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SUPREME COURT COMMISSIONERS, 


(Laws 1893, chapter 16, page 150.) 


Section 1, The supreme court of the state, immediately 
upon the taking effect of this act, shall appoint three per- 
sons, no two of whom shall be adherents to the same po- 
litical party, and who shall have attained the age of thirty 
years and are citizens of the United States and of this 
state, and regularly admitted as attorneys at law in this 
state, and in good standing of the bar thereof, as commis- 
sioners of the supreme court. : 

Seo, 2. It shall be the duty of said commissioners, un- 
der such rules and regulations as the supreme court may 
adopt, to aid and assist the court in the perfurmance of its 
duties in the disposition of the numerous cases now pend- 
ing in said court, or that shall be brought into said court 
during the term of office of such commissioners. 

Src. 3. The said commissioners shall hold office for the 
period of three years from and after their appointment, 
during which time they shall not engage in the practice of 
the law. They shall each receive a salary equal to the 
salary of a judge of the supreme court, payable at the same 
time and in the same manner as salaries of the judges of 
the supreme court are paid. Before entering upon the dis- 
charge of their duties they shall each take the oath pro- 
vided for in section one (1) of article fourteen (14) of the 
constitution of this state. All vacancies in this commis- 
sion shall be filled in like manner as the original appoint- 
ment. ; 

Src. 4. Whereas an emergency exists, this act shall take 
effect and be in force from and after its passage and ap- 
proval. 

Approved March 9, A. D. 1893. 
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. RULES OF COURT. 


ADOPTED JANUARY 4, 1894, 


1, [Sirtineas or THE Court.]—The regular public ses- 
sions of this court will be held on the first and third Tues- 
days of each month at 9 o’clock a. M., standard time, dur- 
ing each term, which, for the purposes of this rule, shall 
not extend eyed the period covered by the assignment of 
‘causes on the calendar. 

2. [Maxine up Docket. ]—Immediately after the time 
expires during which causes may be docketed for trial at 
a term of court in accordance with section 584 of the Code - 
- of Civil Procedure, the clerk shall make out and cause to 

be printed without delay the docket for the term. All 
causes from the same judicial district shall be placed to- 
gether in the numerical order of the several districts, com- 
mencing with the first. Copies of printed docket shall be 
‘forwarded by the clerk to each judge of the supreme and 
district courts, and to each attorney having a cause for 
hearing at the term. 

3. [SuBMISSION “OF CAusEs. ]—Causes will be taken up 
and heard in their order on the docket. Any cause may, 
however, be submitted upon a written stipulation of the 

“parties thereto providing for such submission on printed 
briefs accompanied by or containing an agreed printed ab- 
stract of all the evidence upon which the case is to be 
determined. Whenever a cause is reached and the party 
having the affirmative fails to appear, and his brief is not 
’ on file, the proceeding will be dismissed, the cause remanded, 
or otherwise disposed of at the discretion of the court. 
When default has been made by the other party, and there 
is due proof of service of summons in error, or of notice, 
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and the briefs of the party holding the affirmative are on 
file, with proof of service thereof within the time provided 
by rule 10, he may proceed ex parte. . 

4, [OrpER or Hearina.]—Until the causes now under 
advisement are disposed of, only those in which rehearings: 
shall have been allowed, criminal cases, those relating to 
state revenue, such as the state as a party has a direct in- 
terest in having determined, and such as shall be advauced 
by order of this court, shall be placed on the calendar of 
assignment for the several districts where they belong;- 
and no case will be taken up out of its order, except upon 
a satisfactory showing that important: public interests re- 
quire an earlier disposition of the same. 

5. [CrrminaL Cases—SEconD TrRanscRIPT UNNECES- 
SARY.|— Whenever in a criminal case a writ of error shall 
be issued upon a certified transcript of a record, no further 
transcript shall be required or allowed to be taxed in the 
bill of costs, but the same transcript shall be returned with 
the writ, and shall be deemed sufficient, unless diminution 
or other objection thereto be suggested. 

6. [Time For OrnaL ARcuMENT.]—In the oral argu- 
ment of a cause, the time allowed the parties on each side 
shall not exceed thirty minutes, unless for special reasons 
the court shall extend the time. Oral argument on a 
motion will be limited to five minutes on a side. 

7. [Notice or Morions.]—Every application for an 
order in any case shall be in writing, and except as to mo- 
tions for rehearing, shall be granted only upon the filing 
thereof and due proof of service of notice on the adverse 
party, or his attorneys, at least three days before the hear- 
ing, which, in all cases, must be fixed for one of the ses-- 
sion days provided for by rule1. The notice herein pro- 
vided for shall conform to the provisions of section 574 of 
the Code of Civil Procedure, and may be served by a bailiff 
of this court or by any sheriff or constable in this state, or- 
by any disinterested person; in the latter case, however; the 
return must be under oath. Fees for service of said notice 
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shall be allowed and taxed as for the service of summons 
in proper cases. 

8. [Motions FoR REHEARING.|—A motion for re- 
hearing may be filed as of course at any time within forty 
days from the filing of the opinion of the court in the case. 
Such motion must specify distinetly the grounds upon which 
it is based, and be accompanied by a separate printed brief. 

9. [ManparTEs.]—No mandate shal] issue in any civil 
case during the time allowed for the filing of a motion for 
rehearing, or pending the consideration thereof, unless spe- 
cially ordered by the court. 

10. [Brizrs.]|—Within twenty days after service of 
summons in error, or of notice of the pendency of an ac- 
tion by appeal or otherwise in this court, and within the 
same time after a rehearing shal] have been allowed, the 
party holding the affirmative shall furnish a printed brief 
of his points and citations in support thereof, to the oppo- 
site party or his attorney of record, by whom in turn a like 
brief in reply shall be served within twenty days after serv- 
ice of the first required brief, or, if none such shal] have 
been served, then within twenty days after the expiration 
of the time allowed for that purpose. Before the submis- 
sion of any cause, each party shall file with the clerk of this 
court ten printed copies of the brief which he has fur- 
nished the opposite party or his attorney of record, with 
proof of service thereof. Each brief shall by number des- 
iguate the several pages of the record containing matter 
bearing upon the questions discussed in such brief. Every 
reference to an adjudicated case shall be by the title thereof, 
as well as by the volume and page where it may be found, 
and the particular edition of any text book referred to must 
be given in connection with the cited page or section thereof. 

11. [Brrers—How Parnrep.|—A!l briefs shall be 
printed on good book paper, smal] pica type, leaded lines; 
the printed page to be four inches wide and seven inches 
long, with a margin of two inches; but the type in which 
extracts are printed may be small pica solid or brevier 
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leaded. The heading of each brief shall show the title of 
the cause, the court from which the cause is brought, and 
the names of counsel for both parties. 

12. [Costs.]—When the parties or their attorneys shall 
furnish their printed briefs in conformity to the rules of 
this court, or briefs and printed abstract under stipulation 
for submission as provided for in rule 3, it shall be the 
duty of the clerk to tax a printer’s fee at the rate of one 
dollar for every five hundred words embraced in a single 
copy of the same, against the unsuccessful party not fur- 
nishing the same, to be collected and paid to the successful 
party as other costs. When unnecessary costs have been 
made by either party, the court will, upon application, 
order the same taxed to the party making them, without 
reference to the disposition of the case. ; 

13. [Securrry For Costs. ]—In each cause brought to 
this court the plaintiff in error, appellant, or relator shall, 
before the entry of the same upon the docket, give security 
for costs by filing a bond in the sum of $50, with oneor more 
sureties, conditioned for the payment of the costs of this court, 
which bond, in cases brought on error or appeal, must be ap- 
proved by the clerk of the district court of the county from 
which such cause is brought, and in original causes by the 
elerk of this court. But this provision shall not apply in 
causes where a bond or undertaking has been filed in the 
court below, in accordance with the provisions of sections 588 
and 677 of the Code of Civil Procedure, but in such causes 
the transcript filed must show the giving of such bond or 
undertaking, with the names of the sureties thereon ; nor 
shall it apply in criminal cases where an affidavit of pov- 
erty is filed, as allowed by section 508, Criminal Code. The 
party bringing the cause to this court may, if he sees fit, 
deposit an amount with the clerk of this court sufficient to 
cover the probable costs of the action, and if he do so the 
bond required by this rule need not be given. 

14. [Appeal Cases—Norice. ]—In every case of appeal 
the clerk shall, upon a precipe being filed, issue a notice to 
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the appellee of the filing of such appeal. Such notice shall 
be served in the same manner as a summons in error, and 
shall be returned within ten days after the officer receives 
the same, with the manner and time of service indorsed 
thereon. The fees for service of such notice shall be the 
same as allowed by law for serving summons in error, and 
shall be so taxed. 

15. [TRIats In OrtainaL Cases. ]—Whenever an is- 
sue of fact, which the law requires to be tried by a jury, 
shall be joined in proceedings in the nature of quo war- 
ranto, or in mandamus, in the supreme court, the clerk 
shall, at the instance of either of the parties, make out a 
venire facias, directed to a bailiff of this court, command- 
ing him to summon from the state at large sixteen jurors 
having the qualifications of electors, to appear before this 
court on the day mentioned therein, which day shall be 
determined by the court before issuing the venire. The 
venire shall be served and returned at least one week before 
the day named therein for the appearance of the jurors, and 
the bailiff shall attach to or incorporate in his return a list 
of the names of the jurors so summoned. 

16. [Samx.]—Each party shall be entitled to three per- 
emptory challenges; and challenges for cause may be made 
by either party, the validity of which shall be determined 
by the court. If, from challenges or other cause, the panel 
shall not be full, the court may order the bailiff to fill the. 
same from bystanders or neighboring citizens having the 
qualifications of electors. 

17. [Same.]—The jurors summoned or called as above 
provided, or such of them as are not set aside or chal- 
lenged as will make up the number of twelve, shall consti-. 
tute the jury for the trial of said issue of fact. 

18. [Same.]—Each juror shall be entitled to the same 
compensation and mileage as are provided by law for ju- 
rors in civil cases in the district court. 

19. [SyLLaBus oF THE Pornts DEcIDED.|—A syl- 
labus of the points decided in each case shall be stated in. 
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writing by the judge or commissioner preparing the opin- 
ion, and such syllabus and opinion shall be examined and 
approved by the court before the same shall be reported. 

20. [Recorps Nor to BE Removepd.]—The clerk of 
the court is answerable for all records and papers belong- 
ing to his office, and they shall not be taken from his cus- 
tody upless by special order of the court, or a judge or 
commissioner thereof, but the parties may have copies when 
desired by paying the clerk therefor. 

21. [Manpamus—Nortice.]—TIn all cases of applica- 
tion to this court for a writ of mandamus a reasonable 
notice must be given to the respondent of the time when it 
will be made, accompanied by a copy of the affidavit on 
which it is based, unless for special reasons it is otherwise 
ordered ; and except in urgent cases, the time of the hear- 
ing shall be during the week to which the causes from the 
district in which the respondent resides are assigned. 

22. [ADMISSION OF ATTORNEYS—FEEs OF CLERK. ]— 
In all cases of the admission of attorneys to the supreme 
court, the clerk shall be entitled to charge and receive the 
following fees, and no more: In cases of original admis- 
sion upon the report of a committee, seventy-five cents; 
admission on motion, fifty cents. In addition to the above, 
in all cases where the attorney admitted may desire a cer- 
tificate, printed or engraved, the clerk may charge and re- 
ceive an additional fee therefor of one dollar. 

23. [Questions Nor INvoLveEpD In LITIGATION. }— 
Only questions involved in matters of actual litigation be- 
fore the court will be entertained or judicially determined, 
and no opinion will be filed in answer to any merely hy- 
pothetical question. 

24. [CaprraL Cases—SusPENSION OF SENTENCE. ]— 
In all criminal cases brought on error to this court, where 
it appears that the court below has passed sentence of death 
upon the plaintiff in error, it is ordered that the sentence 
and judgment be suspended until the further order of this 
court, and it shall be the duty of the clerk to indorse such 
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suspension upon the transcript filed in said cause and im- 
mediately transmit a certified copy thereof to the officer 
charged with the execution of said sentence. 

25. [Onpers Unper Banxine Actr.]—No application 
for an order under the provisions of the banking act will 
be entertained, unless the same is accompanied by the 
recommendation of the state banking board in respect 
thereto. During vacation all orders necessary under said 
act shall be made and signed by the chief justice, as each 
exigency shall demand. 


The syllabus in each case was prepared by the judge 
or commissioner writing the opinion. 


See page xxix for table of overruled cases. 


A table of statutes and constitutional provisions cited 
and construed, numerically arranged, will be found on 
page xlvii. 
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CASES 
ARGUED AND DETERMINED 


IN THE 


SUPREME, COURT OF NRBRASKA. 


JANUARY TERM, A. D. 1893. 


PRESENT : 


Hon. SAMUEL MAXWELL, Cuter Justice. 
How. T. L. NORVAL, 
Hon. A. M. POST, ba UDGES. 


Hon. ROBERT RYAN, 
Hon. JOHN M. RAGAN, | conscsiowans, 
Hon. FRANK IRVINE, 


Ira M. Dawson Et AL. v. ANSON WILLIAMS ET AL. 
FILneD May 4, 1893. No. 4522. 


1. Review: ExHisits: Evipence. Exhibits, which the record 
shows were offered in evidence, will not be presumed to have 
been withheld from the consideration of the jury, in snpport of 
a contention that the verdict was unsupported by the evidence. 


: BILL OF EXCEPTIONS: OMISSION OF TESTIMONY: MIS- 
RECITALS. If the bill of exceptions discloses that withont 
doubt important evidence has been therefrom omitted, the set- 
tlement and authentication of the bill of exceptions will not 
control, though therein the recitations are to the contrary, and 
in such case the verdict will not be disturbed as contrary to the 
evidence. . 


2. 


3. : A PARTY ASKING THE COURT TO GIVE AN INSTRUCTION 
to the jury cannot complain because this request is complied 
with, even though such instruction incorrectly states an issue 
to be tried. 


4 (1) 


2 NEBRASKA REPORTS. [ VoL. 37 


Dawson vy. Williams. 


Error from the district court of Lancaster county. 
Tried below before CHAPMAN, J. 


Abbott, Selleck & Lane, for plaintiffs in error. 
Billingsley & Woodward and J. E. Philpott, contra. 


Ryay, C. 


On the 11th day of August, 1887, Anson Williams, the 
Valley National Bank of Red Oak, Iowa, and S. M. Me- 
lick, sheriff, filed their petition against Ira M. Dawson 
and William Roggenkamp in the district court of Lancas- 
ter county, for the recovery of $341.60, and interest from 
March 29, 1886. A verdict was returned December 6, 
1889, in favor of the above named Anson Williams et al., 
against Ira M. Dawson et al., for $425.69, upon which 
judgment was duly rendered, from which the said Dawson 
and Roggenkamp prosecute error proceedings. 

The petition above alluded to alleged that on December 
16, 1884, Ira M. Dawson began, in said district court, a 
suit in replevin against Anson Willianis et al., for the pos- 
session of certain personal property, giving therein a re- 
plevin undertaking in the penal sum of $6,000, conditioned 
as required by law, the subject-matter to be returned being 
190 head of two and three year old cattle, fifty-seven head 
of hogs, three horses, and some hay. All necessary aver- 
ments were made to entitle Williams et al. to a recovery, 
provided such averments were proved. 

The answer to the petition was made by Roggenkamp 
alone, who alleged that when he was solicited to sign said 
replevin bond he said he was willing to sign the same so 
far as it concerned the cattle, but not in reference to any- 
thing else to be taken on the writ; that it was agreed by 
Williams et al. with said defendant Roggenkamp that the 
said bond should not render the said Roggenkamp liable 
for the value or return of the horses or other property 
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than the cattle in said bond described. that pursuant to 
said agreement said parties made a written stipulation that 
Roggenkamp’s liability was to be limited to tle cattle or 
their value; “that said stipulation was made and signed 
at the same time the said bond was signed, and was 
filed in and made part of the records in said case ;” that 
said stipulation has been lost or mislaid. The answer 
then closed in this language: ‘“ Defendant further answer- 
ing says that upon the trial of the right of property in 
the said cattle the jury found that .the right of possession 
and property were in the said Dawson, plaintiff in said re- 
plevin action, and final judgment was rendered thereon in 
favor of said Dawson therefor, and against plaintiff herein, 
defendant in said replevin action. Defendant further says 
that he never signed any replevin bond for the return of 
the hogs, horses, or hay in said petition described, or for 
the value thereof, or for any portion thereof. Defendant 
further answering said petition says he denies each and 
every allegation in said petition contained not herein be- 
fore expressly admitted, and demands judgment that he go 
hence without day, and recover his costs.” 

To this answer there was, in effect, a general denial by 
way of reply. 

1. The first question discussed in the brief of the plaint- 
iffs in error is in reference to the failure, as said plaintiffs 
in error claim, to introduce in evidence the original replevin 
bond upon which the action is brought, from which and the 
absence of the bond from the bill of exceptions they de- 
duce the conclusion that there was not sufficient evidence 
to sustain the verdict; therefore that this cause should be 
reversed, 

The bill of exceptions shows that plaintiff offered a bond 
of replevin in evidence, to which defendant objected on va- 
rious grounds, which objections were overruled and an ex- 
ception taken, and that the bond was marked Exhibit C. 
Plaintiff then moved to strike out the bond because not 


4 NEBRASKA REPORTS. [Vou. 37 


Dawson v. Williams. 


accompanied by the stipulation contained in the answer, 
which motion was withdrawn. That the bond was sufli- 
ciently in evidence is apparent. 

2. Again plaintiffs in error state the grounds of their next 
contention thus: “The evidence with reference to the jndg- 
ment which is alleged in the petition was rendered in said 
replevin suit is all found on page 3 of the bill of excep- 
tions. We quote it in full. 

“Q. What book have you now in your hands? 

“A. A district court journal M. 

“Q. What page? 

“A. The page this case is on is 131. 

“Q. What case do you refer to? 

“A. The case of Ira M. Dawson versus Anson Will- 
iams et al., No. 4010. 

“Then follow the reporter’s notes as follows: ‘The 
plaintiff offers in evidence page 131, district court journal 
M, in the case of Ira M. Dawson versus Anson Williams 
et al., marked Exhibit B.’ There is no further reference 
in the record to the contents of that page. Exhibit B is 
not in the bill of exceptions.” 

Explanatory of the above it is proper to remark that 
the identification of page 131 of court journal M was in 
the above trial by the clerk of the district court of Lan- 
caster county. The contention of plaintiff in error is that 
by the above record, considered with the fact that no page 
181 is found in the bill of exceptions, it is shown that it 
was not presented for the consideration of the jury. It is, 
we believe, of common practice to offer in evidence a doc- 
ument, or other written matter, and having identified it, 
defer the reading of it till some later stage in the proceed- 
ings—possibly the argument to the jury—is reached. There 
is nothing objectionable in such a practice, and the offer of 
the page was sufficient to its consideration as evidence. We 
cannot assume that this page 131 was never in fact read or 
made known to the jury, hence this argument of plaintiffs 
in error must fail. 
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3. But there is another phase in which the contention of 
plaintiffs in error does become important, though not to their 
advantage. The bill of exceptions shows the absence of 
the replevin bond sued upon and of page 131 of district 
court journal M, votwithstanding these both were, as we 
have seen, introduced in evidence. Possibly it might be 
that as to the bond the parol evidence of its purport should 
be treated as a waiver of all objections as to the failure to 
incorporate said bond in the bill of exceptions, but there is 
no such consideration to be urged as to page 131 of the 
judgment docket. It is true that the bill of exceptions 
recites that all the evidence given is thereby preserved— 
there is indubitable evidence presented by the bill of ex- 
ceptions, too, that these two necessary. parts are missing 
therefrom. In such case it has been held that the certifi- 
cate that the bill of exceptions contains all the evidence 
used on the trial will not be taken as conclusive on that point. 
(Missouri P. R. Co. v. Hays, 15 Neb., 224; Oberfelder v. 
Kavanaugh, 29 Id., 427.) Each of these missing ex- 
hibits was important, as plaintiffs in error most strenuously 
and justly insist. It therefore follows that the bill of ex- 
ceptions cannot be further considered as showing whether 
or not the verdict was sustained by the evidence. 

4, Instruction No. 6 is criticised by the plaintiffs in error 
as one given by the court upon its own motion. This in- 
struction is open to serious criticism, for by it the jury were 
told in effect that the execution of the bond in suit was 
admitted, whereas it clearly appears from the above quoted 
averments of the defendant’s answer that no such admis-. 
sion was in strictness made. It may be that the instruc- 
tion complained of was given by the court upon its own 
motion, but we must be guided by the record alone. This 
instruction is there found under the designation of “In- 
structions asked for by defendant Roggenkamp,” and hav~ 
ing asked this instruction, the plaintiffs in error cannot 
properly complain of it, even if it misstates the issues, 
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No other error is pointed out or perceived in the instruc- 
tions given, or in the refusal to give those asked, and the 
judgment of the district court is 


AFFIRMED, 


THE other commissioners concur. 


WiiuiaM F. Dewey, GUARDIAN, APPELLEE, V. LYMAN 
W. ALLGIRE ET AL., APPELLANTS. 


Frrep May 4, 1893. No. 4717. 


1. Action to Avoid Deed: INSANITY: ProoF: THE RECORD OF 
PROCEEDINGS under chapter 40, Compiled Statutes, whereby a 
person has been adjudged insane and a fit subject for treatment 
in the hospital for insane, is not admissible for the purpose of 
proving insanity in an action brought to avoid a conveyance 
made by such person. 


: Review. IMMATERIAL TESTIMONY: SUFFICIENCY OF 
EVIDENCE TO JUSTIFY FINDING. A judgment in a case tried 
without a jury will not be disturbed because of the admission of 
immaterial testimony, where the testimony properly admitted 
justifies the finding. 


2. 


: Insanity. While mere imbecility or weakness of mind in 
a grautor will not, in the absence of fraud, avoid his deed, in- 
sanity will do so if of such a character as to induce the convey- 
ance, although such insanity may not amount to a complete de- 
thronement of reason aud understanding upon all subjects. 


3. 


: Bona Fipt PURCHASER: RETURN oF ConsID- 
ERATION. The deed of an insane person may be avoided as 
against a grantee without notice of the grantor’s insanity, and 
against an innocent purchaser from such immediate grantee. 
In the latter case it is not necessary to restore the consideration 
paid hy such purchaser to the immediate grantee. 


APPEAL from the district court of Gage county. Heard 
~elow before APPELGET, J. 


Vou. 37] JANUARY TERM, 1893. rd 


Dewey v, Allgire. 


E. O. Kretsinger and T. F. Burke, for appellants. 
Hazlett, Bates & Le Hane, contra. 


Irvine, C. 


On the 12th day of November, 1889, one John Paulsen, 
who was then the owner of a farm lying in Gage and 
Pawnee counties, which had for some years been occupied 
asa homestead by Paulsen and wife, conveyed said farm 
to Lyman W. Allgire, Paulsen’s wife joining in the convey- 
ance, and received in return certain lots in Blue Springs 
and in Wymore. On November 20, 1889, Allgire con- 
veyed the undivided one-half of the Paulsen farm to the 
defendant Mowry. In February, 1890, Paulsen was ad- 
judged insane, and the plaintiff Dewey was appointed his 
guardian. Dewey, within a few days of his appointment, 
instituted this action against Allgire, Mowry, and Lena 
Paulsen, the latter being the wife of John Paulsen, for the 
purpose of setting aside the conveyance to Allgire upon the 
ground that Paulsen was insane at the time of its execution. 
A decree was rendered in accordance with the prayer of the 
petition, finding all the material facts for the plaintiff, va- 
cating the conveyances from Paulsen and wife to Allgire 
and from Allgire to Mowry. It appeared in evidence that 
immediately after the exchange was made Paulsen and wife 
separated, and conveyances of the Blue Springs and Wy- 
more property were made, whereby what was estimated as 
one-half in value thereof was conveyed to Lena Paulsen.' 
The decree ordered a reconveyance of all of this property. 
The case was brought to this court upon appeal by Aligire| 
and Mowry. 

The questions involved in the case are discussed in the. 
briefs under a number of heads. For the purposes of this; 
opinion all these questions classify themselves within ive 
topics. 
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1. Upon the trial, for the purpose of proving the in- 
sanity of Paulsen, the records of two proceedings were in- 
troduced in evidence, the one in Pawnee county in 1886, 
and the other in Gage county in 1890. These proceedings 
were had under sections 17 to 23 of chapter 40 of the 
Compiled Statutes, and in each case Paulsen was adjudged 
insane, and a fit subject for custody and treatment in the 
hospital for the insane. There is considerable discussion 
in the briefs of the effect of these records as creating pre- 
sumptions of insanity by reason of the adjudications and 
commitments, and of sanity by reason of the discharge of 
Paulsen as recovered. But theappellants raised a broader 
question by objecting to the introduction of the records in 
evidence, and in the view we take of that question, all 
others relating to the records are eliminated from the case. 
An inspection of the statutes under which these proceed- 
ings were had discloses that the sole object of such pro= 
ceedings is to ascertain whether or not the person alleged 
to be insane is a fit subject for custody and treatment in 
the hospital. The proceedings may be ex parte. The 
commissioners are required to take testimony upon the 
subject, and any citizen of the county, or relative of the 
person charged, may appear and resist the application, but 
no notice to any one is required, and the commissioners may, 
if they see fit, dispense with the presence of the person 
charged during their proceedings. By section 54 of the 
same chapter the term “insane” as used in the act is de- 
fined to include ‘every species of insanity or mental de- 
rangement. 

At the common law an inquisition founded upon a com- 
mission de lunatico inquirendo, resulting in an adjudication 
of insanity, was held to be in all cases prima facie evi- 
dence, and sometimes conclusive of the insanity of the 
persov charged. This was upon the ground that such a 
proceeding was in the nature of one in rem to determine 
the status of the party, and was therefore binding upon the 
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whole world. This proceeding bore a close analogy to the 
proceedings under our statute whereby guardians are ap- 
pointed for persons insane. Jt differs very materially, 
however, from a proceeding looking toward the custody 
and treatment of a person in the hospital. In the latter 
proceeding the examination is more or less ex parte, and its 
object, under the broad definition of insanity before re- 
ferred to, presents an issue entirely different from that pre- 
sented in this case, which is, the competency of the party 
to manage his own affairs and enter into a valid contract. 
The records of similar proceedings have been held inad- 
missib‘e in snch cases as we are now considering in Leggate 
v. Clark, 111 Mass., 308, and in Know v. Haug, 48 Minn., 
58, and we think the reasoning in those cases issound. In 
the case of Wheeler v, State, 34 O. St., 394, it was held 
that while such inquisitions were not even prima facie evi- 
dence of insanity they were admissible as tending to prove 
the fact; but the authorities cited in the opinion in the 
latter case are all based upon inquisitions de /unatico, and 
thé court seems to have mistaken the distinction between 
the subjects of inquiry in the two proceedings. We think 
that these records were improperly admitted in evidence. 

This leads us to a consideration of the question whether 
the evidence, aside from the insanity proceedings, was suf- 
ficient to justify the finding of the court, for if it was, the 
decree should not be disturbed. It has been repeatedly 
held that error cannot be predicated upon the admission of 
immaterial testimony in a case tried to the court where the 
evidence otherwise justifies the finding. 

2. Before examining the evidence, however, a question 
is presented as to the degree of mental incapacity which 
must exist in order to avoid a conveyance. In the case of 
Mulloy v. Ingalls, 4 Neb., 115, this court held that in the 
absence of fraisd, mere imbecility or weakness of mind in 
a grantor, however great, will not avoid his deed, unless 
there be evidence to show a total want of reason or under- 
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standing. In several other cases this general doctrine has 
been restated, and it must be taken as thesettled law of the 
state. We think, however, that counsel for the appellants 
have somewhat mistaken the true import of the language 
used in these cases. It is very clear that the courts have 
never meant by such language that a deed will not be set 
aside unless the grantor, at the time of its execution, 
showed an absolute want of reason and understanding in 
every particular. It has been repeatedly held that the deed 
of one afflicted with monomania may be set aside where 
the execution of the deed was induced by the disease. The 
rule, in fact, means this: That one in the possession of his 
normal faculties, and not afflicted with idiocy or actual in- 
sanity, may not in the absence of fraud avoid his deed, 
even though he be of inferior intellectual capacity; that 
the law will not undertake to discriminate between strong 
and weak minds, except to consider weakness of mind in 
connection with evidence of fraud; that the line is drawn 
at actual insanity inducing to the conveyance—insanity as 
distinguished from mere weakness of mind unaccompanied 
by mental disease overthrowing the reason. 

3. Measured by this test the evidence is ample to sustain 
the finding of the trial court. It appears that Paulsen 
came to Nebraska a number of years ago, bought the farm 
in controversy, and for several years conducted it in a profit- 
able and apparently skillful manner. In 1886 he became 
the victim of a delusion to the effect that he constantly car- 
ried about with him a man who rode upon his shoulders 
and controlled all his actions. This was unmistakably an 
insane delusion which continued to possess him for years. 
He became sullen and morose, refusing to speak to his 
neighbors, and forbidding his wife to visitthem. In 1889 
he suddenly became a religious enthusiast, going many 
miles alone to church, and in one instance, £t least, persist- 
ing in remaining in the church throughout the day after 
the service was concluded. At times he worked industri- 
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ously ; at others, without apparent reason, he refused to work 
for long intervals of time, spending such periods in the 
house reading his bible, while his wife did the necessary 
work upon the farm, and neighbors marketed his stock for 
him. These occurrences are brought down by the evidence, 
to and beyond the time of the execution of the deed. Sev- 
eral neighbors testified that, in their opinion, he was, at the 
time of the execution of the deed, incompetent to manage 
his affairs, and incapable of understanding the nature of 
such transactions. These witnesses, while not experts, 
_ stated the facts upon which their opinions were based. Such 
testimony is competent, and its weight was for the trial 
court to consider. A number of other facts appear in ev- 
idence tending to show a deranged mind. The transaction 
itself is shown by the preponderance of the testimony to 
be one manifestly to Paulsen’s disadvantage. While an ad- 
judication of insanity in proceedings to appoint a guardian 
has been held not admissible to prove insanity at a period 
long prior to the inquisition, still we think that the adjudi- 
cation, whereby the plaintiff was appointed Paulsen’s 
guardian only three months after the disputed conveyance, 
was sufficiently near in point of time to have some weight 
as evidence. We are satisfied that the trial judge was jus- 
tified by the evidence in finding as he did. 

4. It is claimed that no decree can be rendered as against 
the defendant Mowry, for the reason that he was a bona 
Jide purchaser from Allgire without notice of Paulsen’s in- 
sanity. The trial court found that he was not a bona fide 
purchaser, but whether he was or not the deed should be 
vacated as against him. It is not a question as to whether 
the deed of an insane person is void or merely voidable. 
The cases declaring such a deed voidable are those wherein 
the question was one of affirmance or ratificatian. While 
some authorities hold that an executed contract made fairly, 
and upon adequate consideration, with an insane person, 
but without notice of his insanity, cannot be rescinded ; 
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and while other authorities hold that a conveyance from an 
insane person, upon adequate consideration, will not be 
avoided as against a grantee taking without notice of the 
insanity without restoring the consideration, we know of 
no case holding that mere bona fides will protect the grantee 
of an insane person against a bill to set aside the deed 
where restitution is made. The decree in this case makes 
complete restitution to Allgire. While this is equitable we 
do not think it necessary, and as to Mowry, restitution of 
the purchase money paid by him to Allgire, if any, must 
- yest between those two. It is well said by Thomas, J., in 
Gibson v. Soper, 6 Gray [Mass.], 279, that “To say that an 
insane man before he can avoid a voidable deed must first 
put the grantee in statu quo would be to say in effect that 
in a large majority of cases his deed shall not be avoided at 
all. The more insane the grantor was whien the bargain 
was made, the less likely will he be to retain the fruits of 
his bargain so as to make restitution. It would be absurd 
to annul the bargain for the mental incompetency of a 
party, and yet to require of him to retain and manage the 
proceeds of his sale so wisely and discreetly that they shall 
be forthcoming when with restored intellect he shall seek 
its annulment.”” The same doctrine is held in other cases, 
notably that of Hovey v. Hobson, 53 Me., 457, and Oraw- 
ford v. Scovell, 94 Pa, St., 48. In the Maine case it was 
held that the bona fide grantee of the grantee of an insane 
person must rely on the covenants of his deed for restitu- 
tion, and that it is not necessary that he should be placed in 
statu quo by the plaintiff in a suit to vacate the conveyance. 

5. Some argument is based upon the fact that the farm 
was a homestead, and that Lena Paulsen joined in the con- 
veyance. It was charged in the petition that she did so 
under duress from her -husband. We think the evidence 
is not sufficient to show duress, but that question is not 
material. The homestead can only be conveyed by an in- 
strument executed and acknowledged by both husband and 
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wife. (Comp. Stats., ch. 36, sec. 4.) The instrument in 
question was not validly executed by the husband for want 
of mental capacity; the wife’s joining did not validate 
it. Moreover, she was a party to the action, is bound by 
the decree, and the decree requires her to reconvey all that 
she has received. 

The decree of the district court is right and is 


AFFIRMED. 


THE other commissioners concur. 


STATE OF NEBRASKA, EX REL. C. D. CASPER FT AIL, V. 
Ev@eneE Moore, Aupitor oF Pusiic AccouNTS. 


FILED May 9, 1893. No. 6169. 


1. Statutes: GENERAL APPROPRIATION BILL: Item For Im- 
PEACHMENT EXPENSES: ERROR OF ENROLLING CLERK. Where 
a general appropriation bill, carrying an item of $15,000 fora 
specific purpose, was duly passed by both houses of the legisla- 
ture, but by a clerical error of an enrolling clerk the $15,000 
was afterwards changed to $25,000, and the bill was iu this con- 
dition presented to and signed by the presiding officers of the 
two houses, and approved by the governor, held, that the bill ap- 
propriated $15,000 for the purpose specified therein. 


: ENACTMENT: REGULARITY OF LEGISLATIVE PROCEED- 
Ixnas. Where a bill has been attested by the signature of the 
presiding officers of both branches of the legislature, and signed 
by the governor, it will not be declared invalid because of irreg- 
ularities in the proceedings of the legislature where no express 
provision of the constitution has been violated. 


3. : : : ERROR OF ENROLLING CLERK. When 

the journals of the two houses of the legislature and the acts of 

the governor clearly manifest the intention of the law-making 

branches of the government, the courts will not permit the will 

of the people so manifested to be thwarted by the error or dis- 
honesty of an enrolling clerk. 
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ConTROVERSY involving the validity of the legislative 
appropriation of 1893 for impeachment proceedings, sub- 
mitted to the supreme court under the provisions of section 
567 of the Civil Code. 


George W. Doane, S. B. Pound, W. L. Greene,and G. M. 
Lambertson, for relators. 


W. S. Summers, Deputy and Acting Attorney General, 
contra. 


By THE Commission. 


This case was submitted under section 567 of the Code 
of Civil Procedure, upon an agreed statement of facts sub- 
stantially as follows: 

“ That in the general appropriation bill known as house 
roll No. 207 of the twenty-third session of the legislature 
of the state of Nebraska, after the said bill had been sent 
to the senate and was there amended and returned to the 
house of representatives, the house of representatives then 
further amended the bill by including an item therein of 
$25,000 for the purpose of paying the expenses of impeach- 
ment proceedings ; that said bill then went to the senate for 
concurrence in the house amendments, and was referred to 
a conference committee of the members of both houses and 
by said conference committee was amended by reducing the 
amount of’ said appropriation from $25,000 to $15,000 as 
shown by its report, which report of said committee of con- 
ference was adopted by both houses after various conferences 
had thereon; that in enrolling said bill the enrolling clerk, 
by a clerical error, included in said enrolled bill said item 
to cover the expenses of said impeachment proceedings at the 
sum of $25,000 instead of $15,000, as reported by said 
conference committee and adopted by both houses, which 
bill as enrolled was signed by the presiding officers of both 
houses with an emergency clause attached thereto, and was 
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thereupon approved and signed by the governor on April 
10, 1893.” 

It ill be observed from the facts set forth in the fore- 
going stipulation that the general appropriation bill, as 
passed by both houses of the legislature, carried an appro- 
priation for impeachment proceedings of $15,000, but that 
when the bill reached the committee on engrossed and en- 
rolled bills, by a clerical error the $15,000 was changed to 
$25,000, and in this condition it was signed by the presid- 
ing officers of the two houses and by tlie governor. 

The question then before us is this: Does this bill ap- 
propriate $25,000 for impeachment proceedings, or does it 
appropriate $15,000 for such proceedings; or does it fail to 
appropriate anything? Were the question a new one in 
this state, we would say that a bill duly deposited in the 
office of the secretary of state, bearing the signatures of the 
presiding officers of the respective houses of the legisla- 
ture and of the governor, imports absolute verity, and that 
the courts could not look beyond the signatures of these 
officers to ascertain what either house has done as to any 
items in said bill. There are numerous authorities holding 
this view; amongst others, the supreme court of the United 
States. See Field v. Clark, 143 U. S., 649, where it is 
said on page 672: ‘The signing by the speaker of the 
house of representatives, and by the president of the sen- 
ate, in open session, of an enrolled bill is an official attes- 
tation by the two houses of such bill as one that has passed 
congress. It is a declaration by the two houses through 
their presiding officers, to the president, that a bill, thus 
attested, has received, in due form, the sanction of the leg- 
islative branch of the government, and that it is delivered 
to him in obedience to the constitutional requirement that 
all bills which pass congress shall be presented to him. 
And when a bill thus attested receives his approval, and is 
‘deposited in the public archives, its authentication as a bill 
that has passed congress should be deemed complete and 


16 NEBRASKA REPORTS. [ Vou. 37 


State, ex rel. Casper, vy. Moore. 


unimpeachable. As the president has no authority to ap- 
prove a bill not passed by congress, an enrolled act in the 
custody of the secretary of state, and having the official 
attestations of the speaker of the house of representatives, 
of the president of the senate, and of the president of the 
United States, carries on its face a solemn assurance by the 
legislative and executive departments of the government, 
charged, respectively, with the duty of enacting and exe- 
cuting the laws, that it was passed by congress. The re- 
spect due to co-equal and independent departments requires 
the judicial department to act upon that assurance, and to 
accept, as having passed congress, all bills authenticated in 
the manner stated, leaving the courts to determine, when the 
question properly arises, whether the act, so authenticated, 
is in conformity with the constitution.” 

The supreme court of Nebraska, however, has taken a 
different view of this subject, as will be seen from an ex- 
amination of State, ex rel. Huff, v. McLelland, 18 Neb., 
236, where it is said: “The certificate of the presiding of- 
ficer of a branch of the legislature, that a bill has duly 
passed the house over which he presides, is merely prima 
facie evidence of that fact, and evidence may be received 
to ascertain whether or not the bill actually passed. The 
journals of the respective houses are records of the pro- 
ceedings therein, and if it should appear from them that a 
bill had not actually passed, the presumption in favor of 
the certificate would be overthrown and the act declared 
invalid.” (See also State, ex rel. Poole, v. Robinson, 20 
Neb., 96.) 

It is now settled that this court will look into the 
records and journals of the two houses of the legislature 
to ascertain if they have complied with the constitutional 
provisions of the state with reference to the enactment of 
a law. When this is done, it becomes evident that the sen- 
ate did not at any time, nor did the house of representa- 
tives upon the final consideration of the bill, agree to an 
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appropriation of $25,000, so that the act cannot be con- 
strued as an appropriation of this sum for want of con- 
currence of all the law-making branches. (State, ex rel. 
Marlay, v. Iiedtke, 9 Neb., 462.) It is equally clear that 
both houses did concur in the appropriation of $15,000. 
This appropriation must also fail, unless approved by the 
governor, or by the bill’s becoming a law in one of the 
ways provided by the constitution without his approval. 
The governor, by signing the bill as enrolled, expressed his 
_ approval of an appropriation of $25,000. We think that 
this sum being one greater than that provided by the leg- 
islature, his approval thereof included an approval of’ the 
lesser sum. 

In State, ex rel. Huff, v. McLelland, supra, it was held 
that a bill creating the office of register of deeds for coun- 
ties having not less than 15,000 inhabitants did not become . 
a law because the enrolled bill as signed by the governor 
expressed the number of inhabitants as 1,500 instead of 
15,000. The error here was in a matter of description, one 
essential to the merits of the bill, and the enrolled bill as 
signed was different in character from that passed by the 
legislature. In this case, the error related to no matter of 
description, and could not have influenced the governor to 
approve the bill, when a correct enrollment would lead 
him to veto it. By giving the law this interpretation, we 
enforce the clearly expressed will of the people as mani- 
fested by their legislative officers. Any other conclusion 
would permit such clearly expressed will to be thwarted 
by the carelessness or dishonesty of a clerk in the enrolling 
rooms. It was to avoid this danger that this court adopted 
the doctrine that the enrolled act is only prima facie evi- 
dence of the enactment of a statute. 

It was contended in argument that the item in question 
should not have been incorporated as an item in the gen- 
eral appropriation bill, and that the title of the bill was 
not broad enough to comprehend it fairly within its terms. 

5 
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The title of the bill reads as follows: “A bill for an act 
making an appropriation for the current expenses of the 
state government for the year ending March 31, 1895, and 
to pay miscellaneous items of indebtedness owing by the 
state of Nebraska.” This title was comprehensive enough 
to include any current expenses incident to the due admin- 
istration of the affairs of the state. The trial upon im- 
peachment charges preferred by the legislature against 
state officers and ex-officers before tle supreme court is most 
certainly a part of such expenses. In the title of no ap- 
propriation bill would it be practicable to set forth in detail 
the items provided for, and a general statement, such as 
above occurs, is sufficient for the purposes contemplated. 
It may further be observed in this connection that, on ac- 
count of the impracticability of so doing, it is not required 
_ that each item of expenditure proposed should be the sub- 
ject-matter of a separate bill. 

It was also insisted that the house of representatives, 
having passed the original appropriation bill, and sent it 
to the senate for concurrence, without which it was re- 
turned to the house, the house was powerless to amend 
such portion of the bill as it had previously passed, its 
right of amendment being confined to such amendments 
as the senate had engrafted into the bill as to which its 
concurrence had been asked. There was cited a very re- 
spectable array of authorities on this proposition, and as 
fixing a rule for the government of these bodies, we are 
not prepared to say that this contention was without merit. 
We do not understand, however, that as to the mere rou- 
tine of parliamentary business, courts are required to in- 
terfere with legislative procedure, where no substantive 
requirement of the constitution has been violated. The 
signature of the officers of the respective branches of the 
legislature, attesting the due passage of the bill in ques- 
tion, precludes an inquiry in that direction. 

It follows, therefore, that house roll No. 207 of the 


VoL. 37] JANUARY TERM, 1893. 19 


Crystal Ice Co. v. Sherlock. 


twenty-third session of the legislature of the state of Ne- 
braska, as the same is now on file in the office of the sec- 
retary of state, appropriated $15,000 for impeachment 
expenses. 


CrystaL Ick Company v. JosePH SHERLOCK. 


FILED May 9, 1893. No. 5021. 


1. Master and Servant: NEGLIGENCE OF FOREMAN: LIABIL- 
iry oF Master. Where a foreman, having charge of laborers, 
directs one of them to perform certain work, in such manner 

and under such circumstances as to subject the said laborer to 
great danger of injury, the company for whom the said foreman 
is acting cannot shield itself from liability for damage under 
such circumstances caused directly to such laborer by the negli- 
gent order of such foreman, upon the ground that the only neg- 
ligence imputable to the foreman consisted in the performance 
of an act of mere manual labor in setting ia motion the agency 
which caused the injury, and that thereby the foreman, as to 
such act, was reduced to the grade of a co-servant of the in- 
jared party. 


Error from the district court of Douglas county. Tried 
below before Irvine, J. 


C. A. Baldwin, for plaintiff in error. 
Moriarty & Berka, contra, 


Ryay, C, 


The defendant in error brought suit in the district court 
of Douglas county against the Crystal Ice Company for an 
injury received while in the employ of the said company. 
The petition alleged that the defendant in error was en- 
gaged with some ten or twelve other persons in handling 
and depositing in said company’s ice house blocks of ice, 
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which were elevated some distance by means of an inclined 
chute, then by means of a descending chute said blocks 
were landed in the ice house; that while so engaged one of 
the blocks of ice stuck fast in the latter chute, whereupon 
the foreman in charge of the work directed the defendant 
in error to disengage said block, and that while the defend- 
ant in error was engaged in complying with said order, the 
said foreman, without warning the said defendant in error, 
and while defendant in error’s back was toward said super- 
intendent, carelessly and negligently set free and sent down 
said chute another piece of ice of the weight of about 140 
pounds, which struck defendant in error and severely in- 
jured him, without fault on his part. The recovery prayed 
was for pain, loss of time, medical attendance, ete., the al- 
leged proximate result of said injury. The plaintiff in 
error took no exception as to the instructions, either given 
or refused. The questions presented by the brief of the 
plaintiff in error will be considered in order as presented 
upon the brief filed on that behalf. 

It is insisted that the petition below failed to state a cause 
of action, for that, as plaintiff in error insists, there was no 
- averment therein charging, or attempting to charge, the ice 
company with any carelessness or negligence in any respect 
whatever, either in respect to the employment of a compe- 
tent foreman, or in the construction of the chute, or in re- 
spect to any of the appliances in use about the carrying on 
of the work of the ice company; nor was there, as plaint- 
iff in error claims, any averment that the employment, the 
nature of the business, or the place where the accident oc- 
curred, was in any degree hazardous or dangerous, Fairly 
construed, the petition charged the company with negli- 
gence and carelessness by reason of the above charged 
carelessness and negligence of its foreman, which, as the 
defendant in error alleged, was the proximate cause of the 
injury which he received. 

The next and final contention of the plaintiff in error 
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is, that the company, while it was concededly responsible 
for the acts or default of its agent in his capacity as a man- 
ager or vice-principal, was not otherwise liable. In other 
words, as applied to the facts of this case, the plaintiff in 
error argues that as the injury was caused by setting free 
the piece of ice which caused the damage sued for, plaintiff 
in error should not be held liable, though the act wag done 
by its foreman, for such act was not peculiarly within the 
scope of the-foreman’s duties, but was rather one the per- 
‘formance of which properly fell within the class of labor 
properly to be performed by the laborers under the direc- 
tion of said foreman. The difficulty with this argument 
is that it loses sight of the fact that the defendant in error, 
was placed in a dangerous place and required to do an act 
which of necessity forbade his avoidance of injury, should 
the foreman Set in motion a piece of ice from a point above 
where the foreman’s orders required him to go. Suppose 
now that this piece of ice had been detached by a fellow- 
servant of the defendant in error, under the orders of the 
foreman, after the foreman who had so located the defend- 
antin error that he must inevitably suffer if the order was 
executed, could it with any propriety be claimed that the 
company was relieved of liability simply because the 
agency which caused the injury was set in motion by a fel- 
low-servant? In such case, as in the one at bar, the neg- 
ligence and carelessness pertained not to the mere manual 
act of releasing the ice which caused the injury, but was 
rather imputable to the order which placed defendant in 
error in such situation, under such circumstances that ine 
jury to him was unavoidable from the foreman’s setting in 
motion the ice which caused the damage. 
The judgment of the district court is 


AFFIRMED. 


Ragay, C., concurs. 
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IrvInE, C., having presided on the trial of this case in 
the district court, took no part in its present consideration 
or determination. 


JoHn A. HorBACH, APPELLANT, V. WiLuIAM W, 
MARsH ET AL., APPELLEES. 


FILep MAy 9, 1893. No. 4843, 


1. Corporations: PurcHASE oF CORPORATE PROPERTY BY Or- 
FICEB AT JUDICIAL SALE. An officer of a corporation for pe- 
cuniary profit, who in good faith purchases at judicial sale the 
property of the corporation, will be protected inguch purchase, 
provided he shows affirmatively that he has, as indicated, paid the 
fall value of the property of which he so became the purchaser. 


: FRAuD: ACTION BY STOCKHOLDERS: LIMITA- 
TION oF ACTIONS. A stockholder of a corporation who seeks 
as such to impress with an express trust the property of such 

_ corporation regularly sold at judicial sale to an ofticer of such 
corporation should commence proceedings within a reasonable 
time after such sale, and must, when such proceedings are un- 
reasonably delayed, establish by a preponderance of the evi- 
dence the facts upon which such trust is based. 


The lapse of four years 
after the discovery of the alleged frauds, or of such facts as were 
sufficient to demand such investigation by plaintiff as would 
have disclosed the alleged frauds, bars au action brought for re- 
lief upon the ground of such fraud. 


4. Amendment After Trial: Harmuress Error. After the 
submission of an equitable action for final determination, there 
was no prejudicial error in refusing an amendment of plaintiff's 
petition proposed to meet the alleged proofs, where, upon a full 
consideration of all the evidence upon appeal in this court, it is 
found that the relief prayed must in any event be denied. 


APPEAL from the district court of Douglas county, 
Heard below before WakELey, J. 
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Joseph H. Blair, for appellant. 
George E. Pritchett, contra. 
Ryay, C. 


The petition in this case was filed in the district court of 
Douglas county on the 16th day of November, 1889, by 
the plaintiff therein, on behalf of himself and all other stock- 
holders of the Omaha Horse Railway Company of like 
interest with plaintiff. He alleged that the Omaha Horse 
Railway Company was created a corporation by an act of 
the territorial legislature of the then territory of Nebraska, 
approved February 18, 1867, and that as such corporation 
it ever since and still exists; that plaintiff is the owner of 
twenty shares of the first: issue of ten thousand shares of 
the fully paid up stock of said company, and became such 
owner on January 1, 1879; that on May 19, 1877, the 
Omaha Horse Railway Company was indebted to Peter E. 
and Joseph D. Iler in the sum of $700, which was part of 
the indebtedness of $20,000 of said company, secured by a 
mortgage and trust deed to Joseph H. Millard, as trustee, 
upon all the property of the company, of the value of up- 
wards of $100,000; that though the sum so secured was 
due, yet the said Joseph H. Millard, trustee, although re- 
quested, refused to bring suit for the foreclosure of said 
mortgage, because the property was more than ample se- 
eurity for the debt, and the company could have easily 
raised the money and paid said debt, and it was its duty so 
to do; that on May 19, 1877, the defendant Marsh was 
one of the directors and the president of said Omaha 
Horse Railway Company, and owned a large number 
of its shares of stock and had the management of said 
company, and that it was in his power, as such officer, to 
raise the money to pay the debts of said company, which 
he failed to do, and permitted the said Ilers to bring said 
foreclosure suit, and thereafter procured himself to be made 
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a party defendant in said action; that a decree of fureclos- 
ure was rendered in said suit on January 6, 1879, and that 
pending said suit said Marsh bought up other shares of the 
stock of said company, so that when decree was rendered 
Marsh was owner of a majority of the stock of said com- 
pany, and assigned to Frank Murphy and W. A. Smith, 
respectively, five shares of said stock, without consideration ; 
that while said suit was pending an accounting was had, 
and it was found that the total indebteduess of the company 
secured by said mortgage was $29,413.01, and that under 
a second mortgage there was due the further sum of $3,- 
743.59, making the total indebtedness $33,156.60, and in 
said foreclosure proceedings the decree was that nnless the 
said sum found due was paid within ten days from its ren- 
dition the mortgaged property should be sold to pay the 
debt; that on March 8, 1879, there was a sale, under said 
decree, of the property of said Omaha Horse Railway 
Company, at which defendant Marsh, then being a director 
as well as president and superintendent of said company, 
bid off said property for $24,500 and took to himself a 
sheriff ’s deed therefor. 

The petition stated in detail that by resolution the place 
of meeting of the stockholders of said Omaha Horse Rail- 
way Company was fixed at an obscure place; said resolu- 
tion having been adopted at a meeting of the stockholders 
of said company, at which only W. W. Marsh, Frank 
Murphy, and W. A. Smith were present; that meetings 
were held at such obscure place and without due notice to 
the stockholders of said company; that a deed to them of 
three-fifths of the property of the Omaha Horse Railway 
Company was made by Marsh, Guy C. Barton, Frank 
Murphy, and §. H. H. Clark; that to wrong, cheat, and 
defraud said company and its bona fide stockholders out of 
its and their property the said Marsh, Barton, Murphy, 
and Clark made to the Omaha Horse Railway Company 
the following proposition : 
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“To the Omaha Horse Railway Company: The under- 
signed hereby offer and propose to sell and convey to you 
the franchise of said company and all the lines of street: rail- 
way vow operated by us in the city of Omaha, Nebraska, 
together with all the horses, harness, street cars, barns, and 
other property connected therewith and owned and used by 
usin the operation of said street railway, and also to pay or 
procure the discharge of all the indebtedness now in judg- 
ment against you for and in consideration of the issue to us 
of the full paid stock of said company of the probable value 
of $300,600 and the bonds of said company in the sum of 
$233,000, payable in twenty years, with interest at the rate 
of six per cent per annum, payable semi-annually, secured: 
by a first mortgage on said property and all property of 
every kind which may be hereafter acquired by said com- 
pany. 

“Dated at Omaha, February 12, 1884. 

“W. W. Marsu. 

“Guy C. Barton. 

“FRANK MuRpHY. 
“S. H. H. Crark.” 

That at a meeting of the stockholders of said company a 
resolution was adopted accepting the above proposition ;. 
that at said meeting Clark, Murphy, Barton, Marsh, and 
W. A. Smith were elected directors of said company; that 
at said time the said company was not indebted in any sum 
whatever, its earnings being sufficient to pay all indebt- 
edness, which was correctly stated in the aforesaid decree 
of date January 6, 1879, and its expenses; that its earn- 
ings were largely in excess of what was necessary to pay 
both its indebtedness and running expenses; that said 
property when said proposition was made and accepted, was. 
of the value of over $200,000 above all debts, and was free 
of all judgments and incumbrances, and that there was. 
then a balance in the hands of Marsh and Murphy, as. 
would appear upon an accounting duly had; that pursuant. 
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to said accepted offer Marsh, Clark, Barton, and Murphy 
by a deed dated May 13, 1884, pretended to convey to 
said Omaha Horse Railway Company all its own property, 
the consideration named in said deed being $593,000, or 
$93,000 more than twice what it was rated at when Marsh 
deeded three-fifths of it three months before to Murphy, 
Clark, and Barton. The petition further alleged that on 
July 11, 1884, the said Clark, Murphy, Barton, and Smith, 
who were then directors of said company chosen on February 
20, 1884, unlawfully, wrongfully, and without any consid- 
eration moving therefor, issued and distributed among 
themselves $300,600 of stock, and $233,000 of the bonds 
of said company, secured by mortgage upon the property 
of the company made also by themselves May 30, 1884. 
What was done with the remaining $67,000 of said bonds 
the plaintiff alleged that he was unable to state, and de- 
manded an accounting. 

The petition further, in substance, stated that by a combi- 
nation between the parties last named as directors the prop- 
erty of the Omaha Horse Railway Company was taken pos- 
session of,and a consolidation of said company, and a transfer 
of all its property, and a merger of its franchise with that 
of another company then in existence, was in contemplation, 
and if not prevented would beconsummated ; that the several 
transfers from the said Marsh to the other parties named 
as directors were simply a part of a scheme to defraud the 
other stockholders of the Omaha Horse Railway Company 
of their rights as such in said company. The manner in 
which this was attempted to be carried on is alleged at 
great length and considerable detail in the pet:tion, but 
it would subserve no profitable use to set out these details 
more fully than has already been done. 

The answer admitted the indebtedness to the Ilers, the 
foreclosure, and the purchase thereunder by Marsh of the 
property of the Omaha Horse Railway Company, but 
denied that there was in said purchase, or in any other 
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transaction, any intent to cheat or defraud any stockholder 
of said Omaha Horse Railway Company, and alleged that 
whatever was done was simply done by said Marsh in his 
own right and for the protection of his own interest. It 
alleged that at the time the action was brought to foreclose 
the mortgage executed to Millard, as trustee, the company 
was hopelessly insolvent; that the property of the com- 
pany was not worth more than one-half of its indebtedness; 
that besides the mortgage indebtedness there was a large 
floating indebtedness, and, in effect, denied the material 
averments of the petition. The answer also alleged that 
on the 2d day of April, 1889, the Omaha Street Railway 
Company was formed by the consolidation of the Omaha 
Horse Railway Company and the Omaha Cable Tramway 
Company, and that ever since said 2d day of April, 1889, 
all the property, rights, and franchises of said two constit- 
uent companies have been owned and operated and in the 
possession of said Omaha Street Railway Company. The 
defendant also pleaded the statute of limitations in this con- 
nection. . 

Upon these: pleadings, the testimony was taken, and in 
July, 1890, the case was taken under advisement by the 
court, though no final decision was made until February 
11, 1891. In December, 1890, the plaintiff applied for 
leave to amend his petition so as to conform, as he alleged, 
to the proofs adduced on the trial. The purpose of this 
amendment was to allege that Marsh encouraged Ilers to 
bring the foreclosure suit, and after it was commenced, 
fraudulently contriving and intending to get control of the 
stock and property of said company, and to cheat plaintiff 
and others out of their stock, shares, and interest in said 
company, procured himself to be made a defendant as here- 
inbefore stated. It further alleged, in addition to the first 
averments of the original petition, that upon an accounting, 
and before the sale under the decree obtained by Ilers 
against the Omaha Horse Railway Company, it was found 


28 NEBRASKA REPORTS. [Vou 37 


Horbach vy. Marsh. 


that said company was also indebted under a judgment 
known as the Doolittle judgment, in the sum of $5,008.28, 
and under a judgment in favor of the State Bank in the 
sum of $2,515.58, and that the total indebtedness of said 
company secured as above stated, that is by first and second 
mortgage hereinbefore referred to, and under said judg- 
ments, all told, amounted to the sum of $40,680.46, and 
that further than this said company was not indebted in any 
sum whatever. It also more fully alleged the different 
schemes set on foot by Marsh, in which he was alleged to 
have been assisted by Murphy, Smith, and his associates 
to involve in appearance the title to the paper derived from 
Marsh by the Omaha Street Railway Company aforesaid, 
though in fact the same was alleged to have been held by 
Marsh and his associates for Marsh’s sole benefit. 

The petition further stated that the plaintiff Horbach, prior 
to said sale upon foreclosure, and as the date named there- 
for was drawing nigh, prepared himself with funds suffi- 
cient to bid said property off for the sum of $40,000, and 
intended to bid on the same on the sale to that amount; 
that said Marsh was apprised of this fact, and came to 
plaintiff and arranged with plaintiff not to bid at the sale, 
and that the defendant Marsh then stated to plaintiff that 
he, the said Marsh, desired and intended to bid the same 
off at the coming sale in his own name for the benefit of 
all the stockholders and all persons interested in the prop- 
erty, and that if plaintiff would refrain from bidding, he, 
the said Marsh, would bid the same off and hold the same 
in his own name for the benefit of all the stockholders and 
all parties interested therein. Plaintiff says that in con- 
sideration of said promises, offer, and agreement, he prom- 
ised and agreed not to bid on the same, and refrained from 
bidding thereon at the sale, and permitted the said defend- 
ant Marsh to bid said property off at said sale. The pro- 
posed amendment to the petition was further to the effect 
that but for the aforesaid promises, offer, and agreement of 
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the said Marsh, the plaintiff would have bid on said prop- 
erty tothe amount of the then indebtedness, interest, and costs 
due thereon, but that he relied upon the promises and agree- 
ment of the said defendant Marsh that he would bid in said 
property in trust for all the stockholders, and hold the same 
in his own name until such time when the company could 
earn and pay off its indebtedness, and that relying on said 
promises and agreement the plaintiff refrained from bid- 
ding, and did not bid at said sale, and the said plaintiff 
said that the said promises, offer, and agreement of the said 
defendant, made as aforesaid to plaintiff, were designedly 
made to him with the intent to wrong, cheat, and defraud 
the plaintiff and the other stockholders out of their stock 
and outof their interest in and to said stock. The further 
proposed amendments were simply such as to charge that 
the promises of Marsh as to bidding in the property for 
the benefit of the stockholders of the Omaha Horse Rail- 
way Company, and his violation of said promises, were 
each solely for the purpose of cheating and defrauding the 
stockholders of the Omaha Horse Railway Company as to 
the property of said company, in respect of which, each of 
said stockholders, as such, were interested. 

- The court refused to permit amendments to the petition 
as proposed. The prayer of the said proposed amendments, 
as well as in the original petition, was that the defend- 
ants should be required to show how much stock over 
and above the original one thousand shares had been issued 
by them; that they may be required to surrender the same 
for cancellation’; that they be required to return to said 
company all sums of money they may have received, 
or that the company has paid out as dividends thereon; 
that in case they cannot or shal] not surrender said stock, 
that they be required to pay to the company the face values 
thereof with all dividends the company has paid out there- 
on; and that said defendants be required to surrender up 
for cancellation all the bonds of said company issued by 
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them, and return to the company all sums of money at 
any time paid out as interest on said bonds; that in‘ case 
they shall not surrender said bonds for cancellation that 
they be required to pay said company the full face value 
thereof, together with all interest the company has at any 
time paid out thereon. And the plaintiff further prayed 
that a full accounting might be had of all receipts and ex~- 
penditures, debts and credits of said company from Janu- 
ary 1, 1879, to the present time, and for the appointment 
of a receiver to take charge of all the books of the com- 
pany, and papers showing its business since January 1], 
1879, and that said defendants be required to pay over, 
under order of the court, whether for said stock or bonds, 
or both, the balance of the earnings of the company over 
and above expenditures, and for general equitable relief. 

On the 11th day of February, 1891, a decree was en- 
tered in this cause as follows: ‘This action having been 
heretofore tried to the court, and the plaintiff having, be- 
fore the conclusion of the trial, filed his motion for leave 
to amend his petition to conform to the facts proved and 
tendered in said proposed petition, and the court having 
taken the case and said motion under advisement, and be- 
ing now fully advised in the premises, it is now ordered 
that said motion be and it hereby is overruled, to which 
the plaintiff excepts, and thereupon the court finds, upon 
the issues joined, for the defendants, to which the plaintiff 
excepts. It is therefore ordered and adjudged that this 
action be dismissed for want of equity, and that the de- 
fendants recover of the plaintiff their costs of this action 
to be taxed.” 

Under the petition, as originally filed, the theory of the 
plaintiff evidently was that by reason of the fiduciary re- 
lations sustained by W. W. Marsh to the Omaha Horse 
Railway Company, whatever purchase was made by him 
would of necessity inure to the benefit’ of that company 
and its stockholders. There is no averment of any irregu- 
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larities or defects in ihe foreclosure proceedings at the suit 
of the Llers against the Omaha Horse Railway Company, 
nor is there any allegations of any defect in the sheriff’s 
sale or confirmation such as in any way to impair the title 
of Marsh under his sheriff’s deed. 

The question which is presented by these pleadings then 
is, whether or not Marsh, as director and president of the 
Omaha Horse Railway Company, would be held as trustee 
for the benefit of the stockholders of that company in any 
purchase which he made. The amount of the decree 
under which the sale was made was, as alleged by the pe- 
tition, something over $33,000. The proposed amendment 
to the petition admits the existence of a judgment in favor 
of Doolittle, and one in favor of the State Bank, which 
swell tle indebtedness of the Omaha Horse Railway Com- 
pany at the time of the foreclosure to upwards of $40,000. 
The amount bid at the foreclosure sale by Marsh was 
$24,500. No claim is made in the petition that he used 
funds other than his own in making this purchase, except 
inferentially it is asserted that the earnings were sufficient 
to pay the indebtedness of the company, and in a general 
way it is asserted that he had a balance in his hands over 
and above the indebtedness of the company; but of the 
fact that he advanced the $24,500 in payment of the bid 
made by him there can be no question upon the testimony. 
Under these circumstances the original theory of the 
plaintiff can only be made available upon the assumption 
that an officer of a corporation has no right whatever in 
his individual capacity to advance money for a corporation, 
or purchase its property at a judicial sale. 

In the case of Gorder v. Platismouth Canning Company, 
36 Neb., 548, a somewhat similar question was considered 
by this court. In the opinion filed by Post, J., the fol- 
lowing language occurs: “There is no doubt that the 
relation of directors of a corporation, of which they are 
officers, are of a fiduciary character, and their contracts and 
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dealings with respect to the corporate property will be care- 
fully scrutinized by the court. There are cases to be found 
in which it is asserted that such contracts are absolutely 
void and not enforcible either in courts of law or in equity, 
but the decided weight of authority, as well as the most 
satisfactory reasoning, sustains the view that they are void- 
able only. It is frequently stated in the reports and text- 

books that contracts between corporations and their direct- 
ors will be set aside by courts of equity at the election of 
the stockholders, but such statements are not strictly accu- 
rate. Notevery purchaser of corporate property by direct- 
ors of a corporation will be adjudged void in an action by 
the stockholders, even by courts of equity. On the con- 
trary, the relation of directors to the stockholders of a cor- 
poration is not essentially different from that ordinarily 
- existing between trustee and cestué que trust. Courts of 
equity will set aside such contracts on the ground of fraud 
and generally upon slight showing of fraud or bad faith 
by the trustee, but where it is clear that the transaction is 
in good faith and the cestut que trust, being under no dis- 
ability, has received and retains the consideration paid for 
the trust property by the trustee, it will be upheld when 
assailed either in law or in equity.” 

In the case at bar the money paid by Marsh was not 
paid by him to his cestui que trust it is true, and yet it was 
paid for the cestui que trust as completely as though directly 
so to it or to the stockholders of the Omaha Horse Rail- 
way Company. By the most solemn method of proof it 
had been ascertained that said company was indebted to an 
amount of over $33,000, and its property was ordered sold 
for the payment of that indebtedness. The proofs show 
that Marsh at the sale competed against all purchasers to 
the extent of running the property from $16,000 up to 
$24,500; he paid this amount upon his bid, and it was 
applied to the extinguishment of the indebtedness of the 
Omaha Horse Railway Company without any objection 
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and with the acquiescence of every stockholder of that com- 
pany. Having in view simply his fiduciary relation, there- 
fore, he is entitled to full protection in his’ purchase under 
the language of the case just quoted from, unless something 
more than a mere fiduciary relation is shown to affect his 
rights. The proposed amendment to the petition, however, 
was based upon the theory of an expressed rather than an 
implied trust, possibly in addition thereto. The averments 
made by way of amendments in the proposed amended pe- 
tition were to the effect that previous to the sale under the 
ler foreclosure plaintiff had a conversation with Marsh, in 
which he expressed the intention of bidding at the proposed — 
foreclosure sale, and was assured by Marsh that he himself 
would bid in the property of the Omaha Horse Railway 
Company for the benefit of the stockholders of that com- 
pany. The plaintiff, in his amendments to the petition, 
alleged that he relied upon these assurances, and that by 
reason of such reliance he was induced to and did refrain 
- from bidding upon the property at said foreclosure sale; that 
Marsh was thereby enabled to purchase said property, and 
did so purchase the same in his own name though with 
plaintiff’s expectation and understanding, superinduced by 
the assurances of Marsh to that effect, that the property 
would be held by Marsh for the benefit and protection of 
the stockholders generally. It was afterwards proposed by 
plaintiff, rather inconsistently with this theory, that he 
should purchase one-half of this same property of Marsh. 
There is abundant testimony that the property at the 
time of the purchase at the foreclosure sale was of little 
value, and that the price paid by Marsh was reasonable. 
It is shown that subsequently, either owing to the growth 
of the city of Omaha or other circumstauces, or perhaps all 
_ combined, the property rapidly appreciated in value and 
earning capacity. It was purchased by Marsh in 1879, 
and it is claimed by plaintiff was held by Marsh until it 
became much more valuable, when the trust under which 
6 
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it was held by Marsh was repudiated, and the property 
treated as the property of Marsh and his associates alone, 
without reference to the rights of the stockholders. The 
preponderance of the evidence shows that Marsh bid in 
this property without any promise, agreement, or under- 
standing such as would constitute him a trustee in respect 
thereof, for the benefit of the stockholders of said company ; 
that he afterwards used, operated, and improved the same 
under great difficulties solely for his own profit and bene- 
fit; that the sheriff’s deed which he received upon its pur- 
chase at the foreclosure sale to himself individually was 
immediately recorded; that the deed evidencing the con- 
veyance of the three-fifths interest in said property to his 
co-defendants was also placed on record as soon as executed ; 
that every act and use by him of the property was consist- 
ent with his individual ownership thereof; that immedi- 
ately upon acquiring said property the accounts in relation 
to the receipts and expenditures of the Omaha Horse Rail- 
way Company were changed so as to indicate that there was 
no intention that they should be binding upon or for the ben- 
efit of the Omaha Horse Railway Company. It is true that 
in the litigation between the Omaha Horse Railway Com- 
pany, plaintiff, against the Omaha Motor Railway Company 
and William M. Hewitt, defendants, statements were made 
under oath by Marsh which apparently should modify this 
genera] statement. In this evidence Mr. Marsh téstified 
that he had been a stockholder in the Omaha Horse, Rail- 
way Company for fifteen years previous to the Ist of July, 
1888, and had held stock therein right straight along, and 
that he had held the property for two or three years as be- 
longing to the Omaha Horse Railway Company, and that 
finally it was conveyed to the company. 

Bearing in mind the apparent value attached to what was . 
claimed by all the parties to this suit as to the exclusive 
franchise to operate a horse railway in the streets of Omaha 
under the act of the territorial legislature of Nebraska, 
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approved February, 18, 1867, it is not difficult to account 
for the line of conduct pursued by Marsh and his testimony 
in the case referred to. This exclusive franchise was in 
terms granted to the Omaha Horse Railway Company. 
The purchase of the property by Marsh did not of course 
vest him with that franchise. To avail himself of the 
benefits in that respect of the act referred to, Marsh reor- 
ganized the Omaha Horse Railway Company, after which 
he and his associates conveyed to said company the prop- 
erty necessary for its operation, for which they received as 
payment the stock and bonds of said company. Evidently 
this course was taken to control, on the one hand, the man- 
agement of the property, and, on the other, to render avail- 
able a special grant of franchises which were believed to 
be exclusive in their nature. Though the Omaha Horse 
Railway Company was reorganized, there seems to have 
been adopted no amendments in the way of a change in its 
name or otherwise, and it is therefore not strange that in his 
dealings with a rival company, calling in question the ex- 
clusiveness of the franchises claimed, Marsh should have 
testified as he did. Indeed, whatever were the property 
interests which had been held by Marsh and his associates, 
they were by the deeds, heretofore referred to in plaintiff’s 
petition, conveyed to the Omaha Horse Railway Company, 
and no act or deed of divestiture has since been shown to 
have had existence. 

While it was true that in the suit where this testimony 
was taken the Omaha Horse Railway Company’s exclusive 
franchise was asserted for the purpose of preventing the 
use by a rival company of the streets of the city of Omaha 
for railway purposes, such issue does not found a substan- 
tive basis for plaintiff’s present contention. The tes- 
timony of Marsh, under consideration, could only have had 
the tendency or effect to impeach the evidence and claims 
which he now advances in this case. Giving that testimony 
the full weight to which it is entitled, however, there was 
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a preponderance in favor of the claims made by Marsh 
herein. The testimony fails to show the existence of an 
express trust as against Marsh, or Marsh and his associates 
in favor of plaintiff, or any other of the stockholders, 
created by the alleged promises of Marsh to the plaintiff 
just before the foreclosure sale. If the evidence had been 
sufficient to sustain the amendments which were proposed 
to render the petition conformable to the testimony, it 
would have been prejudicial error to have refused permis- 
sion to the plaintiff to make the amendments asked in the 
district court. Whatever amendments are necessary to 
enable a party to assert his rights or redress grievances 
should be permitted at any time, even, under our statute, 
after judgment. But in a case where there is not sufficient 
proof to sustain the amendment, even if permitted, and iu 
which the general result must have been the same with as 
without the amendment, there can result no prejudice in re- 
fusing to permit the proposed allegation to be made by way 
of amendment. 

In the consideration of the equities urged and insisted 
upon by the plaintiff, it is impossible to ignore the fact that 
the alleged grievances had their origin in 1879, and that 
this suit was not commenced until November, 1889, a period 
of more thau ten years; nor can it be forgotten that while 
the plaintiff alleges that the time and place of holding di- 
rectors’ meetings was changed so as to be less generally 
known, yet that plaintiff himself testifies that he attended 
none of the meetings on account of the small amount of 
stock which he held. No other stoekholder of the com- 
pany has intervened or in any other way set up or made 
objection to the contention in this case, and it cannot beas- 
sumed that any others exist or have cause of complaint. 

2, In the district court appellees pleaded the statute of 
limitations in bar of this suit. The action was brought for 
relief on the ground of alleged fraud, and the statute ap- 
plicable to such cases provides that an action for relief can 
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only be commenced within four years after the cause of ac- 
tion shall have accrued, but that it shall not be deemed to 
have accrued until the discovery of the fraud. The peti- 
tion in this case was filed November 16, 1889; the sheriff’s 
deed made to Marsh under the decree rendered in the 
foreclosure snit of Ilers was dated March 15, 1879, and 
was filed for record March 17, 1879. As has already been 
noted, Marsh, from the time of said purchase, treated the 
property purchased as if he had been its absolute, unqual- 
ified owner. On the 9th day of February, 1884, for in- 
stance, Marsh and his wife by deed sold and conveyed to 
Silas H. H. Clark, Frank Murphy, and Guy C. Barton 
an undivided three-fifths of said property for the ex- 
pressed consideration of $150,000. This deed was filed 
for record July 11,1884. On the 30th day of May 
1884, Marsh, Clark, and Barton, their wives and Frank 
Murphy joining therein, made conveyance of this same 
property to the Omaha Horse Railway Company for the 
expressed consideration of $593,000, which deed was filed 
for record July 11, 1884, the same day on which was re- 
corded the deed last above described. The proposition of 
the last above named grantors for the sale of the property 
conveyed to the Omaha Horse Railway Company was. 
dated February 12, 1884, and was, by resolution of the 
stockholders of said company, accepted February 20, 1884. 
The deed pursuant thereto was executed on May 30, fol- 
lowing. There is no charge made that the resolution ac- 
cepting said proposition was not spread upon the records 
of the company, and only in very general terms is it al- 
leged that these proceedings were kept concealed. The 
petition charged that pending the foreclosure proceedings 
previous to January 6, 1879, Marsh purchased a majority 
of the stock of the Omaha Horse Railway Company, and 
that at the date of said foreclosure he was the holder of a 
majority of all the stock of said company, but nowhere is 
it alleged that this acquisition of stock was secretly made, 
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nor that at the time its purchase was unknown to appellant. 
Under all these circumstances the bare statement of appel- 
lant that the knowledge that defendants repudiated the 
trust under which this property was held was not acquired 
uniil June, 1888, is not determinative of the date from 
which the statute of limitations began to run. Upon this 
point the language of Mr. Justice Clifford in Godden v. 
Kimmeil, 99 U.8., 201, quoted with approval in Parker 
v. Kuhn, 21 Neb., on page 427, is applicable. He said: 
“Courts of equity acting on their own inherent doctrine of 
discouraging, for the peace of society, antiquated demands, 
refuse to interfere in attempts to establish a stale trust, ex- 
cept where the trust is clearly established, or where the 
facts have been fraudulently and successfully concealed by 
the trustee from the knowledge of the cestui que trust. 
Relief in such cases may be sought, but the rule is that the 
cestui que trust should set forth in the bill specifically what 
were the impediments to an earlier prosecution of the 
claim; and how he or she came to be so long ignorant of 
their alleged rights and the means used by the respondent 
to keep him or her in ignorance, and how he or she first 
came to a knowledge of their rights,” citing Badger v. 
Badger, 2 Wall. [U. 8.],87; White v. Parnther, 1 Knapp 
‘(Eng.], 227. This language is specially applicable to the 
averments of the petition upon which the cause was tried; 
that is, to a trust implied from the official relation of 
Marsh to the Omaha Horse Railway Company at the time 
of his purchase of its property. In respect. to the addi- 
tional averments embodied in the amended answer, by 
which an express trust relationship was charged, it is suf- 
ficient to repeat that the proofs failed to sustain them, and 
from this it follows that the operation of the statute of 
limitations was in no way suspended upon that theory of 
appellant. This action was, therefore, properly held barred 
by the statute, more than four years having elapsed from 
the time when appellant’s cause of action, upon any theory 
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applicable to the evidence, arose. The judgment of the 
district court is- 
AFFIRMED, 


& 
Ragan, C., concurs. 


Irvine, C., concurs in the decision upon the ground 
that the action is barred by the statute of limitations. 


JosepH M. SPuRGIN, APPELLEE, v. Henry B. THomp- 
SON, APPELLANT. 


FILEp May 9, 1893. No. 5760. 


1. Election Contest: APPEAL From County Court: IssuEs IN 
APPELLATE CourT. In an election contest the incumbent, 
having dismissed before judgment a paragraph of his answer al- 
leging the improper refusal to count certain ballots, cannot by 
an original amendment in the district court, over the contestant’s 
objection, set up the same matters as to which he had entered a 
dismissal in the connty court. 


2. Elections: MARKED BALLOTS. The indorsement of the name 
‘“Kagleham,” he not being one of the election judges, upon a 
hallot, was within the inhibition of the statute forbidding the 
marking of his ballot by an elector, and vitiates said ballot. 


3. : AUSTRALIAN BALLoTs: Cross MADE WITH PENCIL IN- 
STEAD OF INK. While the statute requires that the cross 
which signifies the preference of the elector shall, in ink, be 
placed in a space designated for that purpose, a ballot upon 
which such preference is indicated by a cross made with a lead 
pencil, outside the space designated, but opposite the name of 
the choice of the elector, should be counted according to such 
manifest intention. 


APPEAL from the district court of Keya Paha county. 
Heard below before Kinxarp, J. 


R. M. Logan and Reese & Gilkeson, for appellant. 
L. K. Alder, contra. 


40 NEBRASKA REPORTS, [ Vou. 37 


Spurgin v. Thompson, 


Ryay, C. 


- According to the original canvass of Keya Paha county, 
there were cast 337 votes for Hugh Booth, and 338 votes 
for H. B. Thompson, for sheriff of said county, and there 
was accordingly issued to said Thompson a certificate of 
election. Within the proper time, Joseph M. Spurgin, an 
elector of said county, as provided in such cases, filed in 
the county court of said county a complaint accompanied 
by a bond, with the view of contesting said election of 
sheriff. The complaint alleged irregularities as to some 
precincts, of which no notice will be taken, because, what- 
ever may have been the merits of the contest, there was no 
evidence to show such merits. The complaint alleged that 
in Simpson precinct there were four ballots regularly cast, 
which showed clearly the choice of the voter in each case 
for sheriff, but that said ballots, which were cast for Hugh 
Booth, were by the judges of election omitted from their 
canvass and return, The complaint alleged that in Gar- 
field precinct the judges of election omitted from their re- 
turn of the ballots and votes two ballots which had been 
cast for said Hugh Booth for sheriff, upon one of which 
ballots the voter had placed a cross indicating his choice, 
not upon the margin however, but just opposite and very 
near the name of Hugh Booth; the other ballot was crossed 
in the same way as that last mentioned, except that the 
first described bgllot was marked with ink, the other with 
a lead pencil. The complaint further set forth that in Mc- 
Guire precinct one ballot was counted for Thompson, upon 
the back of which the voter had marked the name of 
“Eagleham,” and that said ballot should not have been 
counted for the incumbent, Thompson. 

The incumbent, by an amended answer, denied the aver- 
ments alleged as reasons for receiving and for rejecting the 
ballots as aforesaid, in so far as they related to the office of 
sheriff. There were various irregularities affirmatively al- 
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leged in said answer, but as there was no evidence in rela- 
tion to them they will receive no attention. As there was 
a complication as to the seventh paragraph it is copied in 
extenso. It was as follows: 

“7th, The incumbent, for further and other defense to 
contestant’s complaint, alleges that at said election in Nor- 
den precinct in said county on the 3d day of November, 
1891, the judges of election therein, while canvassing the 
votes and ballots of said Norden precinct and the ballots 
cast therein, erred in this: That there were three ballots 
in the ballot-box cast at said election in said precinct 
which were regular, legal, and proper ballots and which 
the said judges of election rejected, and wholly omitted 
aud rejected, from their return and count of the ballots 
go cast at said election in said precinct, each of which 
said three votes were cast for the incumbent Henry B. 
Thompson for sheriff of Keya Paha county, said ballots 
being regular and legal and official ballots, upon two of 
which the voters had marked the cross in lead pencil, and 
the third one the voter had scratched out all the names of 
all the candidates except the names of the candidates for 
whom he intended to vote. The incumbent alleges that 
said three ballots, and each of them, were legal ballots, and 
that the same were sufficiently plain for the intention of 
the voter to be gathered therefrom, so far as the vote for 
the office of sheriff was concerned, and that the said three 
ballots should have been canvassed, counted, and returned 
as legal votes, and counted for the said Henry B. Thomp- 
son for sheriff of said couuty as aforesaid. The incumbent 
further alleges that in said Norden precinct at said election 
there were cast for said incumbent five other votes which 
the judges of election refused and neglected to canvass and 
count for said incumbent for the office of sheriff, but did 
wrongfully count, canvass, and return said five ballots as 
having been cast for the said Hugh Booth. Incumbent 
alleges that said five ballots were legal and proper and offi- 
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cial ballots and should have been canvassed, counted, and 
returned for said incumbent, and incumbent asks that the 
court count the eight ballots herein referred to as having 
been cast in said Norden precinct for said incumbent, and 
for the purpose of said count incumbent asks that the bal- 
lots cast in said Norden precinct be brought in aud in- 
spected by the court.” 

There was a reply in denial. 

During the trial in the county court, the incumbent, with 
leave of court, dismissed paragraph 7th of his answer 
above quoted, whereupon contestant as to the same precinct. 
filed the following, omitting formal parts: 

“The contestant asks leave to amend his complaint 
herein to comply with the evidence, in this, that the evi- 
dence showed that in Norden precinct in said county at 
said election held therein on November 3, 1891, there was - 
an error in the canvass, count, and return from said pre- 
cinct made by the judges in said precinct, in this, the 
whole number,of votes cast as shown by the return of the 
judges for Hugh Booth for sheriff of said county was forty- 
one, when in fact there were cast for him in said precinct 
forty-two legal and official ballots, and this is shown fully 
by a recount of the ballots returned from said precinct 
made by the court in this case, and as shown by the records 
in this case, and incumbent has dismissed paragraph seven 
of his amended answer herein as to the vote of said pre- 
cinct, after the returns from said precinct have been ex- 
amined by the court at incumbent’s request, as shown by 
the record in this case, and contestant asks that forty-two 
votes and ballots be counted from said precinct as votes for 
said Hugh Booth for sheriff of said county of Keya Paha, 
Nebraska, instead of forty-one as shown by the official can- 
vass of said precinct.” 

Upon a trial had in the county court, it was adjudged 
that Hugh Booth had received 341 votes, and that H. B. 
Thompson had received 337 votes for sheriff, and Booth 
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was accordingly declared elected. From this an appeal 
was taken to the district court of said county, where, upon 
trial had, it was adjudged that each candidate had 340 
votes, and it was ordered that the right to hold the office 
in question should be determined by lot. This was done 
and Hugh Booth was duly designated, in that way, as the 
. candidate entitled to the office. An appeal brings the 
case into this court. , 

In the district court the contention as to Norden pre- 
einct was considered in determining the rights of the parties 
to the contest. The result in that precinct was first called 
in question in the county court, by the incumbent in para- 
graph seven of hisanswer. This paragraph was dismissed 
by the incumbent during the trial in the county court. 
The contestant thereupon amended his complaint so as 
to allege that as against Booth’s rights there had been a 
mistake in canvassing the votes in said precinct, whereby 
Booth had been deprived of one vote. When the appeal 
was taken to the district court incumbent had, therefore, no 
averments in the pleadings of anything improper as against 
his candidacy having transpired in said precinct. On ap- 
peal from the county court to the district court the issues 
to be tried should be confined to those tried in the county 
court, except that new matter arising in the interim may 
be pleaded in the district court. (School District v. McIntie, 
14 Neb., 46; Baier v. Humpall, 16 Id., 127; Union P. 
R. Co. v. Ogilvy, 18 Id., 638; Lamb v. Thompson, 31 Id., 
448; Bishop v. Stevens, Id., 786.) 

There was no basis for the incumbent to affirmatively 
claim in favor of himself upon averments of the contest- 
aut’s complaint as amended, for those averments were only 
of matters hostile to the incumbent’s contention confined 
to the act of canvassing. At any rate, even this amend- 
ment was dismissed by the contestant before the trial in the 
district court, and there could properly be considered no 
matters with reference to the vote in Norden precinct, even 
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though the district court had permitted a new amendment 
to be filed therein, alleging the same matter pleaded in the 
seventh paragraph of the answer, and voluntarily stricken 
out by the incumbent before the conclusion of the trial in 
the county court. The alleged irregularities as to Norden 
precinct are, therefore, not properly before this court for 
determination. 

In Simpson precinct the official count gave Booth ten 
and Thompson twenty-two votes respectively. The ballots 
brought to this court by the incumbent, as part of the evi- 
dence to be considered in this appeal, show that there were 
cast twenty-one votes for Thompson and eleven for Booth, 
There were several witnesses in the district court who gave 
evidence that the ballots when counted showed that there 
were ten for Booth and twenty-two for Thompson. The 
ballots themselves were the best evidence upon this point, 
for the oral testimony amounted simply to an attempt to 
reinforce the statement of the certificate of the result arrived 
at by the canvassers. Undoubtedly this result both can- 
vassers and the said witnesses at the time believed to be 
correct, yet to permit this canvass, no matter how proved, 
to control our inquiry, based as it must be upon an actual 
count of the ballots, would be to declare the result reached 
upon the first canvass conclusive, even in a contest calling 
such result in question. Neither the return of the canvass- 
ers nor oral evidence of it relieves this court of the oner- 
ous duty of counting the ballots properly submitted. Upon 
a careful canvass of the ballots of Simpson precinct we find 
there should be taken from the footings made by the can- 
vassers one vote for Thompson, and there should be added 
one to the vote of Booth. 

In Garfield precinct there was one ballot, on which, op- 
posite the name of Booth, was a cross made with a lead 
pencil; for this reason alone this was rejected. This ballot 
should have been counted in favor of Booth. (State v. Rus- 
sel, 34 Neb., 116.) In this same precinct the canvassers 
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threw out one vote for Booth because the cross required 
was placed directly opposite and near the name of Booth 
and not in the marginal space designated for it in the 
ballot. By sec. 150, ch. 26, Comp. Stats., it is “ Provided, 
That when a ballot is sufficiently plain to gather therefrom 
a part of the voter’s intention, that it shall be the duty of 
the judges of election to count such part.’ As to the pref- 
erence of the voter who cast this ballot there could be no 
doubt, and the mistake made in rejecting it will be corrected 
by counting still another vote for Booth, which, with the 
one already noticed in Garfield precinct, increases the vote 
of Booth by two in that precinct. 

In McGuire precinct there was cast a ballot upon which 
was indorsed the word “ Eagleham,” possibly, as suggested 
on the trial below, the name of an elector. This was cast 
and counted in favor of Thompson. It is provided in sec. 
154, ch. 26, Comp. Stats., that “No elector shall place 
any mark upon his ballot by which it may afterwards be 
identified as the one voted by him.” Clearly the indorse- 
ment of the word “ Hagleham” was within the prohibition 
of this clause of the statute, and the ballot in question 
should therefore be rejected. This lessen$ the vote in favor 
of the incumbent by one vote. This disposes of the con- 
tentions of the respective parties, properly presented by 
the pleadings. 

As the vote was canvassed originally, there were cast for 
Booth 337, and for Thompson 338 votes. As shown in 
detail, these totals should be varied in the following man- 
ner: to the total of 337 for Booth there should be added 
one vote from Simpson precinct and two from Garfield 
precinct, making Booth’s entire number of votes 340. 
From Thompson’s total of 338 there should be taken one 
vote counted for him in McGuire precinct, which leaves 
Thompson’s entire number of votes 337. This entitles 
Booth to the office in question. 

The claim was made with earnestness on this contest 
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that the ballots should not be counted because they had not 
been kept safely as required by statute. The evidence 
shows that they were kept in a vault adjoining the office of 
the county clerk, in which were kept the records of deeds, 
mortgages, etc. There might possibly have been found an 
opportunity to remove a part of these ballots during the 
temporary absence of the clerk and his deputy from the 
office in the day-time, but they could have been removed 
at no other time, for at night the vault was secured by a 
combination lock. Even in the day-time it is shown that 
the clerk and his deputy kept special watch that nothing 
should be removed from the safe, and that whenever any 
one went into said vault it was under the surveillance of 
one of these officers. It is true that sometimes it hap- 
pened that both the county clerk and the deputy were ab- 
sent from the office, when it would be necessary to bring 
in wood, or for some like purpose, and the evidence shows 
that at some two or three times parties during such ab- 
sence entered the vault unnoticed by any one, but we do not 
think there is any evidence that any vote was tampered 
with or removed from the vault in question. One ballot 
was referred to in'the district court as missing, but there is 
‘nothing to raise the presumption that it was taken from 
the vault. It might have been lost before it was placed in 
the envelope, or might have been mislaid in the judicial 
proceedings afterwards. Under such circumstances it would 
be unsafe to presume that the ballots were not safely kept 
as required by law, thereby practically prohibiting a re- 
view by contest, or upon appeal in any court, of the returns 
made by the canvassers. 

It follows, therefore, that the judgment of the district 
court adjudging that Hugh Booth was the duly elected 
sheriff of Keya Paha county, for two years, from the 7th 
day of January, 1892, is 

AFFIRMED. 


Tue other commissioners concur, 
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Peter NILAND ET AL. Vv. SOLOMON KALISH ET AL, 
_Fruep May 9, 1893. No. 49265. 


Fraudulent Transfer of Property from Husband to 
Wife: Wire as Witness. Under the provisionof section 331 of 
the Code of Civil Procedure, a wife, over her husband’s objection, 
cannot be required to testify as to facts which, it is claimed by 
the adverse party, would show that a transfer of property from 
her husband to herself was fraudulent. Neither can the hus- 
band under like circumstances be compelled to testify as against 
his wife. 


Error from the district court of Douglas county. Tried 
below before HoPEWELL, J. 


Switzler & McIntosh, for plaintiffs in error. 
C. A. Baldwin, contra. 


Ryay, C. 


This action was brought in the district court of Douglas 
county to set aside the title of Adalia Kalish to certain 
real property, and subject the same to the payment of*the 
debts of her husband, Solomon Kalish, evidenced by judg- 
ments in favor of the plaintiffs severally, upon each of 
which judgments execution had issued and been returned 
nulla bona. The petition alleged, in effect, that the prop- 
erty sought to be subjected had been acquired by Solomon 
Kalish, but that the title was taken in the name of his 
wife, to enable him to hinder, cheat, and defraud his said 
creditors, who were remediless except by subjecting said 
property to the payment of said judgments respectively. 
The answers of both Solomon Kalish and his wife denied 
the matters above averred, and alleged that Mrs. Kalish 
acquired said property through the use of her separate in- 

heritance, earnings, and gifts to herself. A trial was had 
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upon these issues and judgment rendered in favor of the 
defendants. In the progress of this trial, in the language 
of the bill of exceptions, “The plaintiffs called upon Mrs. 
Kalish, the wife of the defendant, to take the witness stand, 
and to testify for the plaintiffs. Whereupon the defendant 
Solomon Kalish objects to the witness and co-defendant 
_ Adalia Kalish being examined and giving testimony in this 
case, for the reason that, she being the wife of the defend- 
ant Solomon Kalish, is nota competent witness to testify 
in this case under the law. Objection sustained, and plaint- 
iffs except. Plaintiffs’ counsel said he called the witness 
last referred to for the purpose, and offers to prove by her, 
that the property which is held in her name was purchased 
by her as set forth in plaintiffs’ petition with funds belong- 
ing to the defendant Solomon Kalish, said funds having 
been accumulated and used by her through his direction in 
the purchase of said property, and the placing of the same 
in her name in fraud of the creditors of the defendant Sol- 
omon Kalish.” Argumentatively, counsel for plaintiffs, also 
in that connection, gave reasons why the proposed evidence 
should be allowed, as, that it would rather be in favor of 
than against her husband’s interest in respect of the said 
property ; that the knowledge of these facts was confined to 
witness and her husband, etc., but there was no further 
statement of facts proposed to be proved by Mrs. Kalish. 
Objections to the proposed evidence was sustained and 
plaintiffs excepted. In like manner, mutatis mutandis, there 
was an offer to make proof of the same matter by Solo- 
mon Kalish’s evidence, resulting in the same ruling and 
exception upon objection of the same nature. There was 
no question propounded to either of the witnesses, and the 
testimony proposed to be elicited can only be conjectured 
from plaintiffs’ own offer of proof already quoted from the 
bill of exceptions. 
Having in view the liberal charges of fraud made in the 
plaintiff’ petition against Solomon Kalish, followed by the 
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above specific offer of proof of a fraudulent transfer of prop- 
erty, it is difficult to conceive how, as plaintiffs contend, 
this proposed evidence could be in favor of Solomon Kal- 
ish. It might, it is true, tend to show as a remote result 
that Solomon Kalish was the beneficiary for whom his wife 
held the title of the property in dispute, and in that nar- 
row, technical view, it might be insisted that the proof of 
such interest in the property might be of matter in his 
favor. Such a construction, however, savors too much of 
casuistry and cannot be accepted as the sense in which the 
offer was made and insisted upon, for this whole proceed- 
ing was on the theory that Solomon had no property what- 
ever, and plaintiffs could hardly be suspected of the incon- 
sistent attempt to establish in Solomon’s favor a basis for 
credits. 

Plaintiffs further contend that it was impossible to de- 
termine whether or not the evidence would be for or against 
the party objecting until after it was actually given. It 
sufficiently answers this to remark that the scope of the 
evidence proposed was limited by plaintiffs’ own statement 
of what it would be. If the offer of proof does not sub- 
serve that purpose it is entirely useless, for it could perform ° 
no other function. The sole question then presented is, 
whether or not the district court erred in excluding the 
evidence offered for the purposes stated by counsel. While 
no statute has been found in the exact language of our own 
there are those which contain substantially the same inhi- 
bition. Section 331 of the Code of Civil Procédure is in 
the following language: “The husband can in uo case be 
a witness against the wife, nor the wife against the husband, 
except in a criminal proceeding for a crime committed by 
the one against the other, but they may in all criminal 
prosecutions be witnesses for each other.” In Wolford v. 
Farnham, 44 Minn., 159, there was considered a statute 
having a similar provision to that just quoted, and it was 
there held that the district court properly excluded the 
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evidence of the husband upon the wife’s objection thereto. 
In Blanchard v. Moors, 85 Mich., 380, the supreme court 
of Michigan held, under a similar statute, that the pro- 
posed evidence of the husband as to an alleged fraudulent 
transfer of property by him to his wife was inadmissible 
over the objection of his wife. No adjudged case has been 
cited at variance with the conclusions of the courts above 
reached, and we believe the language of the statute is sus- 
ceptible of no other construction. The rulings of the dis- 
trict court were right and its judgment is therefore 


AFFIRMED. 


THE other commissioners concur. 


JoHN FITzGERALD v. AXEL MEYER. 
Fitep May 9, 1893. No. 5072. 


1. Review: Evipence. Where the burden of proof is upon the 
plaintiff to establish the dona fides of a chattel mortgage where- 
under he claims, s verdict in favor of defeudant will not be set 
aside on the ground that the verdict is not snstained by the evi- 
dence, unless the evidence offered by plaintiff is of a clear and 
convincing character. 


: INSTRUCTIONS: IssuE Nor WITHIN PLEADINGS: HARM- 
LEss ERRoR. A judgment will not be disturbed because of an 
instruction submitting to the jury an issue not within the plead- 
ings, where the only effect of such an instruction must have been 
in favor of the party complaining. 


Error from the district court of Douglas county, Tried 
below before Ferauson, J. 


Breckenridge, Breckenridge & Crofoot, for plaintiff in 
error. 


Connell & Ives, contra. 
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Irving, C.’ 


This is an action of replevin for a pair of mules, by the 
plaintiff in error against the defendant in error. The case 
has once before been in this court, and is reported in 25 
Neb., 77, where a general statement of the case appears. 
A new trial in the district court resulted in a verdict in 
favor of the defendant. 

One of the assignments of error is the refusal of the 
court to give certain instructions asked by the plaintiff, 
but the substance of these instructions was given by the 
court of its own motion and plaintiff in error in his brief 
does not urge this assignment. 

Under the assignments that the verdict was not sustained 
by the evidence, that it was contrary to law and contrary 
to the instructions, plaintiff in error urges the insufficiency 
of the evidence. No complaint is made of the general ef- 
fect of the instructions given, and they certainly state the 
law as favorably to the plaintiff in error as could be asked. 

The plaintiff, in bis petition, claims the property under 
a chattel mortgage. ‘This mortgage was given in January, 
1885, and in May following the mortgagor executed to the 
plaintiff a bill of sale covering this and other property. It 
seems to have been urged by the defendant below that the 
transfer by the bill of sale abrogated the mortgage by way 
of merger, and the jury was fully instructed upon the law 
relating to this issue. No change of possession followed 
either transfer, and the burden of proof was upon the 
plaintiff to establish bona fides. The only evidence offered 
for this purpose was that of plaintiff’s agent, who testified 
that the mortgagor was indebted to plaintiff at the time 
the mortgage was made and thaf the mortgage was given 
to secure such indebtedness. The amount of the indebted- 
ness is not disclosed, nor is its source, nor were any of the 
circumstances attending the execution of the mortgage elic- 
ited, or sought to be elicited. Whether this testimony was 
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sufficient to overcome the presumption of fraud in a chat- 
tel mortgage not accompanied by change of possession was 
for the jury to determine, and we cannot say that upon such 
meagre evidence it was bound to determine the question 
in favor of the plaintiff. Moreover, there was absolutely 
no evidence of the circumstances attending the execution of 
the bill of sale, and there is evidence that when the contro- 
versy first arose between plaintiff and Furay, who bought 
the mules from the mortgagor and sold them to defendant, 
Furay and plaintiff’s agent consulted Mr. Connell, and the 
agent, in support of plaintiff’s claim, produced and claimed 
under the bill of sale, and did not produce or mention the 
mortgage until after Mr. Connell had advised Furay that 
the bill of sale was insufficient. This evidence warranted 
the jury in finding that the mortgage had, by the intention 
of the parties, merged in the bill of sale. Upon either of 
these points the jury may have based its verdict and was 
warranted by the evidence in so doing. 

The court instructed the jury, in effect, that if it found 
that after the bill of sale was made the vendor retained 
possession of the property, the sale would be presumed to 
be fraudulent as against subsequent purchasers in good 
faith, but that this presumption might be rebutted by evi- 
dence showing that the sale was made in good faith and 
without any intent to defraud such purchasers. The giv- 
ing of this instruction is assigned as error upon the ground 
that plaintiff was not claiming under the bill of sale but 
under the mortgage alone. Plaintiff contends that an ele- 
ment not in issue was thus injected in the case. Even if 
this be so, the error was without prejudice to the plaintiff. 
Had the court withheld this issue altogether from the jury, 
the plaintiff’s case would have rested entirely upon the 
mortgage. Under the instruction as given, there was still 
left an opportunity to find for the plaintiff in case the jury 
found that the mortgage had merged in the sale, It is only 
where the giving of an instruction foreign to the issues may 
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mislead the jury to the prejudice of the unsuccessful party 
that he may complain. 


AFFIRMED. 


THE other commissioners concur. 


Exias L. EMERY, APPELLEE, V. SAMUEL R. JOHNSON, 
APPELLANT, 


FILED MAy 16, 1893. No. 3813. 


Ejectment: EvipeNcE: REVIEW. Upon appeal, as to equitable 
issues, the decree of the district court will be reversed when it 
is clearly against the preponderance of the evidence, upon which 
such issues were determined. 


APPEAL from the district court of Douglas county. 
Heard below before Grorr, J. 


Cavanagh, Atwell & Thomas and Scott & Scott, for ap- 
pellant. 


Hall, McCulloch & English, contra. 


Ryay, C, : 


On the 2d day of November, 1887, Elias L. Emery filed 
in the district court of Douglas county, Nebraska, his pe- 
tition in ejectment, for the possession of a strip of land 
which the plaintiff alleged had been wrongfully withheld 
from him by the defendant Samuel R. Johnson since June 
1, 1878. 

The said defendant answered December 3, 1887, deny- 
ing the ownership, right of possession and every other 
right of plaintiff as to the strip of land in controversy, and 
admitting that defendant had been in possession thereof 
since June 1, 1878, but denying that said possession was 
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wrongful. The answer further alleged that defendant had 
been in the lawful, peaceful, and uninterrupted possession 
since November 7, 1877, of the following described prem- 
ises, situate in the city of Omaha, county of Douglas, state 
of Nebraska, to-wit: The west part of lot 2 in Capitol 
addition to the city of Omaha, commencing at the north- 
west corner of said lot, running thencesouth on its west line 
332 feet to the north line of Douglas street, thence east 834 
feet, thence north 332 feet to the south line of Dodge street, 
thence west 834 feet to the place of beginning, said prem- 
ises including the premises described in the petition of 
plaintiff; that plaintiff and Mary E. Emery, who is the 
wife of the plaintiff, claim and pretend to be possessed of 
an estate or interest in the south fourteen feet, more or less, 
of said premises, but that said claim and pretense is with- 
out any right whatever, and that said Emerys have of 
right no estate or interest whatever in said property or any 
part thereof. 

The defendant further alleged that on or about Novem- 
ber 1, 1877, the said Emerys sold to defendant the premises 
above described and that on November 7, 1877, the said 
Emerys-executed and delivered to defendant a deed wherein 
the premises so sold and conveyed were by mistake de- 
scribed as “the west part of lot 2, Capitol addition to 
Omaha city, commencing at the northwest corner of said 
lot 2, running thence south to the west line of said lot 318 
feet, thence east 834 feet, thence north 318 feet to the south 
line of Dodge street, thence east 834 feet to the place of 
beginning, whereas it was the understanding, contract, and 
agreement by and- between the said parties that the said 
property so purchased by defendant should include all that 
part of said lot 2 extending from the northwest corner 
thereof to such a distance south as that when Douglas street 
should be opened in front of said premises the south end of 
the property so conveyed should extend to and constitute 
the north line of said Douglas street.” 
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The answer further alleged that at the time of the afore- 
said purchase the said Douglas street had been opened up 
to a width of eighty feet to the east line of the property 
above described, but that immediately in front of said 
premises said Douglas street has since been opened up to a 
width of about sixty-six feet; that the defendant and the 
above named vendors all supposed that when said street 
was opened up it would be eighty feet in width in front of 
said premises, but, as above stated, the property conveyed 
was to extend to the north line of Douglas street, whether 
the same should be eighty feet, more or less, in width. The 
answer closed with a prayer for the relief consistent with 
the above allegations of the answer. 

There was a reply denying the above averments upon 
which the defendant based his claim for the relief prayed 
in his answer. 

On February 23, 1889, a decree was entered in favor 
of the plaintiff, in which it was ordered and adjudged that 
the defendant, as against Emerys, had no equitable title to 
the fourteen feet in the answer described, and that the 
equitable claim made by defendant thereto be dismissed. 
An appeal from this decree brings this case before us for 
review. 

The contention is as to a strip of land fourteen feet wide 
across the front of lot 2 above described. At the time of 
the conveyance to Johnson, Douglas street had not been 
laid out in front of lot 2 aforesaid, but for the distance it 
had been laid out its width was eighty feet. It was subse- 
quently laid out and opened in front of said lot with a 
width of but sixty-six feet, and the difference between said 
eighty feet and sixty-six feet, that is fourteen feet, is the 
subject-matter of this appeal. 

The evidence of Johnson was to the effect above set out 
in his answer; he distinctly stated in his testimony that the 
plaintiff in express terms represented that Douglas street 
would be eighty feet in width along the front of said lot 2, 
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and that he relied upon said representation in his purchase, 
and that as said purchase was only of a part of said lot 2, 
it was necessary to describe the tract purchased by metes 
and bounds, and that the distance southward from the place 
of beginning was described by such number of feet as would 
reach the north line of Douglas street when it should be 
extended from its then terminus, In favor of the reason- 
ableness of this testimony it is impossible to ignore the fact 
that if the grantor is allowed to retain the fourteen feet in 
dispute, the property of the defendant will, by that strip, 
be cut off from Douglas street. The defendant in testify- 
ing remarked that he would not have purchased the prop- 
erty with the right of ingress and egress upon Douglas 
street cut-off, and that seems very probable. The testimony 
of the defendant was clear, candid, and convincing. On 
the other hand, the evidence of the plaintiff, as well as his 
version of the facts, showed nothing but a disposition to 
rely solely upon the description embodied in the deed of 
conveyance. For instance, he was asked, “What was the 
talk, if any, at the time that purchase was made? State 
to the court the full particulars. Ans. I did not have any 
talk; I sold him 318 feet of ground long and 833 feet 
wide.” The court said, “Let him state what was said and 
done at the time the deal was made.” The plaintiff there- 
upon answered, “TI made Mr. Johnson a deed to the piece 
of ground—described it in the deed. I gave him the num- 
bers.” On his cross-examination he admitted that he ex- 
pected Douglas street would be eighty feet wide, indeed, he 
favored its being 100 feet in width—supposed it would be 
100 feet wide, and that twenty feet would be taken off the 
318 he sold to Johnson. 

There was no evidence whatever that would tend to show 
that Johnson did not take possession of the whole tract sold 
him, inclusive of the fourteen feet in dispute, when the 
deed was made to him in 1877, until a year or two before 
the trial, when plaintiff put a fence along the strip in dis- 
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pute. As plaintiff in his petition alleged that the defend- 
ant had been in possession of the strip in dispute since June 
1, 1878, and as plaintiff’s evidence founds no right upon 
the existence of this fence, its existence has no significance 
in favor of the plaintiff. It is not, therefore, an assump- 
tion unfounded in the pleadings and evidence, that from 
the date upon which the deed from Emerys to Johnson was 
recorded, November 8, 1877, until November 2, 1887, a 
period of almost ten years, Johnson had been in the occu- 
pancy and possession of the strip in dispute. While this 
lacks six days of the full period necessary by possession to 
acquire title, and therefore the statute of limitations had 
not, when this suit was commenced, barred plaintiff’s right 
of action, yet this condition of affairs, unquestioned for so 
long, militates very seriously against plaintiff’s technical 
assertion of title. Upon full consideration of the evidence 
and pleadings the judgment of the district court is reversed. 
A decree will be entered in this court in accordance with 
the prayer of defendaut’s answer. 


DECREE ACCORDINGLY. 


THE other commissioners concur, 


Mary E. McConnELn, APPELLEE, v. JOHN McCon- 
NELL, APPELLANT. 


FILED MAY 16, 1893. No. 4897. 


1. Review: ConFLicTING EvIDENCE. When the evidence upon 
which a decree has been entered is conflicting, the finding of the 
district court will not be disturbed upon appeal if there is suffi- 
cient evidence upon which such decree may be fairly based. 


2. Divorce: RESIDENCE. In a proceeding for a divorce the statutes 
‘of Nebraska recognize the right of each party to reside in a 
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county different from that in which the other resides; whether 
or not they go reside, is a question of fact to be determined upon 
the evidence. 


3. 


:CONDONATION: EVIDENCE. A wife may condone the cruelty 
of her husband, but the husband, to avail himself of such con- 
donation, must establish the same by clear and satisfactory proofs. 


APPEAL from the district court of Johnson county. 
Heard below before APPELGET, J. 


Chamberlain Bros. & Rood, for appellant. 


S. P. Davidson, contra, 


Ryay, C. 


A petition for divorce was filed in the district court of 
Johnson county March 14, 1891, wherein the plaintiff al- 
leged that she was then, and for the immediately preceding 
twenty years had been, a resident of said county; that she 
was married to the defendant March 10, 1886, since which 
time she had treated defendant and acted toward him as a 
chaste and dutiful wife, until by the wrongs of said defend- 
ant she was compelled to leave him. The petition further 
averred that for the three years just preceding the averments 
thereof the defendant, without provocation, had been guilty 
of extreme and repeated acts of cruelty toward plaintiff, by 
assaulting, shaking, and striking her, and seizing her by 
the throat, throwing her, calling her a damned liar; and 
that by: reason of’ the cruel treatment of the defendant 
plaintiff was, at the time of filing said petition, in mortal 
dread and fear of the defendant, and had thereby been com- 
pelled to leave him. The petition further stated that there 
was. born to plaintiff-and defendant as the fruit of their 
marriage a son, who was, at the timé this suit was insti- 
tuted, of the age of seventeen months, and that the defend- 
ant was the owner of certain real and personal property. 
There was a prayer for a divorce, the custody of the child, 
and alimony. 
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An answer was filed in due time, in which the defendant 
admitted the marriage with plaintiff, and the birth of a son 
at the time stated by the plaintiff. Each other avernient 
of the petition was denied. The defendant by his answer 
alleged that during all the time mentioned in the petition 
the plaintiff had resided and cohabited with the defendant, 
and that any and all acts of alleged: cruelty set forth in 
the petition had been freely condoned by the plaintiff, and 
that defendant, at all times since, had treated plaintiff with 
kindness, and had been a faithful and indulgent husband 
to her. ‘The defendant in his answer prayed that the plaint- 
iff’s petition be dismissed, and for the care and custody of 
the child above referred to, and for general equitable relief. 
By an amendment to his answer the defendant alleged that 
the district court of Jolinson county had no jurisdiction of 
the case or the parties thereto, or either of them, for the 
reason that at the time the action was commenced neither 
plaintiff nor defendant resided in said county of Johnson. 
There was filed a reply in denial of each averment of the 
answer, : 

On the 24th day of April, 1891, a trial of the issues — 
was had and a decree of divorce entered as prayed in plaint-~ 
iff’s petition, with BLInORY and the custody of the child of | 
the. parties. 

In so far as such questions of fact were in issue there 
was evidence from which the district court could properly 
have found that the charges of cruelty were proved. The 
evidence on plaintiff’s behalf was detailed by witnesses 
orally examined in the presence of the court, and we are, 
' therefore, without the means of considering the appearance 
of the witnesses, which may have greatly influenced the pre- 
siding judge in his consideration of their testimony. Under 
such circumstances, if the evidence is nearly in equipoise, 
the decree will not upon appeal be disturbed, because 
against the weight of the evidence as it might be estimated 
in the appellate court. For our purpose, therefore, it must 
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be assumed that the charges of cruelty made in plaintiff’s 
petition were sufficiently proved to sustain these allegations 
of the defendant’s misconduct toward the plaintiff. Upon 
the record, there then remains only two questions—one 
jurisdictional in its nature, that is, whether or not at and 
previous to the filing of plaintiff’s petition she was a resi- 
dent of Johnson county; the other, whether or-not defend- 
ant’s cruel treatment of plaintiff has, since its occurrence, 
been condoned by her. 

1, The evidence shows that the parties to this action re- 
sided together in Jolinson county from the date of their 
marriage, in 1886, until January, 1891, when they removed 
to Lincoln county in this state. There they cohabited 
together as husband and wife until March 11, 1891. The 
appellee urges that Mrs. McConnell agreed to accompany 
her husband in his removal from Johnson county to Lin- 
coln county upon, and influenced by, his assurances that he 
would treat her kindly and desist from all cruelty and un- 
kindness towards her. It does not seem that these express 
assurances of future proper conduct ought to cut a great 
- figure in determining whether or not plaintiff was justified 
in going with her husband to Lincoln county. The mar- 
riage relation itself implied just such line of conduct as it 
is claimed the defendant promised to follow toward his 
wife. She had aright to expect him to desist from cruelty 
toward her and to assume that he would treat her with 
uniform kindness. It was no more than what he had 
solemnly promised when she became his wife, and a re- 
newed promise thereafter made the obligation no more bind- 
ing. But his cruel treatment still continued after the re- 
moval to Lincoln county, until by a habeas corpus pro- 
ceeding, instituted by ler own father, Mrs. McConnell and 
her son were brought back to Jolnson county on March 
11, 1891, where plaintiff has, as she alleges, ever since re- 
sided. It is impossible to avoid a very strong suspicion 
that this habeas corpus proceeding was a mere ruse to en- 
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able plaintiff to return to Johnson county, notwithstanding 
an appeal has been taken from the judgment of dismissal 
in the county court. There could be little doubt, however, 
upon thie testimony that since March 11, 1891, plaintiff 
has resided in Johnson county. The residence of the wife 
is, for some purpose it is true, presumed to be that of 
her husband. In section 6, chapter 25, of the Compiled 
Statutes it is provided that a divorce “may be decreed by 
the district court of the county where the parties, or one 
of them, resides,” thus expressly recognizing the possibility 
in divorce cases of either party residing in a county dif- 
ferent from that in which the other resides. This language 
overcomes the mere presumption that the wife’s residence 
must be that of her husband. It was therefore possible 
for Mrs. McConnell to have become a resident of Jolinson 
county, even though her husband at the time resided in 
Lincoln county. Whether she did become such resident 
was a question of fact for determination by the district 
court. Its finding was in her favor, and as there was evi- 
dence to sustain it, we are bound to assume that at the time 
this action was brought Mrs. McConnell was residing in 
Johnson county, as alleged, and that therefore the district 
court had jurisdiction to render the decree prayed and 
granted. 

2. The defendant, however, insists that by reason of the 
cohabitation of plaintiff and defendant in Lincoln county, 
superinduced by the promises of the defendant of a com- 
plete cessation of cruelties, and the substitution therefor of 
uniformly kind treatment toward his wife, there was a 
complete condonation of past cruel and unkind treatment. 
As has already been observed, this promise was simply to 
do what, from the marriage relation, is implied as the 
duty of the husband to his wife. The argument of ap- 
pellant seems to be founded upon the assumption that the 
consideration to uphold the promise of the husband as a 
contract must have been a promise on the part of the wife, 
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in this case, to accompany him to Lincoln county and 
there live with him as his wife. If we are right in assum- 
ing that the duty of the husband was to observe the very 
commendable course of conduct which he promised to fol- 
low towards his wife, an agreement merely to perform that 
duty would not, in law, constitute a sufficient consideration 
to sustain a contract solely dependent thereon. It would 
too much resemble the promise of the maker of an overdue 
note to pay the amount thereof as constituting a sufficient 
consideration for an additional extension of the time of 
payment. In the case under consideration, however, 
there was proved no express promise of condonation of 
former cruelty. Whatever condonation there may have 
been must be implied solely from the cohabitation of Mrs. 
McConnell with her husband. It is true that under some 
decisions condonation of cruel tréatment may be inferred 
from the conduct of the wife, but this inference is controlled 
or modified by the situation of the parties and the circum- 
stances of each particular case. It isheld in all cases, how- 
ever, that the evidence to establish a condonation must be 
clear and convincing. In the case at bar the evidence 
shows that the wife was in ill health and under medical 
treatment; that she was not at all strong, physically, and 
that owing to nervous prostration it was with great diffi- 
culty that she attended to her household duties. It. was 
under such circumstances that she was abused in coarse 
language, roughly shaken, and even choked and struck by 
her husband. The welfare of her son, a mere infant, may 
have strongly impressed the neeessity of forbearance on 
this mother’s part, and of one in her nervous, feeble condi- 
tion it is too much to require the vigorous energy which 
the abandonment of her husband necessarily would imply. 
The rule which would in al) cases infer the forgiveness of 
physical violence from the mere fact that the wife chose 
rather to bear the ills she had than fly to those she knew 
not of, too much resembles that obsolete relic of barbarism 
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which recognizes the right of the husband, by corporal 
punishment, gently to correct his wife. We find the exist- 
ence of no such facts as would justify a finding or infer- 
ence of the appellee’s condonation of the appellant’s mis- 
conduct. The judgment of the district court is 


AFFIRMED. 


THE other commissioners concur. 


CarL Kriese, v. Marrin Eppy Et au. 
FILED May 16,1893. No. 4595. 


1. Exemptions: VALIDITY OF CLAIM: INTENTION: A JUDGMENT 
DEBTOR’S RIGHT to exemption under sections 522 and 523 of 
the Code of Civil Procedure is in no way dependent upon the 
mere intent with which the exemption is claimed, provided that 
in making bis claim for exemption the execution debtor com- 
plies strictly with the statute conferring his right thereto. 


2. ; CLAIM: AN AFFIDAVIT filed as required by section 522 
of the Code of Civil Procedure, which states that the affiant has 
certain enumerated property of the value therein detailed, 
which value in the aggregate is less than $500, and that the 
affiant has no other property, sufficiently complies with the re- 
quirements as to enumeration and value of said execution 
debtor’s property to entitle him to the benefit of the said sec- 
tion of the statute. 


3. Execution: CLAIM oF EXEMPTION: INVENTORY: SALE OF 
EXEMPT PROPERTY: LIABILITY OF OFFICER Where a suffi- 
cient inventory has been filed to entitle an execution debtor to 
the exemptions provided in sections 522 and 523 of the Code of 
Civil Procedure, it is the duty of the officer to proceed further 
only as provided in said sections, and if, notwithstanding the 
due filing of the inventory, the officer holding an execution, 
without compliance with the statute in such cases made and 
provided, sells the property held by him under his execution, 
he is liable on his bond for the value of the property so sold, at 
‘least to the limit of $500. 
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Error from the district court of Douglas county. Tried 
below before CLaRKson, J. 


Charles W. Haller, for plaintiff in error. 
Charles B. Keller, contra. 


Ryay, C. 


This action was brought by Carl Kriesel against Martin 
Eddy, a constable, and said constable’s bondsmen, to re- 
cover the value of certain goods taken under an execution 
by said constable, which goods, notwithstanding said Krie- 
sel had in the meantime filed an affidavit claiming his ex- 
emptions, the said constable sold for the satisfaction of the 
execution in his hands. The answer admitted that Eddy, 
at the time of the occurrence of the transaction complained 
of, was a constable, and that the sureties on his bond were 
as alleged in said petition. Defendant also admitted that 
the goods were levied on and sold under the execution in 
the hands of said constable. Each other allegation in the 
petition was denied. The jury returned a verdict for the 
defendant as directed by the court. There was introduced 
upon the trial a certified copy of the affidavit for exemp- 
tion, which was in the following language, omitting the 
title of the case and the name of the court in which it was 


filed: 
“AFFIDAVIT FOR EXEMPTION. 


Dovueras County. 

“ Carl Kriesel states on oath that he is one of the de- 
fendants in the above entitled action; that the said Krie- 
sel is the head of a family, for that he, the said Kriesel, 
has dependent upon him for support, and the said Kriesel 
does support, his two minor daughters, Elizabeth Kriesel, 
aged eleven years, and Margareta Kriesel, aged eight 
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years; also his, said Kriesel’s, aged mother, Said Kriesel 
owns, besides the.tools and instruments kept by him, the 
said Kriesel, for the purpose of carrying on his trade of 
shoemaker (said tools and instruments are to be found at 
1503 Howard street, Omaha, Nebraska, and are not worth 
more than $15), and besides his, said Kriesel’s, necessary 
clothing, worth only $75, and to-be found at said No. 1503 
Howard street, and on said Kriesel’s back, nothing besides 
the goods which have been seized in this action, which are 
described as follows: Four (4) dozen pairs men’s slippers, 
seven (7) dozen pairs men’s shoes, and one (1) dozen pairs 
boys’ shoes; the said shoes are not worth more than $203. 
None of the said property above name! is due or owing 
for clerks’, laborers’, or mechanics’ wages, or for money due 
and owing from said Kriesel as attorney at law for money 
or other valuable considerations received by said Kriesel 
for any person or persons. Said Kriesel hereby claims all 
of said property as exempt.” 

This was subscribed and sworn to by said Carl Kriesel. 
There was other evidence submitted to the jury to establish 
the claim made that Kriesel was a citizen of Germany; 
was not in fact the head of a family; that he had been di- 
vorced; that he had corresponded very little with his rela- 
tives in Germany, etc. This was met with other evidence 
of an opposite tendency. The presiding judge, however, 
seems to have acted upon the theory that the sufficiency of 
the affidavit filed by Kriesel determined the rights of the 
parties. He therefore simply instructed the jury to find 
for the defendant, which was accordingly done. 

In argument, the defendants in error insist that the evi- 
dence showed that Kriesel had agreed with Hermerdinger 
& Co. that the avails of his exemptions would be paid to 
said firm, and that therefore the claim of exemption was 
simply an attempt on Kriesel’s part to. take the goods 
levied upon by one of ‘his creditors and give them to an- 
other. It has been held by this court, in Gillespie v. Brown, 

, 8 > bi 
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16 Neb., 457, that the right to sell property exempt 
from execution is a personal privilege and that such prop- 
erty as the Jaw exempts from execution sale can be mort- 
gaged, and that the right of such mortgagee would prevail 
over that of a judgment creditor whose execution, after the 
making of the mortgage, had been levied upon the said 
mortgaged property. It results, therefore, that the agree- 
ment of Kriesel to convey the exempt property, as soon as 
he obtained dominion over it, to Hermerdinger & Co, 
would not, even if proved, defeat or qualify his right to 
such exemption as the statute gave him. 

The only other question discussed by defendants in error 
is the sufficiency of the affidavit filed to entitle Kriesel to 
the statutory exemption to an amount in value of $500 of 
the property levied upon. The criticism on this score is 
thus stated: “This affidavit does not state that he isa citi- 
zen or resident of the state of Nebraska; does not state 
that he owns neither lands, town lots, nor houses subject 
to exemption under the laws of this state.” Let us see 
how correct this is, as a matter of fact, tested by the affi- 
davit itself. Its language is as follows: “Said Kriesel 
owns, besides the tools and instruments kept and used by 
him, said Kriesel, for the purpose of carrying on his trade 
of shoemaker (said tools and instruments are to be found 
at No. 1503 Howard street, Omaha, Nebraska, and are 
not worth more than $15), and besides his, said Kriesel’s, 
necessary clothing, worth only $75, to be found at said No. 
1503 Howard street, and on said Kriesel’s back, nothing: 
besides the goods which have been seized in this action,. 
which are described as follows, to-wit: Four (4) dozen 
pairs men’s slippers, seven (7) dozen pairs men’s shoes, and 
one (1) dozen pairs boys’ shoes; the said shoes are all not 
worth more than $203.”’ In this excerpt the affiant states 
that besides his clothing and tools of the aggregate value 
of $90, the affiant owns nothing but certain shoes and slip- 
pers of the value of $203. If the affidavit under the stat- 
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ute should have shown that the affiant owned neither lands, 
town lots, nor houses, which we do not now determine, 
such requirement was fully met by the above language. 
This statute, providing for exemptions under consideration, 
does not require the affiant to state whether or not he is a 
resident or citizen of the state of Nebraska. The evidence 
adduced on the trial of this case shows that without ques- 
tion Kriesel was a resident of Omaha, even if that was 
necessary. Such statement in the affidavit for exemption 
is nowhere required. The affidavit, which contained the 
inventory, was amply sufficient to meet all the require- 
ments of the statutes, and entitle Kriesel to the exemptions 
contemplated by sections 522 and 523 of the Code of Civil 
Procedure. Upon the filing of such an affidavit contain- 
ing an inventory of all the property owned by Kriesel, the 
Jaw devolved upon the constable holding the execution but 
one course of action, and that consisted in his calling three 
disinterested freeholders of Douglas county to appraise said 
property levied upon at its cash value, after which the exe- 
cution debtor was entitled to make selection from the prop- 
erty appraised as provided by statute. In this case, the 
constable ignored the affidavit containing the inventory, 
and sold all the property which he held under his execution. 
This rendered him liable for the fair value of said prop- 
erty, at least to the amount of $500, and.there was no is- 
sue in the district court properly triable except such value. 
Officers holding executions should act under the statutes 
as well to protect the judgment debtor in the enjoyment of 
the exemption provided by statute, as to collect the judg- 
ment upon which the execution issued. Such officers may 
by arbitrarily overriding the statute, prevent the beneficent 
operation of the exemption law in favor of the debtor. 
This is but one species of oppression in office, for which, 
such officers as are guilty will be held to strict account- 
ability, if their victims are able to apply to the courts for 
redress, The district court acted upon an erroneous pre- 
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sumption as to the affidavit for exemption, and its judg- 
ment is 


REVERSED. 


THE other commissioners concur.: 


Omana Coat, Coxe & Lime Company v. Patrick 
H. Fay ET AL. 


Finzp May 16, 1893. No. 4756. 


1. Appeal from County Court: OrpER FoR TRANSCRIPT: 

: NEGLECT OF CouNTY JUDGE. A defeated party to an action 
in the county court, who promptly orders a transcript of the 
proceedings to be prepared for the purpose of appealing the case, 
will not be denied the right of appeal because the county judge 
fails to prepare the transcript within thirty days after the ren- 
dition of judgment. 


2. 


: DELAY IN FILING TRANSCRIPT: OBJECTION: WAIVER. 
Where a transcript for the purpose of appealing a case to the 
district court is filed after the statutory period has elapsed, the 
appellee by filing pleadings and contesting the case on its merits 
waives his right to object to the delay, even though this action 
be taken after the overruling of a motion by him made challeng- 
ing the validity of the appeal. 


3. Sale of Commodity: “IMPLIED WARRANTY. Where one con- 
tracts to supply acommodity in which he deals, to be applied to 
a particular purpose of which he is aware, under such circum- 
stances that the buyer necessarily trusts to the judgment of the 
vendor, there is an implied warranty that the commodity shall 
be reasonably fit for the purpose to which it is to be applied. 


4, : BREACH OF CONTRACT: MEASURE OF DAMAGES: 
INSTRUCTIONS. Where the law provides a definite measure of 
damages the court should instruct the jury specifically how the 
damages should be assessed, and an instruction stating a general 
principle in the admeasurement of damages, broader than is ap- 
plicable to the particular case presented, and not qualified by 
other instructions, is erroneous. 
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5. : : : CONSEQUENTIAL DAMAGES: PLEADING: 
InsTRuUCTIONS. Where only consequential damages are claimed 
they must be specially pleaded,and in such cases the jury should 
be confined by the instructions in assessing the amount of recovery 
to the consideration of such damages as are 80 pleaded. 


: BREACH OF WARRANTY: CONSEQUENTIAL DAMAGES 
from breach of warranty in the sale of chattels cannot be re- 
covered where the vendee, by exercising ordinary prudence and 
judgment, could have avoided the consequences complained of. 


6. 


: CONSEQUENTIAL DAMAGES: RECOVERY. Asold 
lime to B for the purpose of plastering a building, the circum- 
stances justifying a finding that A impliedly warranted the lime 
to be reasonably fit for the purpose intended. ‘The lime was 
used by B in plastering the building. The work proved defect- 
ive, and the evidence sustained a finding that the defect was in 
the quality of the lime. B thereupon papered the side walls 
and replastered tbe ceilings with anotber material. He then 
brought suit against A to recover the cost of such papering and 
replastering. Held, That in such case this expense could not bé 
recovered unless it was shown: First, that the defect in the 
lime could not, by a person accustomed to use such materials,. 
have been discovered hefore it was used in making plaster and 
applied to the walls, and, secoudly, that the mode of remedying 
the defect was reasonable and did not exceed in-cost that of re- 
plastering with the same kind of material of good quality. 


: IMPLIED WARRANTY: WHEN BEOKEN. In the sale of a 
special kind of a known general material for a particular pur- 
pose, the circumstances implying a warranty that the material 
is reasonably fit for the purpose intended, if the special ma- 
terial sold requires # different manner of use or treatment in ap- 

’ plying it to the purpose intended than that required in the use 
or treatment of the same general material of other kinds,.and . 
this different requirement is known to the vendor and not to the 
vendee, the warranty is broken if the vendee uses and treats the 
material as similar material is customarily treated, and if so 
used it does not prove reasonably fit for the purpose. : 


8. 


9. H : : InstRuctTIons. An instruction is errone- 
ous which states the foregoing rnle but omits the requirement 

- of a warranty in the sale, the fact of such warranty being in is- 
sue, and leaves the jury to infer that there may in such case be 
a recovery in the absence of a warranty. ; 


——: BreacH oF WARRANTY: TRIAL: EVIDENCE: REVIEW. 
The irial court may, iu its discretion, require that offers of evi- 


10. 
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dence objected to be made in such a manner as not to reach the 
ears of the jury, and should adopt this course where the offer to be 
made threatens to prejudice the party objecting if heard by the 
jury. A verdict will not, however, be disturbed because of the 
refusal of the trial court to so order, unless it is apparent from 
the record that there was an abuse of discretion. ~ 


Error from the district court of Douglas county. Tried 
below before Fercuson, J. 


Howard B. Smith and Clinton N. Powell, for plaintiff 
in error. 


Brome, Andrews & Sheean, contra. 


Irving, C. 


The defendants in error sued the plaintiff in error in 
the county court of Douglas county, asking judgment on 
account of an alleged breach of warranty in the sale of 
lime by plaintiff in error to defendants in error. Judg- 
ment was rendered December 30, 1889, in favor of defend- 
ants in error: An appeal bond was filed and approved 
within the time limited by law, but no transcript was filed 
by plaintiff in error until February 3, 1890. Upon the 
filing of that transcript the defendants in error moved for 
judgment in the district court. The motion does not ap- 
pear in the transcript, but from the statements of counsel, 
and the orders made, it appears to have been a motion 
made under section 1011 of the Code. This motion was 
heard upon affidavits which are incorporated in a bill of 
exceptions, and on March 8, 1890, the motion was by the 
district court overruled. Thereupon the defendants in 
error filed their petition in the district court. Issues were 
jeined and the case tried on its merits, resulting in a ver- 
dict for defendants in error in the sum of $756.96. The 
plaintiff in error seeks in this proceeding to reverse that 
judgment. 

The greater part of the argument on behalf of defend- 
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ants in error is devoted to questions arising out of the state 
of facts above set forth. While no proceedings in error 
were instituted by the defendants in error here, the plaint- 
iffs below, for the purpose of reviewing the action of the 
district court in refusing to enter judgment in their favor 
on account of the delay in filing the transcript in the dis- 
trict court, they contend that that action of the district 
court was erroneous, and that inasmuch as it presented a 
question of jurisdiction the plaintiff in error cannot com- 
plain of the final judgment against it, because upon the 
face of the record the defendants in error were entitled to 
have entered in the district court a larger judgment. 

The question thus raised we do not deem it necessary to 
consider, and this for two reasons. In the first place we 
cannot say that the court erred in overruling the motion 
for judgment. Whilethe affidavits used upon the hearing of 
the motion were conflicting, the preponderance of the evi- 
dence contained therein was to the effect that the attorney 
for plaintiff in error, immediately upon the rendition of 
judgment in the county court, ordered a transcript of the 
proceedings for the purpose of appeal to be prepared for 
his use; that the clerk having charge of that business over- 
looked this request and neglected to prepare the transcript 
until February 3; that on January 28 the attorney. re- 
ferred to was taken ill and was confined to his house until 
after the expiration of the time limited by law for perfect- 
ing hisappeal. While we do not decide that the illness of 
a party or his attorney is sufficient excuse for failing to 
perfect an appeal within the time limited by law, the case, 
of Cheney v. Buckmaster, 29 Neb., 420, is authority for 
holding that where a transcript was ordered promptly a 
party intending to appeal is justified in relying upon the 
presumption that it will be prepared within a proper 
period, and that he cannot be deprived of his appeal by the 
failure of the county judge to so prepare it. The plaintiff 
in error ordered the transcript immediately upon the ren- 
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dition of judgment, and he was not required by law to 
procure it and file it in the district court within any shorter 
time than thirty days after the rendition of judgment. 
The transcript was not prepared within this time, and even 
had the attorney not been ill, had he gone to the county 
judge to request the transcript upon the thirtieth day it 
would not have been ready. We think, therefore, that the 
district judge was justified by the evidence in overruling 
the motion for judgment. 

_The second reason why the defendants in error cannot 
now complain, of the delay is found in the fact that they 
did not rest upon their motion but proceeded to file plead- 
ings, and to try the case upon its merits. In so doing they 
waived their rights, to object to the delay. (Goodrich +. 
City of Omaha, 11 Neb., 204; Steven v. Nebraska & Iowa, 
Ins. Co., 29 Id., 187.) It is true that in the cases just cited 
a general appearance had beeu entered before any action was 
asked seeking to dismiss the appellate proceedings; but 
these cases establish the general proposition that the dis- 
trict courts have jurisdiction of the subject-matter of such 
appeals, and that,a failure to perfect the appeal within the 
time merely goes to the jurisdiction of the court over the 
persons of the appellees. Upon this general principle it is 
clear that a defect in the proceedings requisite to give ju- 
risdiction is cured by a subsequent general appearance. Jn 
Bazzo v. Wallace, 16 Neb., 290, a motion was filed in this 
court to dismiss an appeal, and it was held that a stipula- 
tion filed subsequently constituted a general appearance and 
a waiver of rights under the motion. 

It.is clear from the foregoing considerations that the de-. 
fendants in error cannot, upon the grounds urged by them, 
preclude the court from examining the questions raised 
upon the trial of the case and presented in the petition in 
error. 

In order to properly present the views of the court upon 
the merits of the case a more specific statement of the facts 
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will be of assistance. The defendants in error were en- 
gaged as- partners, under the name of Fay & Byrne, .in 
the business of plastering buildings. The plaintiff in error 
was a dealer in coal, lime, and other materials. About 
the Ist of July, 1889, Fay & Byrne contracted with the 
plaintiff in error for the purchase of lime to be used in 
plastering a building known as the Merchants’ Hotel, mak- 
ing known to the plaintiff in error the purpose for which 
they desired the lime. The first of this lime was delivered 
July 5, and the plaintiff in error continued to deliver it at 
intervals, and Fay & Byrne used it in making mortar 
with which they placed the “brown coat” on, three floors 
of thehotel. After this brown coat had been applied, and 
as Fay & Byrne were proceeding to apply the finishing 
coat, the plastering already applied began to drop from the 
walls and ceiling. Fay & Byrne finally covered the side 
walls of these three stories with paper in order to prevent 
the falling of the plaster, and replastered the ceiling with 
a material known as adamant.’ They then brought suit 
against the plaintiff in error alleging a warranty in the sale 
of the plaster to the effect that it was of first-class and best 
quality, and fit and proper for use in plastering hotels. 
In a second count of the petition they alleged the war- 
ranty to be that it was reasonably fit and proper for the 
purpose aforesaid. They further alleged that the lime 
was not of the quality warranted, and that by reason thereof 
the plaster upon the building was not good, and that they 
were compelled to replaster the ceilings and_ paper the walls 
as before stated.. They pray damages for the cost of this 
work. ; aera 

The answer admits the sale of the lime and denies the 
other allegations of the petition. It further pleads a set- 
off which was admitted in the reply and need not be fur- 
ther noticed. 

It is urged that there is no evidence at all to show a 
warranty in the sale of the lime, The evidence offered by 
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Fay & Byrne lacks much of being conclusive upon this 
point, but we think there is sufficient to sustain the ver- 
dict. Fay testifies that he made the contract for the lime; 
that Mr. Hill, an officer of the company, asked him (Fay) 
if his firm was going to do the plastering on the Mer- 
chants’ Hotel, and being informed that they were, Hill said 
they had lime that was far superior to anything on the 
market, and spoke of its good qualities. Fay said he was 
timid about experimenting on any new lime, and Hill said 
that it would be no experiment; that the lime was guaran- 
teed to every man they sold it to, and if plaintiffs bought 
it they would guarantee it to them; that he had not at that 
time used any of this lime; that after this conversation 
with Hill he consulted his partner, and some time later 
told the officers of the company that if they would guar- 
antee the lime plaintiffs would take it, and they said “all 
right.” It appeared on cross-examination that before work 
began on the Merchants’ Hotel, Fay & Byrne had used 
some of the lime in question upon another building, and 
plaintiff in error contends that the conversation narrated 
by Fay_referred to this purchase, and not to the lime pur- 
chased for the hotel. Fay explains that he had the first 
conversation with Hill before buying the lime for the other 
house but did not complete the purchase until the other 
house was finished. 

Mr. Byrne testifies that he talked with Hill before the 
purchase, and Hill said the lime would do better work than 
any in the market, and that he would guarantee it to do as 
he said. It also appears in evidence that a portion, at 
least, of the lime used in the hotel was not shipped to 
Omaha until after the contract was made, and as to this 
portion, at least, Fay & Byrne had no opportunities for in- 
spection. a 

Whether this testimony is sufficient to establish an ex- 
press warranty we need not determine. Where there is no 
opportunity to inspect the commodity, the rule of caveat 
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emptor does not apply. When one contracts to supply an 
article in which he deals, to be applied to a particular pur- 
pose so that the buyer necessarily trusts to the judgment 
or skill of the vendor, there is an implied warranty that 
it shall be reasonably fit for the purpose to which it is to 
be applied, and the better doctrine is that this rule applies 
to dealers as well as to manufacturers, and not to manufact- 
urers alone, as the plaintiff in error contends. There is 
certainly sufficient testimony to warrant the jury in find- 
ing that Fay & Byrne justifiably relied upon the coal com- 
pany to furnish lime suitable for the purpose to which they 
intended to apply it. The second count of the petition 
seems to have been framed very carefully in order to ap- 
ply to this view of the case. There were no exceptions 
taken to the instructions given by the court upon the ques- 
tion of warranty, and the finding of the jury upon the ev- 
idence and these instructions cannot be disturbed. 

It is also contended that, conceding the existence of a 
warranty, as claimed, there is no evidence that the lime 
failed to comply therewith. Without reviewing the evi- 
dence, which is very voluminous upon this subject, we will 
say that we deem it sufficient to sustain the verdict, al- 
though the writer, were he called upon to find the facts in 
the first instance, would very likely have found them for 
the plaintiff in error. — 

The court of its own motion instructed the jury as fol- 
lows: 
“Tf you find for the plaintiffs you will assess such dam- 
ages as the evi'ence convinces you is just, deducting there- 
from the amount of $298.87, admitted to be due defendant, 
with interest at seven per cent per annum from February 

6, 1890, up to the 9th day of February, 1891.” 

At the request of the defendants in error the following 
instruction was given: 

“When two parties have made a contract which one of 
them has broken, the damages which the other party ought 
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to receive in respect to such a breach of contract should 
be either such as may fairly and reasonably be considered 
as arising naturally—that is, according to the usual course 
of things—from such breach of contract itself, or such as 
may reasonably be supposed to have been in the contem- 
plation of both parties at the time they made the contract, 
as the probable result of the breach of it. And if you find 
from the evidence in this case that defendant knew the 
purpose for which the lime sold plaintiffs was to be used, 
and warranted the same to be good lime, suitable for the 
purpose for which they knew it was to be used, and you 
further find from the evidence that the lime in question 
was not good lime, and was not suitable for the purpose 
for which defendant knew it was to be used, then your 
verdict will be for plaintiffs, and you will determine from 
the evidence what damages plaintiffs have sustained, and 
allow plaintiffs by your verdict such sum as the evidence 
shows the damages they have sustained amount to, bearing 
in mind that plaintiffs are entitled to recover in that event 
only such damages as may reasonably be supposed to have 
been contemplated by plaintiffs and defendant at the time 
the lime in question was sold.” 

Both of these instructions were excepted to by plaintiff 
in error, and they are the only instructions given on the 
measure of damages. 

In giving the instruction last saat the court stated the 
rule in Hadley v. Baxendale, 9 Ex. Rep. [Eug.], 341. 
' This has been approved in Sycamore Co. v. Sturm, 13 Neb., 
210, and is undoubtedly correct as a statement of a piel 
proposition of law. But we do not think it should have 
been given in this case without further instructions confin- 
ing the jury to such damages as under the pleadings and 
evidence would come within the rule. The damages claimed 
were consequential in their nature, and only such damages of 
that character could be recovered as were expressly pleaded ; 
that ‘is, the cost of replastering the ceiling and repapering 
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the walls, In cases of this character the rule of avoidable 
consequences applies. The defendants in error could not re- 
cover these items of expense if the defects in the lime might, 
by persons accustomed to the use of such articles, have been 
discovered before the lime was made into mortar and 
placed upon the walls. If Fay & Byrne did discover or 
should have discovered the defect before plastering the 
walls, they should not have proceeded to use the lime, and 
they could not hold the plaintiff in error liable for damages 
consequent upon the use of the lime after such discovery. 
This rule certainly applies in the case of articles readily 
purchasable in the market, where the vendee is not by force 
of circumstances compelled to proceed with the imperfect 
article delivered. 

Furthermore, in cases of this character, where consequen- 
tial damages are recoverable, the ordinary measure of those 
damages would be the cost of replacing the defective work 
with other material of the character and quality which 
should have been furnished in the first instance—in this 
case the cost of replastering the walls and ceiling with 
plaster. Another method was here pursued. The side 
walls were papered, and it is fairly inferable from the evi- 
dence that the cost of papering was less than that of re- 
plastering; but the ceilings were replastered with adamant, 
which is shown by the evidence td be more expensive than 
plaster. The cost of repairing the damage in this way 
would be a fair measure of damages, provided the method 
pursued was a reasonable method, arid did not exceed in 
cost that of replacing the defective work with proper mate- 
rial of like character. These are matters of law which 
should have been stated to the jury in order that they 
might ascertain from the evidence whether or not the cir- 
cumstances existed which would justify the allowance of 
such damages, and also to give them a definite rule for as- 
certaining the amount. The instruction given by the; 
court of its own motion was so general that it gave the! 
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jury no rule of damages whatever ; that given at the re- 
quest of the defendants in error did not restrict the jury 
to the damages pleaded, and did not state with sufficient 
certainty the rule for assessing the amount thereof or the 
conditions of recovery. 

The errors above referred to require that the case should 
be reversed, but as a new trial will be necessary it will be 
proper to consider some of the other questions presented, 
which will probably recur upon a further hearing. 

At the request of defendants in error the following in- 
struction was given: 

“You are instructed that plaintiffs were bound only to 
use the lime in question in the ordinary and usual manner, 
and the fact, if it be a fact, that the lime in question, in 
order to be properly prepared for plastering, required a 
different process, with respect to the slacking and mixing 
thereof, from the process and method ordinarily and usu- 
ally used in slacking and mixing lime for such purpose, 
and you further find from the evidence that plaintiffs did 
not know of the peculiar quality of such lime, and could 
not be reasonably supposed to have possessed such knowl- 
edge, and you further find from the evidence that defendant 
did not communicate to plaintiffs the fact that the lime in 
question was of a peculiar quality, other and different from 
ordinary lime, and that its successful use for the purpose 
of plastering required that it be slacked and mixed in a 
manner other and different from the method usually em- 
ployed with ordinary lime, and you further find from the 
evidence that plaintiffs did slack and mix the lime in ques- 
tion in the usual and ordinary manner, and exercised or- 
dinary care and skill in and about the slacking and mixing 
thereof, then and in that event plaintiffs would be entitled 
to recover in this actiou, even though you should believe 
from the evidence that the lime in question was good lime, 
if you further find that plaintiffs sustained damage by 
reason of the use of such lime in the usual and ordinary 
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manner for the purpose for which it was purchased. Pro- 
viding you find from the evidence that the defendant knew 
at the time of sale that the lime required a different process 
in respect to the slacking and mixing thereof.” 

It is urged that there was no evidence to which this in- 
struction was applicable. We find, however, in the record 
evidence tending to show that the lime sold required a great 
deal of water in the process of slacking, aud that when 
slacked with the amount of water customary with other 
‘limes, it became very hot and burned, and that lime used 
after being so burned impairs the quality of the plaster. 
We think this evidence justified an instruction of this gen- 
eral character, and that the instruction correctly states the 
law, except that by omitting all reference to the warranty 
it might leave the jury to infer that under the state of facts 
disclosed there might be a recovery in the absence of any 
warranty expressed or implied. ° 

The plaintiff iu error requested the following instruction : 

“You are instructed that if you find from the evidence 
that any lime which slacks well will make good plaster, if 
properly mixed with other good materials in right propor- 
tion, and if you further find that the lime in question 
slacked well, you must find for the defendant.” 

This instruction was properly refused. So far asit was. - 
a statement of law, it was equivalent to telling the jury that 
if the lime, when properly used, was fit for the purposes in- 
tended there could be no recovery; this had already been 
covered in the court’s instructions. So far as the instruc- 
tion refers to specific facts, it relates purely to an inference 
of fact and not of law. 

Objection is also made to the court’s permitting counsel 
for defendants in error to make proffers of evidence in the 
hearing of the jury. By a long line of decisions it is es- 
tablished that the defendants in error, in order to preserve 
for review the rulings of the court in excluding evidence 
by them offered, were compelled to make profert of the 
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evidence. This rule may undoubtedly be used by design- 
ing attorneys, for the purpose of making unfair and preju- 
dicial statements in the hearing of the jury. The trial 
court undoubtedly may, and when such an abuse is threat- 
ened should, require the offer to be reduced to writing, or 
to be made in some manner so as not to reach the jury. 
Whether the occasion demands this must generally be left 
to the discretion of the trial court, and. we do not find in 
‘this record anything to warrant us in determining that the 
learned judge improperly excercised his.discretion in per- 
mitting the offers to be made orally.. 


REVERSED AND REMANDED. 


THE other commissioners concur. 


Srave or NeprasKa v. Jonn E. Hiiy, Ex-TREASURER, 

a ; AND 

Strate or Nesraska v. THomas H. Benton, Ex-Aup- 
ITOR OF PuBiic AccouNTS. 


FILED JUNE 5, 1893. Nos. 6093, 6094. 


1, Impeachment: Ex-Orricers or State. The power of im- 
peachment conferred by the constitution upon the legislature 
extends only to civil officers of the state, and this power cannot 
be exercised after the person has gone out of office. 


2. Private citizens are not amenable to impeachment, 


3. The legislature has no authority to prefer articles of impeach- 
ment ugainst ex-officials. 


IMPEACHMENT PROCEEDINGS before the supreme court 
commenced under the provisions of section 14, article 3, of 
the constitution. Dismissed. 
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P. H, Barry, C. D. Casper, and George R. Colton, man- 
agers. 


George W. Doane, S. B. Pound, W. L. Greene, and G. 
M. Lambertson, for the state. 


J. H. Broady, for defendant Hill. 
R. D. Stearns and John H. Ames, for defendant Benton. 


Norvat, J. 


The above entitled cases present for decision the same 
question, and, for sake of brevity, will be considered and 
disposed of together. 

The legislature, on the 7th day of April, 1893, adopted 
articles of impeachment against the respondent Thomas H. 
Benton, late auditor of public accounts, charging him with 
having committed certain official misdemeanors while he 
was discharging the duties of the office aforesaid. On the 
6th day of April, 1898, articles of impeachment against 
the respondent John E. Hill, ex-state treasurer, for misde- 
meanors in office, alleged to have been committed by him 
during the time he was treasurer of the state, were adopted 
by the legislature. The articles of impeachment against 
each of the respondents were presented to and filed in this 
court on the 10th day of April, 1893. Subsequently a 
plea to the jurisdiction was filed by each respondent, the 
two being substantially alike, which alleges, in effect, that 
this court should not take further cognizance of the said 
articles of impeachment exhibited and presented against 
him, because the respondent, at the time of the adoption of 
the same, and when the first resolution of impeachment 
against him was presented to the house of representatives, 
and at the time of the investigation which led up to said 
impeachment, as well as at all times since, and for a long 
time before the first action in relation to said impeachment 
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was taken and had, was not-an officer of this state, but 
that he then was and ever since has been, and now is, a 
private citizen of the United States and of this state; that 
the office to which he had been elected, and which he had 
filled, expired on the first Thursday after the first Tuesday 
in January, 1893, and that at the general election in 1892 
his successor was duly elected, who qualified, was inaugu- 
rated and installed into the office as the successor of the 
respondent, on the 14th day of January, 1893, and that 
not until long after the date last aforesaid was the investi- 
gation commenced which resulted in said impeachment. 

..The question presented for our investigation is this: 
Should the pleas to the jurisdiction be sustained? The 
proposition stated in a different form is: Has the legisla- 
ture the power to prefer articles of impeachment against a 
person after his term of office has expired, he at the time 
of such impeachment being a private citizen and not an 
officer of the state? The question is now for the first time 
submitted to this court for its consideration and judgment. 

An examination of the provisions of the constitution of 
Nebraska on the subject of impeachment is necessary in 
order to arrive at a correct decision. 

By section 14, article 3, of the constitution the exclu- 
sive power of impeachment is conferred upon the two 
houses of the legislature, when in joint convention. The 
section also declares that “A notice of an impeachment of 
any officer, other than a justice of the supreme court, shall 
be forthwith served upon the chief justice by the secretary 
of the senate, who shall thereupon call a session of the su- 
preme court to meet at the capital within ten days after 

such notice to try the impeachment. A notice of an im- 
peachment of a justice of the supreme court shall be served 
by the secretary of the senate upon the judge of the judi- 
cial district within which the capital is located, and he 
thereupon shall notify all the judges of the district court 
in the. state to meet with him within. thirty days at the 
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capital, to sit as a court to try such impeachment, which 
court shall organize by electing one of its number to pre- 
side. No person shall be convicted without the concur- 
rence of two-thirds of the members of the court of im- 
peachment, but judgment in cases of impeachment shall 
not extend further than removal from office and disquali- 
fication to hold and enjoy any office of honor, profit, or 
trust in this state, but the party impeached, whether con- 
victed or acquitted, shall nevertheless be liable to prosecu- 
tion and punishment according to law. No officer shall 
exercise his official duties after heshall have been impeached 
‘and notified thereof until he shall have been acquitted.” 

Section 5, article 5, provides that “All civil officers of 
this state shall be liable to impeachment for any misde- 
meanor in office.” 

Section 3, article 14, reads as follows: ‘‘ Drunkenness 
shall be cause of impeachment and removal from office.” 

The foregoing sections contain every provision to he 
found in the constitution relating to impeachment. That 
instrument designates the persons who may be impeached, 
nanely, “All civil officers of this state.” It likewise speci- 
fies the grounds for impeachment. The constitution does 
not in express terms say that a private citizen can be im- 
peached, nor does it contain words from which such an 
inference can be drawn. On the other hand, it is plain 
that the legislature has no power to impeach a person who 
‘has never held any public office in this state. It is civil 
officers who are amenable to impeachment. Section 6, 
article 5, so declares. None others were intended to be in- 
cluded by the framers of the constitution. This is clearly 
manifest from the language of the instrument. 

Section 5, article 5, makes any misdemeanor in office an 
impeachable offense, and section 3, article 14, declares that 
‘drunkenness shall be cause for removal from office. These 
are the only grounds for impeachment enumerated in the 
‘constitution. Thus it will be seen that acts committed bya 
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person while in office are alone impeachable. The provis- 
ions of section 14, already quoted, are not only in harmony 
with this construction, but they give strength to it. That 
section specifies the tribunals which shall try impeachments 
and the person upon whom notice of the proceedings shall 
be served. It requires that “notice of an impeachment of 
any officer, other than a justice of the supreme court, shall 
be forthwith served upon the chief justice by the secretary - 
of the senate, who shail thereupon call a session of the su- 
preme court to meet at the capital within ten days after 
such notice to try the impeachment.” It is further pro- 
vided that in case of the impeachment of a justice of the 
supreme court notice thereof must be served upon a judge , 
of the district court of the county in which the capital is 
located, and such impeachment is to be tried before all of 
the judges of the district courts in the state. While the 
constitution makes ample provision for the trial of articles 
’ of impeachment exhibited by the legislature against officers, 
it neither designates the tribunal which shall try impeach- 
ment proceedings against a private citizen, nor does it 
specify the person to whom notice in such a case shall be 
given. No power is conferred by the constitution upon 
this court, nor upon any other tribunal, either in direct 
terms or by implication, to try an impeachment procceding 
against a person who has never held an_.office. In Great 
Britain all subjects of the realm, whether in or out of 
office, are impeachable ; but such rule does not prevail in 
this country. Here none but public officers are subject to 
impeachment. (Story, Constitution, sec. 790; 9 Am. & ~ 
Eng. Ency. Law, 953.) 

Judge Story in his valuable commentaries on the federal 
constitution, after quoting section 4, article 2, of that in- 
strument, which reads, “‘ The president, vice president, and 
‘all civil officers of the United States shall be removed from 
office on impeachment for, and conviction of, treason, brib- 
‘ery or other high crimes and misdemeanors,” says : “ From 
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this clause it appears that the remedy by impeachment is- 
strictly confined to civil officers of the United States, in-- 
cluding the president and vice president. In this respect it. 
differs materially from the law and practice of Great Brit-: 
ain. Inthat kingdom all the king’s subjects, whether peers: 
or commoners, are impeachable in parliament; though it is. 
asserted that the commoners cannot now be impeached for: 
capital offenses, but for misdemeanors only. Such kind 
of misdeeds, however, as peculiarly injure the common- 
wealth by the abuse of high offices of trust are the most 
proper, and have been the most usual grounds for this kind 
of prosecution in parliament. There seems a peculiar pro- 
priety, in a republican government, at least, in confining 
the impeaching power to persons holding office. In sucha 
government all the citizens are equal, and ought to have 
the same security of a trial by a jury for all crimes and of- 
fenses laid to their charge, when not holding any official 
character. To subject them to impeachment would not only: 
be extremely oppressive and expensive, but would endanger 
their lives and liberties by exposing them against their wills 
to persecution for their conduct in exercising their political 
rights and privileges. Dear as the trial by jury justly is 
in-civil cases, its value a3 a protection against the resent: 
ment and violence of rulers and factions in criminal prose- 
cutions makes it inestimable. It is there, and there only,: 
that‘a citizen, in the sympathy, the impartiality, the intelli- 
gence, and incorruptible integrity of his fellows, impan- 
eled to try the accusation, may indulge a well founded: 
confidence to sustain and cheer him. If he should choose 
to accept office, he would voluntarily incur all the addi- 
tional responsibility growing out of it. If impeached for 
his conduct while in office, he could not justly complain, 
since he was placed in that predicament by his own choice; 
and in accepting office he submitted to all the consequences, 
Indeed, the moment it was decided that the judgment upon 
impeachments should be limited to removal and disqualifi- 
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cation from office, it followed, as a natural result, that it 
ought not to reach any but officers of the United States. 
It seems to have been the original object of the friends of 
the national government to confine it to these limits; for in 
the original resolutions proposed to the convention, and in 
all the subsequent proceedings, the power was expressly 
limited to national officers.” 

The foregoing quotation is now generally accepted as a 
correct exposition of the law. We see no escape from the 
conclusion in this state, under the provisions of our con- 
stitution, that the power of impeachment extends exclu- 
sively to public officials. Where there’ has been no official 
guilt, the remedy by impeachment will not lie. 

It is urged by counsel for the managers that ex-officers 
are liable to impeachment for official misdemeanors com- 
mitted while in office; that jurisdiction attaches imme- 
diately upon the commission of an impeachable offense, and 
that the expiration of the official term does not deprive the 
legislature of the power to impeach, or the court to try. 

It cannot be said that there is any provision of the con- 
stitution which expressly confers the authority to impeach 
a person after he is out of office, while section 5, already 
quoted, designates the persons who may be impeached as 
“all civil officers of this state.” This language is unam- 
biguous. It means existing officers; persons in office at 
the time they are impeached. Ex-officials are not civil 
officers within the meaning of the constitution. Jurisdiction 
to impeach attaches at the time the offense is committed 
and continues during the time the offender remains in 
office, but not longer. 

The necessary implication of the provisions in section 
14, article 3, of the constitution, that “judgment in cases 
of impeachment shall not extend further than removal ° 
from office and disqualification to hold and enjoy any office 
of honor, profit, or trust in this state,” is that the offending 
party must be in office at the time the impeachment pro- 
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ceedings are commenced. In case of impeachment, either 
one of two judgments can be pronounced, namely, removal’ 
from office, or removal and disqualification to hold office.: 
It is obvious that there can be no judgment of removal 
where the party was not an officer when impeached. It is 
claimed by counsel for the managers, as we understand. 
their argument, that a judgment of disqualification can be 
entered without a judgment of removal. All will concede 
that disqualification to hold office is a punishment much: 
greater than removal; so that if the construction contended 
for by counsel is the true one, then in case the person im- . 
peached is out of office, he is liable to a more severe pen- 
alty than might have been inflicted upon him had he been 
impeached before he went out of office. We cannot be- 
lieve that the members of the convention who framed the 
constitution so intended. 

Judge Story in discussing the question whether a person 
can be impeached after he has ceased to hold office, at sec- 
tion 803, says: ‘As it is declared in one clause of the con- 
stitution that ‘judgment in cases of impeachment shall not 
extend further than a removal from office and disqualifica- 
tion to hold any office of honor, trust, or profit under the 
United States,’ and in another clause, that the ‘ president, 
vice president, and all civil officers of the United States 
shall be removed from office on impeachment for, and con-' 
viction of, treason, bribery, or other high crimes or misde- 
meanors,’ it would seem to follow that the senate, on the 
conviction, were bound in all cases to enter a judgment of 
removal from office, though it has a discretion as to inflict- 
ing the punishment of disqualification. If, then, there 
must be a judgment of removal from office, it would seem 
to follow that the constitution contemplated that the party 
was still in office at the time of impeachment. If he was 
not, his offense was still liable to be tried and punished in 
the ordinary tribunals of justice. And it might be argued 
with some force that it would be a vain exercise of author- 


88 NEBRASKA REPORTS. [ Vou. 37 
State v. Hill. 


ity to try a delinquent for an impeachable offense when the 
most important object for which the remedy was given was 
no longer necessary or attainable. And although a judg- 
ment of disqualification might still be pronounced, the 
language of the constitution may create some doubt whether 
it can be pronounced without being coupled with a removal 
from office.”’ 

A number of decisions by courts of impeachment, both 
in England and in this country, have been cited by coun- 
sel for the managers to sustain the proposition that a person 
whose term of office has expired and who is no longer in 
office, is subject to impeachment. Two English cases have 
been mentioned, those of Warren Hastings and Lord Mel- 
ville. While it is true that each was impeached long after 
he had ceased to hold the office which he occupied at the 
time of the commission of the offense charged, yet no plea 
to the jurisdiction was or could be raised, for the obvious 
reason that parliament is omnipotent. As all persons in 
England, those in as well as those out of office, are subject 
to impeachment, the cases of Hastings and Melville are 
not in point. 

The next case is that of Wiliam Blount, who was a 
United States senator from Tennessee. He was expelled 
by the senate for official misdemeanor, and was subse- 
quently impeached by the house of representatives for the 
same act. He pleaded that a senator is not a civil officer 
within the meaning of the constitution, and also that he 
was not a senator when the articles of impeachment were 
adopted. His plea was sustained upon the first ground 
alone, and therefore the ruling in that case is not an au- 
thority either way on the question before us. 

Judge Barnard was impeached in the state of New York 
during his second term, for acts committed in his previous 
term of office. His plea that he was not liable to impeach- 
ment for offenses occurring in the first term was overruled. 


Precisely the same question was raised in the impeachment 
“g 
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proceedings against Judge Hubbell, of Wisconsin, and on 
the trial of Governor Butler, of this state, and in each of 
which the ruling was the same as in the Barnard Case. 
There was good reason for overruling the plea to the ju- 
risdiction in the three cases just mentioned, Each re- 
spondent was a civil officer at the time he was impeached, 
and had been such uninterruptedly since the alleged mis- 
demeanors in office were committed. The fact that the of- 
fense occurred in the previous term was immaterial. The 
object of impeachment is to remove a corrupt or unworthy 
officer. If his term has expired and he is no longer in 
office, that object is attained, and the reason for his im- 
peachment no longer exists. But if the offender is still an 
officer, he is amenable to impeachment, although the acts 
charged were committed in his previous term of the same 
office. 

The only other decision to which we have been referred 
is the Belknap Case. The house of representatives im- 
peached William W. Belknap for acts committed while 
secretary of war. On the day the articles of impeachment 
were adopted, but prior to their adoption, Mr. Belknap 
resigned, and his resignation was accepted by the presi- 
dent. Before the trial the respondent interposed a plea to 
the jurisdiction, on the ground that he had ceased to be an 
officer before he was impeached. The question was ably 
argued and the senate of the United States, sitting as a 
court of impeachment, overruled the plea by a vote of 37 
to 29. At the close of the trial Mr. Belknap was acquit- 
ted. The senators who voted against conviction, the rec- 
ord shows, did so upon the express ground that the house 
of representatives had no jurisdiction to impeach him and 
the senafe was without jurisdiction to try him, inasmuch 
as he had ceased to be a civil officer. So instead of the 
Belknap Case being an authority in favor of jurisdiction 
in the case at bar, it should be regarded an adjudication 
against the proposition, 
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The reason jurisdiction should not be entertained in the 
cases against Benton and Hill is much stronger than in the 
Belknap Case. There the respondent resigns his office on 
the very day he was impeached for the sole purpose of es- 
eaping impeachment. In objecting to the jurisdiction, he 
took advantage of his own acts. Here Benton and Hill 
cease to be officers by reason of the expiration of their of- 
ficial term. They did nothing to defeat jurisdiction. 

But independent of authorities or precedents, if we do 
not misconceive the meaning of the constitution, there is no 
room for doubt that ex-officials are not impeachable, since 
civil officers alone are enumerated in that instrument as 
subject to that remedy. The term officer cannot properly 
be applied to a person who is not at the time in the hold- 
ing of an office. When a person ceases to hold an office, 
he immediately becomes a private citizen. 

Reference has been made to certain sections of the Crim- 
inal Code which provide for the punishment of sheriffs 
and other officers for official misconduct, and the question 
is asked whether the offending officer must be punished 
while he is in office or not at 411? We answer, no. » But 
the same rule does not apply to impeachments, for the rea- 
son, stated by another, “the two remedies have totally dis- 
tinct aims, One remedy is given against a crime, and the 
other against a position; one is for the punishment of an 
offender, the other for the purification of the public serv- 
ice; one is meant to reform a criminal, the other is meant 
to reform an office.” Again, the penalty provided in the 
sections alluded to is entirely different from that in cases of 
impeachment. In the former, the sentence may be either 
fine or imprisonment or both, while in the latter the judg- 
ment in case of conviction shall not extend further than 
removal from office and disqualification to hold office. 
Further, the statute fixes the period in which prosecutions 
shall be commenced for violations of the criminal laws of 
the state; therefore, any criminal prosecution can be brought 
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within that time, even though the accused occupied an of- 
ficial station when the offense was committed, but is no: 
longer in office. 

At the argument our attention was called by counsel for: 
the managers to sections 8 aud 9 of chapter 19 of the Com- 
piled Statutes of 1891, which read as follows: 

“Sec, 8. An impeachment of any state officer shall be 
tried, notwithstanding such officer may have resigned his 
office, or his term of office has expired; and if the ac- 
cused person be found guilty, judgment of removal from 
office, or disqualifying such officer from holding or enjoy- 
ing any office of honor, profit, or trust in the state, or both, 
may be rendered as in other cases. 

“Sec. 9. An impeachment against any state officer shall 
be tried and judgment of removal from office, or of dis- 
qualification to hold office, may be rendered, notwithstand- 
ing the offense for which said officer is tried occurred dur- 
ing a term of office immediately preceding.” 

The contention of counsel is that the foregoing provis- 
ions not only grant the power to try, but to prefer charges 
of impeachment against a person who-has held office, after 
the expiration of his term. We are not aware of any rule 
governing the construction of statutes which would justify 
such an interpretation. The sections quoted have refer- 
ence to the trial of an impeachment and the Code defines 
a trial to be “a judicial examination of the issues, whether 
of law or of fact, in an action.” (Code, sec. 279.) The 
trial of a criminal case does not include the returning of an 
indictment by the grand jury or the filing of an information 
by the county attorney. The trial of a civil suit does not 
embrace the filing of a petition and other pleadings or the 
issuance of a summons; so when the statute declares that 
“an impeachment of any state officer shall be tried,” it 
means what it says and nothing else. ‘The. meaning of 
section 8 is that where a state officer has been impeached 
during his term he shall be tried and, if found guilty, judg- 
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ment shall be rendered, even though he may have resigned 
or his term of office has expired after the articles of im- 
peachment were exhibited against him. To hold that it 
confers power upon the legislature to prefer charges after 
the resignation of the officer, or the expiration of his term, 
would be a strained and unnatural construction of the lan- 
guage employed. The statute does not say that a person 
may be impeached after he has resigned, or his term has 
expired, nor does it contain words which can reasonably 
be said to warrant such an interpretation. Section 9 pro- 
vides for the trial of an impeachment of a state officer for 
an offense occurring during his term of office immediately 
preceding. It contemplates that the impeachment proceed- 
ings shall be commenced while the offender is yet in office. 
The respondents being out of office at the time the pro- 
céedings for their impeachment were instituted, the legisla- 
ture had no power to impeach them, and this court has no 
jurisdiction to try them. The proceedings are therefore 


DISMISSED. 


. THE other judges concur. 


SraTe or NesrasKka v. WitriaAM Leese, Ex-AtTTor- 
NEY GENERAL. 


FILED JUNE 5, 1893. No. 6095. 


1. Impeachment. The constitution of this state confers the sole 

power of impeachment upon the senate and house of represen- 

: tatives in joint convention, and the legislature cannot delegate - 
that power to others. 


2. : MANAGERS: AMENDMENT OF ARTICLES. Where the 
legislature has adopted articles ot impeachment, which have been 


filed in this court, no amendment thereof, in any matter of sub-, 
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stance, can be made by the managers appointed by the legisla- 
ture to prosecute the impeachment. The authority to adopt and 
present other or amended articles of impeachment or specifica- 
tions rests alone with the joint convention of the two houses of 
the leyvislature. 


3. 


: JURISDICTION. For want of jurisdiction, the proceedings 
are dismissed. 


IMPEACHMENT PROCEEDINGS before the supreme court 
commenced under the provisions of section 14, article 3, of 
the constitution. Dismissed. 


P. H. Barry, C. D. Casper, and George R. Colton, man- 
agers. 


George W. Doane, S. B. Pound, W. L. Greene, and G. 
M. Lambertson, for the state. 


William Leese and John M. Stewart, for defendant. 


Norvat, Jd. 


The legislature of this state at its last session adopted 
and presented to this court articles of impeachment against 
William Leese, ex-attorney general, charging him with 
misdemeanors in office during the period he was attorney 
general of the state. Within the time fixed by the court’ 
therefor, the respondent answered the articles of impeach- 
ment exhibited aud presented against him and to each and 
every specification therewith, Subsequently the managers 
appointed by the legislature to prosecute the charges asked 
leave to amend, in matter of substance, certain of the 
specifications in said articles of impeachment, to which pro- 
posed amendments the respondent at the time objected. At 
the hearing, the application to file amended specifications 
was denied, and we will now briefly state the reasons for 
the conclusion then reached. 

Section 14, article 3, of the constitution declares that 
“The senate and house of representatives, in joint conven- 
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tion, shall have the sole power of impeachment, but a ma- 
jority of the members elected must concur therein. Upon 
the entertainment of a resolution to impeach by either 
house, the other house shall at once be notified thereof, and 
the two houses shall meet in joint convention forthe purpose 
of acting upon such resolution within three days of such 
notification,” etc. . 

By the foregoing provision the exclusive power of im- 
peachment is conferred upon the legislature. Both houses 
of that body are required to meet in joint convention to 
act upon a resolution to impeach a state officer for any mis- 
demeanor in office, and such a resolution can only be 
adopted or carried by the affirmative vote of at least a ma- 
jority of all the members elected to the legislature. The 
authority thus given carries with it the power of the sen- 
ate and house of representatives, under like restrictions, 
to adopt suitable articles and specifications in support of 
their impeachment, and likewise the authority to adopt and 
present additional or amended articles or specifications 
whenever it is deemed proper or expedient so todo. But 
such power can no more be delegated by the joint conven- 
tion to a committee or managers of impeachment, ap- 
pointed by it, than the legislature can confer authority 

‘upon a committee composed of members of that body to 
enact a law, or to change, alter, or amend one which has 
been duly passed, and in neither case does the right exist. 

Impeachment is in the nature of an indictment by a 
grand jury. The general power which courts have to per- 
mit the amendment of pleadings does not extend to either 
indictments or articles of impeachment. The uniform 
holding of the courts, except where a different rule is fixed 
by statute, is that when an indictment has been filed with 
the court, no amendment of the instrument, in matter of 
substance, can be made by the court, or by the prosecuting 
attorney, against the consent of the accused, without the 
concurrence of the grand jury which returned the indict- 
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ment. (People v. Campbell, 4 Parker’s Crim. Rep. [N. Y.}, 
386; Gregory v. State, 46 Ala., 151; Johnson v. State, Id., 
212; McGuire v. State, 35 Miss., 366; State v. Sexton, 3 
Hawks [N. Car.], 184; State v. McCarty, 2 Pinney [ Wis. ], 
513;. Ex parte Bain, 121 U. 8,1.) We have no hes- 
itancy in holding that the managers have no power or au- 
thority to change in any material matter the specifications 
contained in the articles of impeachment exhibited against 
the respondent. If they could do that, it necessarily fol- 
lows that they could exhibit new articles of impeachment 
. or specifications, preferring charges against the respondent, 
not included in the original accusations made against him, 
and which the sole impeaching body, the joint convention 
of the legislature, might have rejected, had they been sub- 
mitted to it for consideration. To hold that the managers 
of impeachment have the right to do that would be to dis- 
regard both the letter and spirit of the constitution. 

In reaching the conclusion stated above we have care- 
fully considered and given due weight to the last paragraph 
of the articles of impeachment, whicli reserves to the sen- 
ate and house of representatives of the state of Nebraska, 
in joint convention assembled, “the liberty of exhibiting 
at any time hereafter any further articles or other accusa- 
tions or impeachments against the said William Leese, late 
attorney general of the state of Nebraska.” All that can 
be reasonably claimed for this provision is that the joint 
convention of the two houses of the legislature reserved 
the right to adopt other and additional articles of impeach- 
ment against the respondent. But the legislature has not 
preferred other or further accusations against him, nor does 
the clause above mentioned attempt to confer such author- 
ity upon the managers of impeachment. If it had done 
so, as we have already seen, it would be repugnant to the 
letter and spirit of the constitution. 

There is another question disclosed by the record, al- 
though not raised by the respondent, which is decisive of 
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the case, and that is that the legislature had no power to 
prefer the articles of impeachment against the respondent, 
and that this court has no jurisdiction to try the accusations 
made against him. William Leese, when the impeachment 
articles were adopted, was not an officer of the state. He 
had ceased to be attorney general more than two years 
prior to that time, by reason of the expiration of the term 
for which he had been elected. Therefore, for the reasons 
stated in the opinion in the cases of State v. Benton and 
Hill, 37 Neb., 80, filed herewith, the respondent was not 
liable to impeachment for any misdemeanors in office which . 
he may have committed while he was attorney general. 
The proceedings against him are, for that reason, 


DISMISSED. 


THE other judges concur. 


Srare or Nesraska v. Georae H. Hastrines, ATTOR- 
NEY GENERAL, JOHN C. ALLEN, SECRETARY OF 
Strate, anp AuGustine R. Humpurey, Commis- 
SIONER OF Pusiic Lanps AND BUILDINGS. 


FILED JUNE 5, 1893. Nos. 6090, 6091, 6092. 


1. Constitutional Law: Court or IMPEACHMENT. ,By the 
provisions of section 14, article 3, of the constitution of 1875 
the supreme court did not succeed to any of the political func- 
tions of the senate as a court of impeachment under the prior 
constitution. The provision for the trial of impeachments be- 
fore this court was intended to insure a strictly judicial investi- 
gation in such cases according to judicial methods. 


2. Impeachment: MIsDEMEANOR IN OrFice. Where in an im- 
peachment proceeding the act of official delinquency consists 
in the violation of some positive provision of the constitution 
or statute which is denounced asa crime or misdemeanor, or 
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where it is a mere neglect of duty willfully done with a corrupt 
intention, or where the negligence is so gross and the disregard 
of duty so flagrant as to warrant the inference that it was will- 
fal and corrupt, it is a misdemeanor in office within the mean- 
ing of section 5, article 5, of the constitution. 


: NEGLIGENCE OF OFFICERS: ERROR oF JUDG- 
MENT. But where such act results from a mere error of judg- 
ment or omission of duty without the element of fraud, or where 
the alleged negligence is attributable to a misconception of duty 
rather than a willful disregard thereof, it is not impeachable, 
although it may be highly prejudicial to the interests of the 
state. MAXWELL, Cu. J., dissenting. 


: DEGREE oF Proor. Impeachment is, with respect to the 
production of evidence and quantum of proof required to war- 
rant a conviction, essentially a criminal prosecution, hence the 
guilt of the accused must be established beyond a reasonable 
doubt, 


5. Board of Public Lands and Buildings: Nature or Func- 
TIONS: QUASI-JUDICIAL AcTS. The functions of the board of 
public Jands and buildings, in passing upon claims against the 
state, and in the selection of snbordinate officers and agents au- 
thorized by law, are in their nature quasi-judicial. (Brown v. 
Otoe County, 6 Neb., 115.) MAxweELt, Ca. J., dissenting. 


6. Officers: LIABILITY FoR JuDICIAL AcTs. An officer is not liable 
for a judicial act, except where he acts willfully, maliciously, 
or corruptly. This is a rale of great antiquity, and rests upon 
the soundest public policy, and in its application is not limited 
to judges, but extends to all officers and boards charged with 
the decision of questions quasi-judicial in character. 


7. State Officers: Boarp or PuBLic LANDS AND BUILDINGS: 
ERECTION OF CELL House: SELECTION OF SUPERINTENDENT 
or CONSTRUCTION: ERROR OF JUDGMENT: MISDEMEANOR IN 
Orricr. The legislature of 1891 appropriated $40,000 for the 
building of a cell house at the penitentiary by days’ work. The 
board of public lands and buildings having said building in 
charge selected for superintendent of construction one D., known 
to be the agent and manager of M.., the lessee of the prison labor, 
with the understandiug that he would have to contract with M,, 
his principal, in behalf of the state for the necessary labor and 
fix the price to be paid therefor. It does not appear that tha 
labor could have been procured for less than the rate allowed by 
D., to-wit, $1 per day, and is admitted to have been worth mora 
than that amount. Held, That the action of the board in select- 
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ing D. as the representative of the state, while highly censurable 
as upbusiness-like and wanting in that intelligent regard for the 
interest of the public which the state exacts from its officers, 
was, at most, an error of judgment not amounting to a misde- 
meanor in office. MAXWELL, Cu. J., dissenting. 


8. Legislative Appropriation for Erection of State Build- 


ing: STATE OFFICERS: ADVANCES OF MONEY TO DISBURS- 
ING AGENT: IMPEACHMENT. It is not a misdemeanor in office 
to advance money appropriated by the legislature to a disburs- 
ing agent to enable him to procure material and labor for the 
erection of a public building of the state where such advance- 
ment is not prohibited by law, especially where the state is 
protected by a sufficient bond. MAXWELL, CH. J., dissenting. 


9. State Officers: Boarp ur Pusnic LANDS AND BUILDINGS: 


ERECTION oF CELL House: NEGLIGENCE OF SUPERINTENDENT 
OF CONSTRUCTION: ALLOWANCE OF FRAUDULENT BILLS: M1s- 
DEMEANOR IN OFFIcg. Through the negligence, incompetency, 
or fraud of a superintendent of construction, the state was charged 
for building material greatly in excess of the reasonable or mar- 
ket value thereof, and for labor which had not been performed. 
The bills rendered therefor were presented in the usual course: 
of business and allowed by the board of public lands and build- 
ings, acting in good faith aud in the belief that such claims were 
legitimate charges against thestate. Held, That the allowance of 
such claims is not a misdemeanor in office for which the mem- 
bers of the board areimpeachable. MAXWELL, CH. J., dissent- 
ing. 


: IMPEACHMENT: MISUSE OF APPROPRIATION FOR 
CELL House: ADVICE OF ATTORNEY GENERAL. The beard of 
public lands and buildings used $500 of money appropriated for: 
the building of a cell house at the penitentiary to defray the cost 
of visiting prisons in neighboring states, the alleged purpose of 
euch visit being to gain information with respect to the character 
and quality of cells to be selected for said building, also improved. 
systems of ventilation and other methods of bettering the sani- 
tary condition of the prison. It appears that they were advised 
by the attorney general that said money could be lawfully vsed 
for the purpose named. Held, That the test of their liability 
fn this proceeding is not whether such advice was technically 
correct. If they in good faith construed the law as authorizing 
them to apply the money to the object named and actually used 
it for such purpose they cannot be adjudged guilty of a misde- 
meanor in office solely because this court may differently con- 
strue the law. MAXWELL, CH. J., dissenting. 
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11. 


: EVIDENCE examined, and held 
not sufficient to warrant a finding that the respondents are guilty 
of converting any partof the sum last above named to their own 
use. MAXWELL, Cu. J., dissenting. 


12, 


The board of public lands and 
buildings, out of the cell house fund above named, paid the sum 
of $200 to defray the expenses of the warden and chaplain of the 
penitentiary as delegates to the National Prison Congress at Pitts- 
burgh, Pennsylvania. While such expenditure was not within 
the scope of the authority of the board, and the respondents are 
liable to the state for the money so appropriated, they acted in 
good faith and from motives of humanity without the possibility 
of personal gain, and such facts are not sufficient in law to war- 
rant their impeachment. MAXWELL, CH. J., dissenting. 


13. : CONTRACTS: ALLOWANCE OF FRAUDU- 
LENT CLAIMS: FAILURE TO DETECT FRAUD: MISDEMEANOR IN 
Orrics. During the year 1891 and the month of February, 1892, 
extensive frauds were practiced upon the state by contractors for 
coal at the asylum for the insane at Lincoln, although the 
amount of such frauds cannot be determined from the proofs. 
Following the practice which had prevailed for many years the 
board required all vouchers for supplies to be certified by the 
superintendent of the asylum as correct. When so certified 
they were compared with the contracts on file and if found to 
correspond and the extensions correct they were allowed. Dur- 
ing the period mentioned, through the negligence or credulity 
of the superintendent, he was induced to certify to accounts 
largely in excess of the coal actually received and which were 
allowed by the board relying in good faith upon such certif- 
cates. The board at that time were required to disburse over 
$450,000 annually for current expenses and $225,000 for the 
erection of public buildings, which necessitated the examination 
of hundreds of vouchers monthly. Held, That the failure 1o 
detect and prevent the frauds in question is not per se a misde- 
meauor in office. MAXWELL, Cu. J., dissenting. 


14. : EXAMINATION OF CLAIMS AND APPRO- 
PRIATION BY LEGISLATURE: ALLOWANCE BY BOARD. Bills 
for coal amounting to $12,000 on account of the asylum for the 
last quarter of 1890 and the first quarter of 1891 remained un- 
paid, the appropriation for that biennial period having been ex- 
hausted. Said bills were submitted to the legislature of 1891 
and referred to the proper committees for investigation and the 


sum of $12,000 appropriated with which to pay them. Subse- 
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quently they were certified to by the superintendent and allowed 
by the board in the belief that they were proper charges against 
the state. Held, That the action of the legislature is complete 
justification of the act of the board. MaxWweELt, Cu. J., dis- 
senting. 


IMPEACHMENT TRIAL before the supreme court under 
the provisions of section 14, article 3, of the constitution. 
Judgment for defendants. 


P. H. Barry, C.D. Casper, and George R. Colton, man- 
agers. 


George W. Doane, S. B. Pound, W. L. Greene, and G. 
M. Lambertson, for the state. 


George H. Hastings, J. R. Webster, and John L. Webster, 
for defendant Hastings. 


C. A. Atkinson and John L. Webster, for defendant Al- 


len. 


M. L. Hayward, E. J. Murfin, and John L. Webster, for 
defendant Humphrey. 


Post, J. 


This is an impeachment proceeding under the provisions 
of section 14, article 3, of the constitution. The articles 
of impeachment are three in number, containing in all 
twenty-one different specifications. However, before the 
final submission of the case, the first six and the twelfth 
specifications under article three were abandoned by the 
managers representing the legislature and do not call for 
notice in this opinion. The following isa summary of the 
several articles of impeachment and specifications there- 
under : 

Article 1. That respondents as members of the board of 
public lands and buildings did not “faithfully and prop- 


Vou. 37] JANUARY TERM, 1893. 101 


State v. Hastings. 


erly disburse” the sum of $40,000 appropriated to build a 
cell house at the penitentiary by the legislature of 1891. 

Specification 1. That respondents as members of said 
board carelessly, negligently, and willfully appointed 
William H. Dorgan superintendent and agent to buy ma- 
terial and superintend the construction of the cell house, 
knowing that he was the agent of Mosher, the prison con- 
tractor, whereby said Dorgan charged the state $1 per day 
for convict labor on the said cell house, which could have 
been procured for forty cents per day, whereby the state was 
defrauded. 

Specification 2. The respondents as members of said 
board placed in the hands of Dorgan, as agent, large sums 
of money in advance of payments made by him and without 
adequate security and without assurance that the same 
would be expended for the benefit of the state, whereby the. 
state was defrauded. 

Specification 3. That Dorgan purchased stone ania other 
material at rates exorbitant and beyond what the same 
could have been purchased for in open market and that 
he returned false and fraudulent accounts charging these 
excessive prices and for excessive quantities and that the 
respondents as members of the board negligently, willfully, 
and corruptly accepted and audited said accounts, whereby 
the state was defrauded. 

Specification 4. That Dorgan used about $232 of said 
money for labor and material, for the use of Mosher, and 
which did not go into the cell house, and the respondents as 
members of said board negligently, willfully, and corruptly 
accepted vouchers therefor, knowing the same had not been 
used in the cell house, whereby the state was defrauded. 

Specification 5. That Dorgan charged for labor of con- 
victs which had not been performed, and respondents as 
members of the board negligently, willfully, and corruptly 
audited and allowed his accounts, wuereby: the state was de- 


frauded. 
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Specification 6. That in Dorgan’s account were various 
items fraudulently charged and no vouchers therefor, and 
which respondents as members of said board negligently, 
willfully, and corruptly audited, and whereby the state was 
defrauded. 

Specification 7. That Dorgan was entrusted with money 
to expend and disburse according to his own judgment, and 
that after Dorgan was superseded by Hopkins, his successor, 
the board and respondents, as members thereof, willfully, 
carelessly, and negligently failed to require a settlement 
and accounting with him, Dorgan. 

Article 2. That respondents, as members of the board 
of public lands and buildings, unlawfully, willfully, and 
corruptly received and misappropriated to their own use 
moneys of the state which came to them as members of the 
board. 

Specification 1. That respondents as members of said 
board did so receive and misappropriate $500. 

Specification 2. That the respondents as members of 
said board did unlawfully, willfully, and corruptly misap- 
propriate $200 of said money by paying same to Daniel 
Hopkins, who was not entitled to same. 

Article 3. That respondents as members of said board 
had supervision and control over the state institutions and 
were responsible for the disbursements of the funds there- 
for, and negligently, willfully, and corruptly allowed ac- 
counts for coal furnished for the use of the insane asylum 
at Lincoln without proper examination thereof. 

- Specification 7. That the contractor the Whitebreast 
Coal & Lime Company, for the month of October, 1890, 
furnished 346,000 pounds of coal; for November, 1890, 
642,000 pounds;. for December, 1890, 662,000 pounds; 
for January, 1891, 378,700 pounds; for February, 1891, 
497,300 pounds, and for March, 1891, 470,000 pounds, and 
rendered its account to the board for coal delivered for said 
months as follows: For October, 1890, 400,000 pounds ; 
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November, 1890, 1,244,000 pounds; December, 1890, 
1,480,000 pounds; January, 1891, 1,086,000 pounds; 
February, 1891, 1,240,000 pounds; March, 1891, 1,040,- 
000 pounds, and that on April 10, 1891, the board care- 
lessly, negligently, and willfully approved the account after 
deducting 80,000 pounds. 

Specification 8. That the board let a contract to Betts, 
Weaver & Co. to furnish supplies for the quarter commenc- 
ing April 1, 1891, and that said contractors furnished for 
April, May, and June, 1891, 1,262,800 pounds of coal, 
but rendered an account for 2,870,700 pounds, and the 
board carelessly, willfully, and negligently approved said 
account without proper examination and verification. 

Specification 9. That the board let the contract for coal 
to the Whitebreast Coal & Lime Company for the quarter 
commencing July 1, 1891, and that said company furnished 
coal to the asylum as follows: July, 1891, 365,000 pounds; 
August, 1891, 391,000 pounds; September, 1891, 308,000 
pounds; but rendered accouuts for July, 1891, 882,000 
pounds; August, 1891, 983,000 pounds; September, 1891, 
918,000 pounds, and the board carelessly, willfully, and 
negligently approved said accounts. 

Specification 10. That the board let contracts for sup- 
plies to Betts, Weaver & Co. for the quarter commencing 
‘October 1, 1891, and that said contractors furnished coal as 
follows: For October, 1891, 501,500 pounds; November, 
1891, 673,000 pounds; December, 1891, 761,000 pounds; 
but rendered account for October, 1,484,000 pounds; No- 
vember, 1,480,000 pounds; December, 1,495,000 pounds, 
and the board, without examination and verification, care- 
lessly, willfully, and negligently allowed the same. 

Specification 11. That the board let the contract for coal 
to the Whitebreast Coal & Lime Company for the quarter 
commencing January 1,1892, for theasylum. That the said 
company furnished coal as follows: For February, 1892, 
&74,000 pounds, but returned an account for 930,6C0 
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pounds, and that the board allowed said account, will- 
fully, negligently, and carelessly, and without properly 
examining and verifying the same. 

The answers of the respondents are substantially the 
same and may be summarized as follows: In addition to 
the duties of their respective departments, each is a mem- 
ber of numerous boards to which are attached varied and 
important duties. That the board of public lands and 
buildings during the years 1891 and 1892 were charged 
with the construction of ten public buildings, costing in 
the aggregate over $225,000, and the disbursement of ap- 
propriations for current expenses exceeding $800,000, so 
that it was impossible for said board to more than exercise 
a general supervision over the various public interests. 

Specification 1. That in the construction of the cell house 
it was necessary to employ a superintendent; that Dorgan 
was considered a suitable person for that trust and deemed 
to be honest and capable, and his appointment was the re- 
sult of their deliberate judgment, acting in good faith for 
the best interests of the state; that the employment of con- 
vict labor was by them deemed expedient; that the men 
employed were mostly skilled workmen and the rate al- 
lowed for their services, $1 per day, was not excessive. 

Specification 2. It was necessary for the board to advance 
{o the superintendent sums of money to defray current ex~ 
penses as the only way to pay for the work without delay, 
and is the customary way of disbursing money for public 
work; and the same was advanced in good faith upon esti- 
mates made by the said Dorgan and upon the bond given 
by him in the sum of $10,000; and they deny that the 
state has been defrauded on account of said transactions in 
any sum whatever. 

Specification 3. They have no knowledge that Dorgan 
presented any fraudulent or false vouchers, and deny that 
they willfully, negligently, or corruptly audited accounts 
without attempting to verify the correctness thereof; that 


VoL. 37] JANUARY TERM, 1893. 105 
State v. Hastings. 


the settlement of Dorgan’s account was postponed for the 
production of vouchers and awaiting the result of an inves- 
tigation then in progress, by reason of which said accounts 
have not been audited and settled, and deny that the state 
has been defrauded thereby. 

Specification 4. Allege that the $232 expended for fire 
brick and clay was for the setting of a boiler, the property 
of the state, to be used for heating the cell house in ques- 
tion, which was both lawful and expedient, and deny that 
the state has been defrauded. 

Specification 5. Deny that they negligently, willfully, 
corruptly, or otherwise allowed any fraudulent or false 
charge for convict labor, and further say that in all cases 
they required a verification by the warden of the accounts 
for convict labor, aud deny that the state has been de- 
frauded as therein charged. 

Specification 6, A denial of substantially all of the alle- 
gations thereof. 

Specification 7. Allege that the board delayed final settle- 
ment with Dorgan for good and snfficient reasons, as more 
fully set forth in answer to specification 3. 

Article 2. Specification 1. That during the construction 
of the cell house various questions arose with respect to the 
kind of cells to be selected therefor, the different systems of 
ventilation and other questions pertaining to the sanitary 
condition of the prison; that the lessee of the penitentiary 
was by law bound to furnish eighty cells at his own expense, 
and had notified the board of his readiness to construct or 
furnish them according to any plan adopted by the state; 
that being entirely without experience in the construction 
or management of prisons, and desiring to_fully disoharge 
their duty to the state they determined to visit and person- 
ally inspect certain recently constructed and well regulated 
institutions in other states; that they, in company with the 
warden, visited said prisons, some seven in number; also 


the Pauly Jail & Cell Works, of St. Louis, Missouri, 
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using the sum of $500 of the cell house fund for the pur- 
pose of defraying their expenses, in addition to considerable 
of their private funds which were required for that pur- 
pose; and that the action in question was prompted alone 
by a conviction of duty to thus obtain the information nec- 
essary for their guidance in the discharge of the duties of 
the state, 

Specification 2. In the month of October, 1891, the board 
used the further sum of $200 out of the cell house fund to 
defray the expenses of the chaplain and warden of the peni- 
tentiary in attending a session of the National Prison Con- 
gress organized to encourage humanitarian methods of con- 
ducting prisons and the reformation of the criminal classes ; 
that in so applying the money in question to the purpose 
named their motives were to protect the public interests 
alone. 

Article 3. Specification 7. The items for coal for Octo- 
ber, November, and December, 1890, were unpaid by the 
former administration for want of funds, and these items, 
with items for coal for January, February, and March, 1891, 
were by the officers of the asylum presented to the legis- 
lature of 1891 and the same allowed and ordered paid by 
the said legislature and an appropriation made therefor ; the 
respondents are not guilty of misdemeanor relating thereto. 

Specifications 8, 9, 10, and 11. When respondents were 
inducted into office, January 9, 1891, they had no especial 
knowledge of the amount of coal and other supplies required 
for the public institutions; that a superintendent, steward, 
and book-keeper had been appointed by the governor for 
the Lincoln asylum and who had long held said offices; 
that said officers had all given bond and taken an oath to 
faithfully discharge their duties and were by the respond- 
ents deemed honest and capable; that in allowing bills for 
coal, they relied, as they had a right to do, upon the certifi- 
cate of the superintendent, that said bills were correct and 
that the coal therein called for had in fact been furnished. 
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The foregoing is believed to be a fair statement of the 
issues and which are presented more in detail than would 
have been deemed necessary or proper in an ordinary ac- 
tion or proceeding. When we have cleared away the rub- 
bish, to use a homely phrase, and stripped this case of the 
features which are wholly irrelevant, or at most but inci- 
dental to the real controversy, we find the questions in- 
volved to be few and by no means difficult of solution. 
In the first place it should be remembered that the purpose 
of this investigation is to determine whether the respond- 
ents have been guilty of misdemeanor in office, and not an 
action on their official bonds or to state an account between 
the state of Nebraska and Dorgan or parties furnishing coal 
for the use of the asylum at Lincoln. It should also be 
borne in mind that the only charges with respect to the cost 
or value of the cell house are those contained in the 3d, 5th, 
and 6th specifications under article 1. But as the proofs 
are confined to specifications 5 and 6, they alone will be 
examined, 

Volumes might be written on the subject of the cost and 
value of the different walls as well as the roof and foun- 
dation of the cell house, also the amount of labor and ma- 
terial furnished therefor by Dorgan and Hopkins respect- 
ively, and in the vain attempt to reconcile the estimates 
of the many witnesses who have testified on that question. 
I am satisfied that it was a mistaken sense of duty which 
prompted us to permit first the state and, afterward, the 
respondents to introduce evidence of that character. The 
result is that we have consumed days and even weeks in 
hearing proofs wholly irrelevant to the real issues of the 
case. It may be further said that the evidence on that sub- 
ject is of the most unsatisfactory character even for expert 
testimony. For instance, according to my recollection, no 
two of the state’s witnesses agree as to the length or height 
of the exterior walls of the structure, and differ more than 
$14,000 in their estimate of its present value. With the 
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foregoing observation I will dismiss the subject of the 
present value of the cell house and proceed to consider the 
several charges in their order. 

Preliminary to an examination of the charge contained 
in specification 1 of article 1, it should be observed that 
on the 22d day of October, 1877, the penitentiary grounds 
and convict labor were leased by tle state to W. H. B. 
Stout for the period of ten years, and by an act approved 
March 2, 1887, said contract having been assigned to. C. 
W. Mosher, was extended for ten years from October 1, 
1889. It is further provided by said act that Mosher 
shall receive forty cents per day for each convict as full 
compensation under said contract. At the time of the ap- 
pointment of Dorgan to superintend the construction of 
the cell house he was the agent and manager of Mosher, 
the lessee of the penitentiary, and charged with the duty. 
of sub-leasing the prison labor. In view of that fact his 
selection by the board as the representative of the state, 
knowing, as will hereafter appear, that it would be obliged 
to depend upon Mosher for labor to carry on the work, is 
highly censurable and should, to say the least, be charac- 
terized as unbusiness-like and utterly wanting in that in- 
telligent regard for the interests of the state which the law 
demands of public officers under like circumstances. It is 
true, according to the evidence, that Dorgan was recom- 
mended to the board by reputable parties, and previous 
to his resignation no charges had ever been made within 
the knowledge of respondents affecting his character or fit- 
ness for the position. That fact, while it may to some ex- 
tent extenuate, will not excuse his selection for so impor- 
tant a irust. But has the state been defrauded thereby as 
charged? The answer to that question depends upon 
whether the Jabor could have been procured for less than 
the amount allowed. In this connection it is proper to ex- 
amine the provision for the cell house, which is found in the 
general appropriation act of 1891, under the title “ Peni- 
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tentiary,” and is in the following language: “ Building 
new cell house by days’ work, forty thousand dollars,” 
The motives of the legislature are not involved in this 
controversy, yet the appropriation in question might with 
equal propriety have been entitled “An act for the relief 
of C. W. Mosher,” since it is a palpable fact that he was 
beyond the reach of competition. The rules of the prison 
forbid the employment of free laborers within its walls, 
hence the contractor was practically able to dictate the 
wages to be paid by the state. There is, however, no evi- 
dence tending to prove that the labor could have been pro- 
cured on terms more advantageous to the state, or that the 
amount charged, $1 per day, is excessive. It is true con- 
vict labor has been let to some of the subcontractors at the 
prison as low as forty cents per day, but such employment 
has been for a term of years, and the employers have in 
every such case been subjected to the additional expense of 
costly machinery. It is also shown that the state had on 
two previons occasions employed convict labor, allowing 
therefor $1 per day. The state’s witnesses who testify on 
the subject all agree in placing the value of the labor per 
day at figures largely in excess of the rate charged there- 
for. The wrong to the state in that regard consists in the 
charging for labor not rendered, which will be considered 
hercafter, rather than the rate per day. The charge in 
that specification is, therefore, not sustained by the proofs. 

2. The charge in the second specification is the advanc- 
ing to Dorgan of money out of the cell house fund before 
the labor therefor had been performed, or the material fur- 
nished, without adcquate security. It is not charged that 
such advancements were made corruptly or even negli- 
gently. It should be mentioned in this connection that 
- upon the appointment of Dorgan he was required to give © 
a bond in the sum of $10,000, conditioned that he would 
faithfully discharge his duties and account for all moneys 
which might come into his hands, That bond is admitted 
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to be good and ample security for any amount now due to 
the state. Nor does it appear that he was at any time en- 
trusted with money in excess of the amount of the bond 
aforesaid. On the Ist day of June, 1891, Dorgan pre- 
sented to the board an estimate, of which the following is 
a copy: 
“EstimMaTE No. 1. 

“For work done and material furnished during the 

month of May, 1891, for cell house at penitentiary : 


Cut stone. cccccicessctiesas vocserecescrecdsdsevesevsstiveess $1,000 
CONGIELD:, ccietieccvnttiaucndwseanecsnaiuescansarbanvawi hbase . 750 
TG RCA VANE iis tests nisivedentiauvalannertsyeecaustsnnieiee 350 
Material on hand not used.......sssesceeseeeeees sevseee 4,000 

Balance due contractor .....cccsccsscesecvecses $6,100 


“ The above estimate was made by me this 1st day of 
June, 1891, and I hereby certify that the amount of work 
done and materials furnished by said contractor are true 
and correctly stated and set forth in the above estimate, 
and that the said estimate is made in the manner and ac- 
cording to the plans and specifications mentioned in the 
contract with the said state and said contractor. 

“W. H. Doreay, 
“ Superintendent.” 


Accompanying said estimate wasa voucher for $6,100, as 
follows : 
“THE Strate oF NEBRASKA, 
“To W. H. Dorean, Dr. 
“For material used in building new cell house, per 
estimate No, 1 hereto attached...........sscc00 $6,100 
“‘ Examined and approved June 1, 1891, by the board 
of public lands and buildings, and account to be charged . 
to appropriation for penitentiary, new cell house. 
“ Joun C. ALLEN, A. R. Humparey, 
“ Secretary. President.” 
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Upon the approval of the above voucher a warrant was 
issued in his favor for the amount named therein. In like 
manner he was allowed $8,000 August 3, 1891; $8,000 
October 5, 1891; $5,000 December 7, 1891, and $5,000 
March 7, 1892, making a total of $32,100, of which $6,300 
was turned over by him to Hopkins on the appointment 
of the latter. It may be assumed that the sums above 
enumerated were all advanced ‘by the board before the pro- - 
curing of the labor or material therefor. But as the charge 
involves no issue of fraud or negligence the only question 
necessary to examine is whether the advancing of the money 
aforesaid is a violation of any positive law. The only pro- 
visions to which we have been referred as bearing upon the 
subject are section 22, article 3, and section 9, article 9, of 
the constitution which are copied in the order named. 

“Sec. 22. No allowance shall be made for the incidental 
expenses of any statd officer except the same be made by 
general appropriation, and upon an account specifying each 
item. No money shall be drawn from the treasury except 
in pursuance of a specific appropriation made by law, and 
on the presentation of a warrant issued by the auditor 
thereon, and no money shall be diverted from any appro- 
priation made, for any purpose, or taken from any fund 
whatever, either by joint or separate resolution. The aud- 
itor shall, within sixty days after the adjournment of each 
session of the legislature, prepare and publish a full state- 
ment of all moneys expended at such session, specifying 
the amount of each item, and to whom and for what paid.” 

“Sec. 9. The legislature shall provide by law that all 
claims upon the treasury shall be examined and adjusted 
by the audifor, and approved by the secretary of state be- 
fore any warrant for the amount allowed shall be drawn; 
Provided, That a party aggrieved by the decision of the 
auditor and secretary of state may appeal to district court.” 

In my judgment neither of the above provisions are ap- 
plicable. The provision for the cell house invested the 
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board with a discretion with respect to the money appro- 
priated therefor, which, in the absence of fraud or mistake, 
is a sufficient justification of the act charged. The above 
constitutional restrictions were intended to limit the pay- 
ment of claims to those for which specific appropriations 
have been made. Bnt while the advancing of money ap- 
propriated, to a disbursing officer or board as in this case, 
is of doubtful wisdom because liable to abuse, it is not pro- 
hibited by any express provision of the constitution or 
necessary implication therefrom. There are also numerous 
legislative precedents for the action of the board, a few only 
of which need be noticed. For instance, by chapter 115, 
Laws 1885, $15,000 was appropriated for an exhibit at the 
New Orleans cotton exposition, to bedrawn by the governor, 
who was made the sole disbursing officer, and to be spent 
at such times and for such purposes as in his own judgment 
was deemed expedient. By an act approved February 6, 
1891, $100,000 was appropriated for the relief of “the 
people in the drouth-stricken districts ” of the state, and a 
board, designated therein as a “Relief Commission,” au- 
thorized to draw and disburse the money so appropriated. 
By an act approved March 27, 1891, $50,000 was appro- 
priated for an exhibit at the Columbian exposition, to be 
drawn and expended by a commission created by said act 
upon estimates to be followed in a reasonable time by a de- 
tailed statement and voucliers. But a case in point -is the 
Impeachment of Melville, in 1806, on the charge of draw- 
ing funds as treasurer of the navy before they were needed 
for public use. In that case the house of lords submitted 
to the judges of common pleas two questions, viz., 1st, 
whether it was unlawful to draw public ntoney in ad- 
vance of the time it was needed for public use but for the 
purpose of having it for that use; 2d, if such act was an 
offense. Both questions having been answered in the nega- 
tive the accused was acquitted. (29 How. State Tr., 1469.) 

There exists in my mind a grave doubt as to the consti- 
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tutional authority of a state board to audit claims against 
the state, but assuming, as do the managers, that such power 
exists, I do not doubt that they may lawfully place money 
in the hands of a superintendent to be used by him for the 
purpose designated in the appropriation, in the absence of 
a special provision to the contrary, after adopting proper 
precautions for the protection of the state. 

3. With respect to specification 3, it may be said that 
the bills rendered for stone are grossly in excess of the 
reasonable or market value thereof through the negli- 
gence, incompetency, or fraud of the superintendent. The 
latter, it is disclosed, contracted with Atwood & Co. for 
the necessary stone to be delivered on the cars at Cedar 
Creek, Cass county, or other points not more remote from 
Lincoln, agreeing to pay eight cents per 100 pounds for 
common rubble, sixteen cents per cubic foot for dimension 
stone, and thirty-five cents per cubic foot for stone “ plugged 
to size” —that is, drilled and blasted according to designated 
measurements. It also appears that Atwood & Co. pur- 
chased all of the dimension stone from J. W. Zook and E. 
D. Van Court, of Nemaha county, paying therefor ten 
cents per cubic foot, also a portion of therubble at four cents _ 
per 100 pounds, and which was all billed to the state and 
paid for at the contract price. The price paid by Atwood 
& Co., it is shown, is a trifle below the market value of 
the stone, but the difference does not exceed two cents per 
cubic foot. Zook testifies also that he received a written 
inquiry from Dorgan previous to the contract of the latter 
with Atwood & Co. concerning the price of stone, and in 
reply quoted the prices above named, but which is denied 
by Dorgan. There is, however, no evidence that the board, 
or the respondents individually, or any of them, participated 
in or had any knowledge of such frauds or overcharges. 
Nor was such a contention made at any time by the man- 
agers during the trial, except perhaps with respect to 
specification 1 of article 2, which will be noticed here- 

11 
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after. On the other hand, their conduct is entirely con- 
sistent with good faith and honesty of purpose, although, 
it may be admitted, indicating a lack of judgment and a 
proper degree of diligence under the circumstances. There 
was certainly nothing upon the face of the bills rendered 
by Atwood & Co. calculated to excite suspicions in the 
minds of persons not familiar with the price of stone, and 
it is not difficult to conceive how they might easily have 
borne the scrutiny of more exacting and cautious officers 
than the state board. 

4, By the proofs under this specification are presented 
the vital question in the case, viz., whether the respondents 
are impeachable for failing to detect and prevent the al- 
-leged frauds against the state, or, as a broader statement of 
the same proposition, what under our constitution amounts 
to an impeachable misdemeanor? It is safe to say that no 
question of greater importance has ever been submitted for 
the consideration of this court. And in its solution we 
have endeavored to adopt the rule best sanctioned by au- 
thority and which is just, alike to the state and its servauts. 
It is sufficient for our purpose at present to say that we 
are constrained to reject the views of Professor Dwight, 
Judge Curtis, and other advocates of the doctrine that an 
impeachable misdemeanor is necessarily an indictable of- 
fense, as too narrow and tending to defeat rather than pro- 
mote the end for which impeachment as a remedy was de- 
signed and not in harmony with the fundamental rules of 
constitutional construction. On the other hand, the con- 
tention of counsel for the state, that the term misdemeanor 
in office is not susceptible of a legal definition, but that 
-every such proceeding should be determined upon the facts 
in the particular case, is, to say the least, strikingly illogical. 
There is one fact which cannot fail to impress the judicial 
mind from an examination of our constitution, viz., that 
the provision for the trial of impeachments before the su- 
preme court was to insure a strictly judicial investigation 
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according to judicial methods. It cannot be successfully 
maintained that this court has succeeded to any of the po- 
litical functions of the senate as a court of impeachment 
under the first constitution. The former practice has been 
justly condemned on account of its political and, it must 
be confessed, too frequent partisan character, but the substi- 
tution of a judicial oligarchy for the form of democracy is 
not to be commended as a measure in the interest of re- 
form. As said by Judge Story, “It is so incompatible 
with the genius of our institutions that no lawyer or states- 
man would be inclined to countenance so absolute a des- 
potism and practice, which would make that a crime at one 
time or in one person which would be deemed innocent at 
another time or in another person ;” and Senator Davis, in 
Johnson’s Impeachment, vol. 3, 157, said: “ But the po- 
sition that the senate when trying an impeachment is a law 
to itself, is bound by no law, may decide the case as it wills, 
is illimitable and absolute in the performance of special, 
restricted, judicial functions, in a limited government, is 
revoltingly absurd.” The sound rule and the one ap- 
proved by the most eminent jurists and statesmen of this 
country lies midway between the two extremes. Judge 
Lawrence, in his brief for the managers in John- 
son’s Impeachment, 6 Am. Law Reg., 680, states the 
rule thus: “The result is that an impeachable high 
crime or misdemeanor is one in its nature or con- 
sequences subversive of some fundamental or essential 
principle of government or highly prejudicial to the 
public interest, and this may consist of a violation of 
the constitution, of law, of an official oath, or of duty by 
-an act committed or omitted, or, without violating a posi- 
~ tive law, by the abuse of discretionary powers from im- 
_proper motives or for an improper purpose.” Senator 
Doolittle, in the same case, p. 246, said: “ But, to say that 
a high public officer, with good motives and with an honest 
intent to obey, though he mistake the meaning of the stat- 
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ute, can be found guilty of a high crime or misdemeanor 
which shall subject him to the heaviest punishment which 
can fall upon a public man in high office is to assert a 
doctrine never before heard in any court of justice.” 
Senator Fessenden, in the same case, p. 29, referring to the 
argument that the term, misdemeanor in office, could not 
be accurately defined, said: “Granting, for the sake of ar- 
gument, that this latter construction is the true one, it must 
be conceded that the power thus conferred might be liable 
to very great abuse, especially in times of high party 
excitement, when the passions of the people are inflamed 
against a perverse and obnoxious public ofticer. If so, it 
is a power to be exercised with extreme caution when you 
once get beyond the line of specific criminal offenses.” 
And in Pomeroy’s Const. Law, 602, it is said: “ Wherever 
the president or vice president, or any civil officer, has 
knowingly and intentionally violated the express terms of 
the constitution or of a statute which charged him with an 
official duty to be performed without a diseretion, and 
wherever a discretion being left, within the bounds of 
which he has an ample choice, he exercises that discretion 
in a willful and corrupt’ manner, or even in a rash and 
headstrong manner, unmindful of the ruinous consequences 
which his acts must produce, he is impeachable.” It may 
be safely asserted that where the act of official delinquency 
consists in the violation of some provision of the constitu- 
tion or statute which is denounced as a crime or misde- 
meanor, or where it is a mere neglect of duty willfully 
done, with a corrupt intention, or where the negligence is 
so gross and the disregard of duty so flagrant as to war- 
rant the inference that it was willfnl and corrupt, it is 
within the definition of a misdemeanor in office. But 
where it consists of a mere error of judgment or omission 
of duty without the element of fraud, and where the neg- 
ligence is attributable to a misconception of duty rather 
than a willful disregard thereof, it is not impeachable, al- - 
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though it may be highly prejudicial to the interests of the 
state. 

5. Another question closely allied to the one last dis- 
cussed is the character of the duties imposed upon the 
board of public lands and buildings, such as the selection 
of a superintendent of construction for the cell house and 
in the auditing of accounts against the state. It has been 
suggested that such duties are analogous to those of ordi- 
nary trustees and that the respondents are therefore im- 
peachable for a failure to exercise such a degree of diligence 
as is required of ordinarily prudent men under like cir- 
cumstances. That proposition is certainly indefensible, 
either upon reason or authority. It has been repeatedly 
decided by this court, and may be regarded as the settled. 
law of the state, that duties of the character enumerated 
are quasi-judicial. For instance, in Brown v. Otoe County, 
6 Neb., 115, a carefully considered case, Laxe, Ch. J., 
approves of the following language: “ We have, after 
much reflection and upon due consideration, reached the 
conclusion that the board of commissioners in passing 
upon claims act in a judicial capacity.” In Bishop on 
Non-Con. Law, 786, quasi-judicial functions are thus de- 
fined: “When the law in words or by implication com- 
mits to any officer the duty of looking into facts and acting 
upon them, not in a way which it specifically directs, but 
after a discretion in its nature judicial, the function is 
termed quasi-judicial.” 

6. Another rule, so well settled as not to admit of con- 
troversy, is that public officers are not liable even in a civil 
action for judicial acts, however erroneous, unless they are 
shown to have acted willfully or corruptly. The cases 
which recognize that rule are so numerous that it is im- 
practicable to cite them at length in this opinion, but they 
will be found in the notes under sec. 713, Throop, Public 
Officers, and Mechem, Public Officers, 639, 640. (See 
also Stephen’s Digest Crim. Law, art. 119; Whart., 


. 118 NEBRASKA REPORTS. [ Vou. 37 


State v. Hastings, 


Crim. Law [9th ed.], 1572; Impeachment of Scroggs, Ch. 
J., 8 How. St. Tr., 163, 190; 1 Bishop, Crim. Law, 299, 
460.) It follows from what has been said that the action 
of the board in selecting Dorgan to superintend the con- 
striction of the cell house, and in allowing the bills con- 
tracted by him, was in character essentially judicial. Their 
fault was a mere error of judgment not involving either 
nioral turpitude or gross and willful neglect of duty, and 
does not therefore amount to a misdemeanor in office. 

7. Another qnestion which is suggested in- this connec- 
tion is the character of this proceeding, viz., whether it is. 
to be regarded as a civil action or as acriminal prosecution 
for the purpose of the production and the quantum of 
proof to warrant a conviction. It may be safely asserted 
that the decided weight of authority in this country and 
England, if indeed there exists a diversity of opinion on- 
the subject, is that impeachment in that respect must be 
classed as a criminal prosecution, in which the state is re-- 
quired to establish the essential elements of the charge be- 
‘ yond a reasonable doubt. Blackstone (vol. 2, book 4, p. 
' 259) thus defines ‘the proceeding: ‘‘But an impeachment 
hefore the lords by the commons of Great Britain in par- 
liament is a prosecution of the already known and estab- 
lished law and has been frequently put in practice, being a 
presentment to the most high and supreme court of criminal 
jurisdiction by the most solemn grand inquest of the whole 
kingdom.” In the Impeachment of Belknap Senator 
Wright used the following language: ‘“ Because it does not 
satisfy me upon this point beyond a reasonable doubt, and: 
because it is quite wanting in everything like directness. 
and force, * * * I feel bound to vote not guilty.” 
Language of similar import was used by Senators Chris- 
tianicy, Booth, Oglesby, and others. But we are fortun- 
ately not withont judicial authority on the subject. In the 
Impeachment of Barnard, 1872, the judges of the court 
of appeals of New York sat with the senators and appear 
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to have been consulted upon all doubtful questions. Chief 
Justice Church, p. 2070, speaking upon the subject. under 
consideration said; “If I felt warranted in balancing the 
evidence and in determining that question in a civil action; 
I might come to the conclusion that the evidence of pay- 
ment was not reliable, but we are here in a criminal case 
where the respondent is entitled to the benefit of every 
reasonable doubt, both upon the facts and the law, and I: 
cannot say that the evidence which has been produced is. 
not sufficient to create some doubt.” Judge Andrews, p. 
2071, said: “I shall vote not guilty upon this article, 
upon the principle that this defendant is entitled to 
every reasonable doubt and that that doubt as to his 
guilt according to the charge exists in my mind upon 
the evidence in the case.” Like views were expressed by 
other judges, but there was no dissent from the opinions 
above quoted. And in State v. Buckley, 54 Ala., 599, im- 
peachment is defined as a criminal proceeding without the 
right of trial by jury. It is not alone in form but also in 
substance a criminal prosecution. As said by Senator Sar- 
gent in Belknap’s Case, p. 87: “A sentence to disqualifi- 
cation is a humiliating badge affixed to high crimes and 
misdemeanors in office.” While we have in this country 
no technical attainder working a corruption of blood, the 
sentence of disqualification to hold or enjoy any office of 
honor, profit, or trust, which is provided by our constitu- 
tion in case of conviction by impeacliment, is within the 
primary definition of the term. It is the extinction of 
civil rights and capacities, a mark of infamy by means of 
which the offender becomes attinctus or blackened. (Rap. 
& Law., Dic., title “Attainder”; Bishop, Crim. Law, 966, 
970, and notes.) The allegation that the respondents acted 
willfully and corruptly being without support, it follows 
that there is a failure of proof with respect to specifica- 
tion 3. . 

8. The 6,000 fire brick and six barrels of fire clay de- 
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scribed in specification 4 were used in the resetting of two 
boilers belonging to the state and which are to be used in 
the heating of the new cell house. The contention of the 
managers is that it was the duty of Mosher, the lessee of 
the penitentiary, to reset these boilers at his own expense. 
The provision in the act of 1877 under which the lease 
was executed is that the lessee shall pay ‘all penitentiary 
expenses, including salaries of officers and other help, the 
heating of buildings, boarding and clothing convicts.” 
_ The contract is in the following language: “Said Stout 
agrees to board and clothe all such convicts in the manner 
prescribed by law, and to pay and defray all expenses neces- 
sarily incurred in maintaining said penitentiary, * * * 
and to restore said buildings, yards, and grounds, at the 
end of said term, in as good condition as they now are, 
reasonable wear and tear, loss by fire, etc, excepted.” 
Whether under the above provisions the lessee was at his 
own expense bound to set boilers for a building not in ex- 
istence and not contemplated when the contract was exe- 
cuted is to say the least a debatable question. Nor are we 
now called upon to review the action of the board for the 
purpose of determining whether their construction is the 
sound one. It is sufficient that they acted in good faith. 

9. It appears that from January 20 to February 1, 1892, 
inclusive, work on the cell house was suspended for want 
of material and the convicts assigned to that work remained 
idle. It appears further that Dorgan, the superintendent, 
rendered a bill for their labor at. $1 per day during all of 
said time. He attempts to justify his action by reference 
to a custom to charge subcontractors for the labor of con- 
viets from the time of their assignment unless sick or dis- 
abled. This explanation merely proves the wisdom of the 
scriptural saying that one cannot serve two masters. Dor- 
gan was appointed to employ laborers by the day and not to 
make time contracts for labor. In other words, the state 
was not a subcontractor and was liable only for labor actually 


VoL. 37] JANUARY TERM, 1893. 121 


State v. Hastings. 


performed. But the state board relied upon the time book 
kept by the warden and his subordinates, who were in the 
habit of keeping time for the lessee and the several sub- 
contractors, and in this instance, following the custom above 
referred to, daily charged to the state all the men who had 
been assigned to the cell house. The bill therefor was al- 
lowed in the belief upon apparently reliable evidence that 
the services had been rendered as charged and their action 
is therefore not impeachable. 

10. The only specific charge in specification 6 is the 
crediting of Dorgan for money expended withont requiring 
the production by him of vonchers therefor. The method 
adopted by the board in dealing with Dorgan was substan- 
tially as follows: With each estimate made by the Jatter 
he would file with the board the original bills rendered to 
him for stone and other material, also receipted expense 

bills for freight, and at the same time exhibit his canceled 
checks payable to the order of the parties furnishing Jabor, 
material, etc. Such checks, after being examined, were re- 
turned to Dorgan, but are all in evidence except two which 
are admitted to have been lost or mislaid. ‘There was in 
reality no settlement or statement of the account between 
them, settlement by mutual understanding having been de- 
ferred until the termination of Dorgan’s employment. 
While we may not be able to commend the course of the 
respondents as prudent and sagacious business men, they are 
not to be convicted because we may differ with them in 
judgment or because they may fall short of our standard 
of efficiency and diligence under like circumstances. 

11. The only charge in specification 7 is the failure to 
make final settlement with Dorgan. The respondents all 
testify that soon after the appointment of Hopkins they 
received information which led them to question Dorgan’s 
honesty ; that they had no means of ascertaining the truth 
with respect to such charges, and inasmuch as the grand 
jury of Lancaster county had entered upon an investigation 
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thereof, they decided to defer action in order to avail them- 
selves of any information derived by that means as well as 
from other sources. The delay, it is apparent, does not 
constitute a misdemeanor in office but was for the best in- 
terest of the state. 

12. We come now to a consideration of the charges under 
article 2, the first of which is the conversion to their own 
use by the respondents of $500 of the cell house fund. In 
this connection it is necessary to again examine the ap- 
propriation in question. It is doubtful if the history of the 
state presents another such an instance of reckless legisla- 
tion as the appropriation of $40,000 without direction even 
as to the quality or dimensions of the building provided 
for, or as to the manner in which the money should be 
drawn or disbursed. There is no authority in the act for 
the procuring of material or plans and specifications. As 
to all matters except labor the board are required to exer- 
cise their discretion. In the exercise of that discretion they 
might lawfully have employed a supervising architect 
skilled in the construction of prisons and familiar with 
improved systems of ventilation and other methods of bet- 
tering the sanitary condition of such institutions, and for 
such service they might lawfully have expended several 
times the amount above named. They were advised by 
the attorney general that it was lawful to use a part of the 
cell house fund to defray the cost of visiting other prisons 
in order that they might ‘better discharge their duty to the 
public. Whether or not such advice was technically correct 
is not the test of their liability in this prosecution. If they 
in good faith construed the law as authorizing them to use 
a part of that fund for the purpose named, there is no prece- 
dent in this country for declaring their offices forfeited 
because we might in a proper proceeding feel constrained 
to reverse their ruling, and place a different construction 
upon theact. It is in evidence that no itemized account of 
their expenses was ever filed with the board or submitted 
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to the legislature. But each of the respondents and the 
warden testify that the money was all expended for trav- 
eling expenses and other necessary costs of the trip, and 
that in addition to the $500 used for that purpose, each ex- 
pended from $15 to $40 of his private funds, According 
to their testimony they were absent about two weeks; that 
the three respondents had free transportation from Lincoln 
to St. Louis and from Chicago to Lincoln, and that the war- 
den rode on a pass from Chicago to Lincoln. We are on this 
evidence alone asked to find that their legitimate expenses 
were less than $500 and draw the inference that they con- 
verted a part of that amount; in other words, that they are 
guilty of embezzlement. It should-be remembered in the 
first place that this is acriminal prosecution and we arenot 
to enter upon the field of conjecture in search of a theory 
upon which the respondents may be pronounced guilty. 
Second, they are not contradicted by any evidence what- 
ever. They were not even subjected to a cross-examina- 
tion regarding the items expended. I must not be under- 
stood as holding that upon an accounting they may not be 
chargeable with a part or‘all of the $500 in question, but a 
finding of willful conversion in this case must rest upon 
suspicion alone, or at most a mere probability and upon 
evidence insufficient to support a verdict in a civil action. 
"13. Substantially the same reasoning is applicable to 
the charge contained in the next specification, viz., the al- 
lowance of $200 out of the cell house fund to defray ex- 
penses of the chaplain and warden of the penitentiary as 
delegates to the prison congress at Pittsburgh. In my 
opinion that expenditure was outside of the scope of thé 
authority of the board and that they are liable to the state 
for the money so advanced. In other words, they cannot, 
as to that amount, claim immunity on the ground that 
their action was in its nature judicial. Such act, however, , 
falls far short of a misdemeanor in office. They acted 
from motives of humanity, without thought or possibility 
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of gain or advantage to themselves, which is alone a suffi- 
cient defense. 

Iam convinced that the alleged frauds at the peniten- 
tiary and the asylum for the insane were the real induce- 
ments for this prosecution, and that the two charges under 
article 2 are mere incidents, which would not, in the minds 
of the legislature, have justified the impeachment of the 
respondents. 

14. The specifications under article 3 all relate to over- 
charges for cual at the asylum, and the questions presented 
thereby have been fully discussed in the consideration 
of specification 3, article 1. But in view of the impor- 
tance of the case it is deemed proper to examine some 
of the remaining specifications. It should be. mentioned 
in this connection that the superintendent of the asylum 
had held the position for many years by appointment from 
the governor. He was a man of high character and stand- 
ing, and whose integrity was never questioned during the 
trial. It was his duty to order supplies for the asylum and 
he was presumed to know what amount thereof had act- 
ually been delivered. In allowing biils for coal, the re- 
spondents, following the practice which had prevailed for 
many years, required the superintendent to examine all ac- 
counts which were rendered in the form of vouchers and 
when found correct to “O K” them, that is, to certify that 
they were correct and that the supplies charged had been 
delivered. Following is the form of certificate which ac- 
companied each coal voucher : 

“Hospital for the Insane, Lincoln. * * * * [ 
certify that the within account is just and correct, and that 
it is a proper and necessary expense aud has not been paid. 

“W.M. Knapp, Superintendent.” 

At the regular monthly meetings of the board said 
vouchers were examined and the prices charged therein 
compared with the contracts in pursuance of which the 
supplies were furnished. If they were found to corre- 
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spond and the extensions correct they were allowed, but if 
they lacked the certificate of the superintendent, or if was 
discovered therein any substantial error, they were rejected. 
It was not only impracticable but manifestly impossible 
for the respondents to scrutinize every item thus certified 
to them by the heads of the eleven institutions under their 
charge. It is not seriously denied that the board may 
within reasonable limits rely upon the statements of the 
superintendents. It is argued, liowever, that the excessive 
amount of the coal bills for the year 1891 was alone suffi- 
cient notice to the board of the frauds alleged. It is evi- 
dent tliat outrageous frauds were perpetrated upon the 
state during the period covered by the charges, and that 
the vouchers certified by the superintendent were, through 
his negligence or credulity, grossly in excess of the amount 
of coal actually furnished, although the amount of such 
overcharges cannot be accurately determined from the 
proofs. It may be admitted, too, that had the total amount 
of the coal bills for that year been presented for allow- 
ance at any one meeting, the extravagance thereof was such 
as to have challenged their attention, notwithstauding the 
certificates of the superintendent and their confidence in his 
watchfulness and integrity. But the vouchers were pre- 
sented for allowance at the monthly meetings and in view 
of the hundreds of bills examined at each meeting, in the 
disbursement of $45‘ 0:0 yearly for current expenses and 
$225,000 for the erection of public buildings, it is not sur- 
prising that the excessive charge for coal at the oue institu- 
tion should have escaped detection. 

There is another fact which is worthy of notice. Coal 
bills amounting to’ over $12,000 for the last quarter of 
1890, which was prior to the term of office of either re- 
spondent, and the first quarter of 1891 remaining unpaid, 
the appropriation for that biennial period having been ex- 
hausted, were submitted to the legislature of 1891, and 
by it referred to the proper committees for investigation 


126 NEBRASKA REPORTS. [ VoL. 37 


State v. Hastings. 


and report. And by an act approved April 6, 1891, 
the sum of $12,000 was appropriated for the payment of 
said bills, whereupon they were certified to by the super- 
intendent and allowed by the board. In specification 7, 
relating to the overcharge during said period, it is stated, 
in substance, that the coal delivered was 2,996,000 pounds 
only, while the bills rendered by the contractor amounted 
to 6,886,000 pounds, and which was allowed by the board 
after deducting 80,000 pounds, leaving a net overcharge 
of 3,410,000 pounds in six months. The aggregate of the 
bills rendered during the remaining nine months of that 
year is 8,113,700 pounds, or 1,627,700 pounds more than 
the amount approved by the legislature for the six months 
in question. The overcharge for the first three months of 
the respondents’ term of office which the legislature failed 
to detect was 2,020,000 pounds, while for the remaining 
nine months, according to the specification, it is less than 
twice that amount. It is not contended that negligence of 
the legislature, however gross, would excuse the willful 
disregard of duty by the respondents, but there is force in 
the argument that the appropriation in question is in the 
nature of a legislative assertion of the reasonableness of 
the charges, and that since the respondents are admitted 
to have acted in good faith, they are not chargeable with 
frauds by the contractor of such character as to escape de- 
tection when subjected to the scrutiny of an unfriendly 
legislature. The appropriation of money for the payment 
of the bills named was a legislative approval of the ac- 
counts under the circumstances of the case, and is a complete 
justification of the action of the board in ordering them 
to be paid. So that the legislature of 1893 is placed in 
the illogical and paradoxical position of impeaching the 
state board for an act which was expressly authorized, if 
not in terms commauded, by the legislature of 1891. True, 
the respondents might have justified a refusal to pay the 
bills, if tainted with fraud, to their knowledge, but having 
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in good faith carried out the direction of the legislature it 
cannot be said that such act amounts to a misdemeanor in 
office within any modern definition of the term. 

The other specifications under article 3 all relate to 
overcharges for coal at the asylum, and what has been said 
with reference to the other like charges applies with equal 
force to them. The vouchers were all presented to the 
board in the usual course of business, at the regular 
monthly meetings, bearing the certificates-of the superin- 
tendent. They were all compared with the contracts op 
file, and allowed without any knowledge or suspicion on 
the part of the board that the coal called for had not been 
delivered. 

Every controversy is important to the parties imme- 
diately concerned, and this is no exception. But the ques- 
tions whether these respondents or others shall serve the 
people, and the effect of a conviction upon them, are of 
small concern compared with the principle involved. It is 
useless to indulge in platitudes with regard to public trusts, 
or the binding obligations of an oath of office. A favorite 
argument in state trials three hundred years ago was that 
if the accused should be acquitted of the misdemeanor 
charged, no one was impeachable, and the fact that it was 
frequently employed during this trial, proves that history 
repeats itself. It was then as it is now, the plea of necess- 
ity, the argument used when reasons were wanting. Ac- 
cording to the definition of official misdemeanors contended 
for by the state and which must be adopted to warrant a 
conviction, it will be within the power of an aggressive 
majority of the legislature at any future time to secure the 
removal of an obnoxious officer. 

It has been truly said that impeachment is an heroic 
remedy to be resorted to in extreme cases. The only prece- 
dents which tend to sustain the position of the managers 
are early cases in England while the law of impeachment 
was in a state of evolution, and which have never been 
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recognized as authority in this country. It may also be 
asserted as a fact known to every student of English con- 
stitutional history that the decadence of impeachment as a 
remedy in England dates from about the time the house of 
lords became illustrious for the learning and character of 
its members, and that it is now practically obsolete in that 
country. 

As said by Prof. Dwight, 6 Am. Law Reg., 282: “The 
dramatic period of English history has passed away. 
There have been no impeachments for fifty years and 
doubtless will be none of special importance unless a revo- 
lution takes place.” And the words of the late Justice 
Miller in speaking of Johnson’s impeachment are quite as 
applicable to this: “It may also be said that in view of the 
invitation which a successful result in that effort to convict 
and remove him would have held out in future times to 
exasperated majorities in the legislative body opposed to 
the president, and his manner of exercising the functions 
with which he is charged by the constitution, to get rid of 
a president against whom such personal hostility existed, 
the country is fortunate in the fact that the great impeach- 
ment failed.” (Miller, Const. Law, 172.) It is better that 
the state should be confined to the remedy afforded by the 
Criminal Code and civil action on the bonds of its ofticers, 
than an alternative so dangerous and so liable to abuse as 
impeachment for technical violations of law, errors of 
judgment, mistake of fact, or even neglect of duty such as 
disclosed by the proofs in this case. It follows from the 
views expressed that the evidence fails to establish the es- 
sential facts charged in the several articles of impeachment 
and that a judgment of not guilty should be entered in 
favor of each respondent. 


JUDGMENT ACCORDINGLY. 


Norvat, J., concurs. 
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’ MaxweELL, Cu. J., dissenting. 


In 1891 one C. W. Mosher was receiving from the 
state forty cents per day for the board, clothing, care and at- 
tention of each convict in the penitentiary. He was also 
entitled to their labor and the convicts were hired out to 
various persons at the rate of about forty cents per day for 
each convict. In 1891 an appropriation was made for 
building a new cel] house by days’ work, $40,000, This, 
like all other appropriations, was for “so much thereof as 
may be necessary.” That is, a sum total of $40,000 was 
appropriated with the condition that only so much thereof 
as was necessary should be drawn. ‘This is a condition of 
all appropriations in this state. The warden seems to have 
protested against the employment of persons outside of the 
penitentiary to construct the building on the ground that 
it had a demoralizing effect on the convicts. The result 
was that the respondents agreed that the building in the 
main was to be constructed by convict labor. W. H. 
Dorgan was Mosher’s superintendent at the penitentiary, 
aud had full authority to hire the convicts to any person 
who desired to employ them. Daniel Hopkins was the 
warden of the penitentiary from May 5, 1891, to about 
March 1, 1892. He recommended Dorgan to the re- 
spondents as a suitable person on behalf of the state to su- 
perintend the construction of the cell house. Dorgan tes- 
tified as to his relations to Mosher as follows: 

“Well, I looked after all the business connected with it . 
—that is, all his interests at the prison. That would in- 
clude all kinds of supplies, subletting the men, and look- 
ing after his business in general.” 

The order making the appointment is as follows: 

“The construction of the cell house for the penitentiary 
as provided for in the general appropriation bill, wherein 
$40,000 has been appropriated for that purpose by the 
twenty-second legislature, to be done by days’ labor, being 

12 
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under consideration, Hill moved that W. H. Dorgan be 
employed by the board as superintendent of construction 
with power to purchase material for construction, and em- 
ploy laborers for building subject to approval of the board. 
Seconded by Allen. Motiou carried. 

“ Allen moved that Dorgan be required to furnish bond 
for the faithful performance of duty in the sum of $10,000. 
Seconded by Hill. Carried. 

“On motion of Allen the salary of Dorgan as superin- 
dent was fixed at $50 per month, to begin from this day,” 

Mr. Dorgan gave bond with approved sureties in the 
sum of $10,000. He was not a builder, and possessed no 
practical knowledge of building or building-material., 

The new cell house is the east wing of the penitentiary 
and is substantially similar in all respects to the west 
wing of the main building. The new wing is 220: 
feet in length by forty-five fect in width, and about 
thirty-eight feet in height. Being directly east of the 
main building no wall was necessary at the west end, 
and there was a wall about twenty-two feet in height 
on the north and also on the east of the new wing 
which it was intended to use as the north and east wall 
and raise the same to the desired height. So that at 
that time the only walls supposed to be necessary were 
the south wall, and in addition to raise tle east and north 
walls to the height of the other walls, and put a roof on 
the building with ceiling preparatory to receiving the cells. 
This, however, will be discussed later. The board seem 
to have given Dorgan no directions in regard to the build- 
ing but left him to do as he pleased. Soon after his ap- 
pointment Dorgan entered into a contract with S. H. At- 
wood & Co. for stone for the building, the price being 
thirty-five cents per cubic foot for dimension stone plugged 
to size. This was defined by the witnesses as stone split 
from layers of the proper thickness by drilling holes in the 
rock and driving wedges therein. Another quality of rock 
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he paid Atwood & Co. sixteen cents per hundred pounds, 
and still another eight cents per hundred pounds. The 
rock to be delivered at Cedar Creek or at other points not 
more distant from Lincoln, the freight to be paid by the 
state. Dorgan, according to his statement, made no inquiry 
of others as to the price of stone. A large part of the 
stone was in fact purchased by Atwood & Co. of J. W. 
Zook, of Nemaha county, and delivered on board of the 
cars at Johnson, in that county, at from three cents per hun- 
dred pounds for rubble to ten cents per cubic foot for di- 
mension stone plugged to size. Zook testifies that Dorgan 
wrote to him about the price of stone some time before he 
sold to Atwood & Co.; that he had lost the letter. He says: 

A. He asked the price of stone delivered at Lancaster, 

Q. And what did you tell him? 

A. I told him I sold stone delivered on board the cars 
at the switch at ten cents a foot and if I delivered it on 
board the cars at Lancaster the freight would be added and 
that is what the letter contained. 

Q. Do you remember about what time that was? Was 
it before or after the time you sold the stone to Atwood ? 

A. As near as I can remember that was about a week 
before Atwood came down there. 

He also testifies : 

A. I have been in the stone business about ten years. 

Q. What has been the uniform market value of this di- 
mension stone free on board the cars at that point? 

A. Ten cents a foot and I sold some dimension stone for 
even less money than that. If I get ten cents I consider 
I was getting a fair price. 

He testifies, in effect, that he wrote to Dorgan to that 
effect before Atwood & Co. purchased the stone from him 
and that he enclosed the letter in an envelope, duly stamped, 
and containing his business card asking for a return of the 
letter if not called for and that it was never returned. 
Dorgan, while attempting to deny that he received the let- 
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ter, does not deny absolutely that he did receive it. On 
cross-examination he testifies; 

Q. My memory is that I asked you if you had received 
any letters from J. W. Zook, of Nemaha county, relative 
to stone from that point? 

A. No, I don’t think that I did. 

Q. You don’t think that you received any letters? 

A. No. 

Q. You were subpeenaed to bring them, but you don’t 
think you received any ? 

A. I have no such letters in my possession, and I don’t 
think I ever had. 

This is far short of an unequivocal denial. Atwood & 
Co. also purchased a quantity of stone from Van Court 
and Keys, in Nemaha county, for the penitentiary at a 
slight advance over the price paid Zook. But suppose 
Dorgan’s denial is unequivocal, still the probabilities are 
that Zook sent the letter to Dorgan as he testifies. Dorgan 
was anxious to justify his purchases of stone and to shield 
the respondents. He pleads ignorance of the price of stone 
as a justification for paying more than twice as much as it 
could have been purchased for. Hisignorance on that point 
has the appearance of being assumed; and to admit that 
he had received the letter would, in effect, be a confession 
that he did know the price. On the other hand, Zook is a 
disinterested witness, of fair appearance. He was anxious 
to find a market for his rock. He testifies fully and un- 
equivocally that he sent a letter, daly stamped, to Dorgan, 
at Lancaster where Dorgan received his mail, offering to 
furnish stone at ten cents per cubic foot for dimension 
plugged to size, and three cents per hundred pounds for 
rubble, all free on board the cars at Johnson, Nemaha 
county; that this letter had his return card on it and that 
it never was returned, That this testimony is true tliere is 
not a shadow of a doubt and it with other things shows 
how utterly unreliable is Dorgau’s testimony. 
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The purchases of stone from Atwood & Co. are as fol- 
lows: 
AUBURN STONE. 


458.64 ft. at 35c per ft........csssoseceeeescorersecees $158 77 
3,145.92 ft. at 35c per fh......ccscsscsececeevseroeceee 1101 07 
2,208.27 ft. at 35c per ft... ccessseseeessvescecees 772 90 


316,500 Ibs, dim., 3,165 ft. at 16c per ft........... 506 40 


CEDAR CREEK STONE. 
2 cars, no weight or quality .........c.ceceseevsceeee $50 00 


958,900 Ibs. rubble at 6e........ccecsseesecssseeverses 575 34 
120,400 Ibs. footing at 8¢.........:0ssscsesnsaeereeens 96 32 
111,400 Ibs. crushed at $1.10 ..........cceeescesenees 45 38 
85,700 Ibs. coping at 166... cc... cceee. ceeceeoooes 137 12 
68,500 lbs. dim. at 10c....... soSeeuepenerve ede we. 68 50 
124,000 Ibs. rubble at 86 .........cesescsecereresesoes 99 20 
187,100 Ibs. rubble at 8c...... 0... ceeeeeeseeeeeeees 149 68 
76,000 Ibs. dim. at 100.........sseseceeereccsonseees 76 00 
294 ft. at TAC. ......cerecerecscccscererssoscsaverssecess 7 00 
197,200 Ibs. rubble at 8¢.........ccesececeseecsecseoes 157 76 
67,200 Ibs. rubble at 8¢ .......cecssesecsseseseneoees 53 76 
598,700 Ibs. rubble at 80.........cesccsceccccsesceees 478 96 
318,400 Ibs. rubble at 8c............006 avisiessested 254 72 
$2,249 74 
JOHNSON STONE. 

281,700 lbs. dim., 2,817 ft. at 16c per ft.......... $450 72 
311,800 lbs. dim., 3,118 ft. at 16c per ft.......... 598 88 
90,050 Ibs. dim., 9904 ft. at 16c per ft........... 158 48 
34,000 lbs. dim., 340 ft. at 16c per ft............ 54 40 
649,100 lbs. dim., 6,491 ft. at 16c per ft......... 1,038 56 
$2,201 04 


$6,939 92 
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Price of stone paid by Hopkins to Atwood & Co.: 


Rough ashler, 1,332 ft. at 16c per ft...........000 $213 12 
Dimension, 4,640% ft. at 35c per ft...... t oeeercoes 1,624 28 
$1,837 40 

Total paid to Atwood for stone........-.. $8,827 32 


The amount so paid to Atwood & Co. was about twice 
as great as the same quality and kind of stone could have 
been purchased in the open market and the state thereby 
lost while Dorgan was superintendent more than $3,000, 
and as Hopkins continued to receive stone under the Dor- 
gan contract the loss to the state exceeded $4,000. 

On the Ist day of June, 1891, Mr. Dorgan made what 
he calls an estimate for $6,100, as follows: 


“EstiaaTE No. —. 
“For work done and material furnished during the 
month of May, 1891, for cell house at penitentiary: 


Cut stone.......cecssceccoeees sa@abaneessesciveseetedeseness $1,000 
Concrete......sceccssescsseees sssbdesstvceeeedaseeelaecedexs 750 
EZCAVOUNE csisssuanunsadceccecatodeneenes sesautesdioeess 350 
Material on hand not used...........cceccececevcscscecs 4,000 
Balance due contractor........... iadeseuseswsasusesesseess,, 200 


“The above estimate was made by me this Ist day of 
June, 1891, and I hereby certify that the amount of work 
done and materials furnished by said contractor are true 
and correctly stated and set forth in the above estimate, 
and that the said estimate is made in the manner and ac-- 
cording to the plans and specifications mentioned in the 
contract with the said state and said contractor. 

“W. H. Dore@an, Superintendent. 

“Signed in my presence and sworn to before me this — 
day of , A. D. 18—. 

“Approved by the board of public lands and buildings. 


tf 


? > 
“Secretary. President. 
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“General Fund. 
“THE STATE oF NEBRASKA, 
“To W. H. Dorean, Dr. 


“For material used in building new cell house, per 
estimate No. 1 hereto attached...............ce00- $6,100 
“Examined and approved June 1, 1891, by the board 
of public lands and buildings, and account to be charged to 
appropriation for penitentiary, new cell house. 
“Joun C. ALLEN, A. R. HumpHrey, 
“Secretary. President.” 


This was approved and warrant drawn for the amount. 
He also at the same time submitted the following account: 
“Lrxcoun, Nes., June 1, 1891. 
“Mr. W. H. Dorean, Supt., 
“Tn account with Prison ConTRACctT. 


To 357 days at $1 .........ccssssceeceeeescetssc tenses $357 00 
26 days, team at $3 ............ iawisecseces eee 78 00 
lumber for stone shed.........cs..ccesseeee sesesee 100 00 
carpenter WOrK .........ccececesessececsensesccees - 18 00 
6 wheelbarrows at $1.50 ......csccocececencceees 9 00 
nails and mason line..........scceccesscseee cece Se 9 95° 
J CozeN SqUALES,.....ssecceeeesecsvecencserecsonces 3 00 
J dozen shovels........cscccseoecetersecsseeeeeee = 6 00 
2 CATs StONE ......cccceceesscssarereees eeaseeb: severe 50 00 
OXCAVALING .....cssceccreceesetecececrsereteseeeeers 350 00 
switching and unloading 14 cars....... sveeesee 56 00 

$1,086 95 
“Received payment, Prison Contract.” 


A similar estimate for June, 1891, for $8,000, was made 
on the 8d day of July, 1891, and similar account filed, 
which were approved and warrant drawn. The third esti- 
mate and account were filed October 5, 1891, for $8,000, 
and were approved and a warrant issued thereon. The 
fourth estimate and account for $5,000 were filed and ap- 
proved December 7, 1891, and warrant drawn. The fifth 
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estimate and account were filed March 7, 1892, and a war- 
rant issued. It will be seen that he had thus drawn from 
the treasury upon these various estimates the sum of $32,- 
100, without, so far as appears, a single voucher from the 
persons who had furnished the labor or material, or their 
assignees, 

Section 19, article 5, of the constitution, provides: 
“The commissioner of public lands and buildings, the 
secretary of state, treasurer, and attorney general shall 
form a board, which shall have general supervision and 
control of all the buildings, grounds, and lands of the state, 
the state prison, asylums, and all other institutions thereof, 
except those for educational purposes; and shall perform 
such duties and be subject to such rules and regulations as 
may be prescribed by law.” 

Settion 4, chapter 83, article 7, Compiled Statutes, pro- 
vides: “The said board shall have power, under the re- 
strictions of this act, to direct the general management of 
all the said institutions and be responsible for the proper 
disbursement of the funds appropriated for their mainte- 
nance, and shall have reviewing power over the acts of the 
officers of such, institutions, and shall, on the part of the 
state, at regular meetings as hereinafter directed, audit all 
accounts of such officers, including the accounts of the com- 
missioner of public lands and buildings, except his salary.” 

“Sec. 5. At the regular meeting of the board it shall be 
their duty to examine the accounts of the public officers 
contemplated in this act and to determine whether the same 
are entitled to be paid out of the moneys appropriated for 
the purpose of maintaining the institutions for which they 
are charged, and if correct, shall approve the same, which 
approval shall be signed by the president and counter- 
signed by the secretary under the date of such action ; and 
if the accounts be incorrect, exorbitant, or not entitled to 
payment from such appropriations, the same shall be dis- 
approved and returned to the claimant, such board keeping 
a record of the same. 
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“Sec. 6. When the accounts above mentioned have been 
filed with the board, and shall have been audited and ap- 
proved by them, the auditor of public accounts is hereby 
authorized and directed, upon the presentation to him of 
such accounts so authenticated, to issue his warrant on the 
treasurer against the proper fund or appropriation, for the 
amount therein stated, to the claimant or his assignee. 
And no accounts coming under the provisions of this act 
shall be entitled to payment until they have been | 60 ap- 
proved by the said board.” 

Section 6, chapter 83, article 3 provides: “All persons 
having claims against the state shall exhibit the same, with 
the evidence in support thereof, to the auditor, to be audited, 
settled, and allowed within two years after such claims shal] 
accrue; and in all suits brought in behalf of the state, no 
debt or claim shall be allowed: against the state asa set-off, 
but such as has been exhibited to the auditor, and by him 
allowed or disallowed, except only in cases where it shall be 
proved to the satisfaction of the court that the defendant, 
at the time of trial, is in possession of vouchers which he 
could not produce to the auditor, or that lhe was prevented 
from exhibiting the claim to the auditor, by absence from 
the state, sickness, or unavoidable accident ; Provided, The 
auditor shall in no case audit.a claim or set-off which is not 
provided by law.” 

Section 8 requires all warrants, vouchers, etc., to be pre- 
served in the office of the auditor. 

Section 2, article 8, of the same chapter requires the 
auditor to keep an account of all claims presented to him 
for an examination and adjustment, and provides for ap- 
peals by.any.party aggrieved. Al] claims against the state 
are to be presented to him and must have his approval be- 
fore a warrant can be issued. This means the primary 
claims—those of persons who furnish the goods, labor, ete. 
It is true in expenditures contracted by the board of public 
lands and buildings they must approve—that is, certify all 
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vouchers for such expenditures before the auditor can be 
required to act upon them. This is a precaution to pre- 
vent frauds by requiriug the board that contracted the 
debt to certify that the claim is correct. It does not 
change the character of the voucher, however, as that is 
to be for the original claim. (State v. Moore, 36 Neb., 
579.) 

In the case at bar the respondents, on mere estimates and 
without vouchers, allowed Dorgan to draw money at his 
pleasure. The board itself could not draw money from the 
treasury except upon proper vouchers and it had no author- 
ity to authorize Dorgan to do so, Should the mode adopted 
in this case become the rule, every precaution for the pro- 
tection of taxpayers would be broken down, the constitu- 
tion and statutes set at naught, and money unlawfully and 
in defiance of law taken from the treasury. 

The testimony of Hopkins shows that at the time he was 
appointed superintendent, on March 16, 1892, Dorgan had 
built the south wall and one-third of the east wall, and 
that was substantially all that was done. Hopkins testi- 
fies on cross-examination : 

Q. How far had the cell house progressed at the time 
you took charge as superintendent? 

A. The north wall of the cell house was completed and 
part of the east. 

Do you mea the north or south wall? 

. I should say the south wall of the cell house. 

And a part of the east wall? 

. And a part of the east wall; yes, sir. 

. The north wall had not yet been torn down? 

. No, sir; we hadn’t commenced on that. I should 
have said the south wall, 

Q. Was the south wall clear up? 

A. Yes, sir. 

Q. How far was the east wall? 

A. Why it was perhaps one-third. 


grerere 
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He also testifies that “the grates were put in the south 
wall and the door was hung also—the large door.” 

This testimony does not seem to bedenied. The experts 
called to place values upon the several walls of the build- 
ing, and the whole as it now stands, differ greatly. The 
five called from Lincoln all place the values of the several 
parts, including material, very much lower than the ex- 
perts called from Omaha. Thus, Mr. Bullock, a builder 
of Lincoln, placed the value of the south wall at $6,472, 
while Mr. Coots, a builder of Omaha, estimates the value 
complete in round numbers at $10,472.35. - He also esti- 
mates the east wall complete at $2,797.95. It is difficult 
to reconcile the various estimates of the experts, as it would 
seem there should not be so much difference in estimated 
values. Perhaps in arriving at an approximate value it 
would be well to take the average of the estimates, which 
would be $8,437.18 for the south wall complete. Coots es- 
timates the value of the east wall complete at $2,797.95, one- 
third of which would be $910.99. Therefore, all the work 
performed under Dorgan’s superintendence, had it been 
performed by free labor, would have been worth $9,348.07, 
but having been almost wholly performed by convict labor 
the actual cost could not, even at $1 per day for convicts, 
have exceeded $8,000. It also appears that there were 
plans and details prepared for which it is claimed $350 were 
paid. There was some stone on hand, the amount thereof 
does not clearly appear. It could not have been very large, 
however, because Hopkins, after he became superintend- 
ent, purchased stone of Atwood & Co., as heretofore stated, 
to the amount of $1,837.35. At the time Dorgan ccased 
to be superintendent all the stone that was supposed to be 
necessary was sufficient to complete the east wall and to 
raise the north wall to the same height as the south wall. 
But suppose we estimate the stone on hand at $2,000 and 
the value of the south wall at $10,000, and the aggregate of 
the work, had it been performed by citizen labor, would be 
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$13,260, which would include everything, and for this Dor- 
gan had received $32,100, and as there were no funds in 
the treasury the amounts were drawing interest at seven 
per cent. But the work on the south and east walls was 
almost wholly performed by convict labor. The testi- 
mony shows that convicts would perform from one-half to 
two-thirds as much labor as was performed by citizens. So 
that the actual cost of the wall, including superintendence, 
must have been very much less than the above estimate. 

In March or April, 1892, after Hopkins was appointed 
superintendent, he removed the cap-stones from the top of 
the north wall, when it was discovered that there were no 
binders in the wall and that the mortar possessed no adhe- 
siveness—was worthless, and that it would be unsafe to 
build on it. The respondents were thereupon consulted 
and found it necessary to cousent to the tearing down of 
the wall and rebuilding the same, and this was done under 
Hopkin’s direction. Dorgan had nothing to do with this 
or putting on the roof, and all evidence as to the cost and 
value of the north wall, roof, etc., are not in issue in this 
case, nor of the building as it now stands, as there is no 
charge against Hopkins. Dorgan returned to Hopkins 
the sum of $6,331.15. Dorgan has received and has re- 
tained $25,768.85. The state was charged $1 per day for 
the convicts, although other contractors paid but forty 
cents, It was alleged that the state had the choice, and 
that the men selected for the state were experienced stone 
masons, and therefore more valuable than the average con- 
vict. This is shown to be true of eight or ten of those 
employed, but not generally. 

M. D. Welch, president of the Western Manufacturing 
Company, testified that he employed ordinarily about one- 
half of the convicts. 

Q. You have practically carte blanche as to selection of 
the men? 


A. Yes, I have. ° 
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Q. You have your pick of the men in the penitentiary? 

A. Well, that is to say, I don’t take cripples or diseased 
men if I can help it, nor short time men. 

Q. You take long time men—good, strong, healthy fel- 
lows? 

A. Yes, in my business I want to pick a man that ivan 
he gets familiar with the work he will be worth something. 
Tt takes some time to learn them. 

He also testifies that he pays forty cents per day for earh 
convict employed, and furnislies them tobacco, candles, 
chewing gum, etc., in addition. The wages paid by him 
appear to be the ordinary wages, and the proof fails to 
show that on any contract that continued for a considerable 
time were greater wages paid. 

There are charges that more days’ work were charged to 
the state than were rendered. That some such were charged 
there is no doubt, but the extent of such charges cannot be 
determined, although the amount paid was considerable. 
There would seem to be no reason why the state should 
be charged for labor not performed or a greater rate than 
forty cents per day, and with a capable, intelligent, disin- 
terested superintendent of the work and proper effort of 
the respondents, fictitious services would not have been 
charged, and no more would have been paid for the con- 
victs who worked for the state. 

The appointment of Dorgan, whose interests were alto- - 
gether with Mosher, is entirely unjustifiable. If the board 
was busy, as it claims to have been, there was all the more 
necessity for the appointment of a capable, disinterested 
superintendent who could be relied upon to look after the 
business and interest of the state. No ordinarily prudent 
man would have appointed Dorgan to fill the position of 
superintendent nor placed in his hands tens of thousands 
of dollars; and it is not surprising that the state has suf- 
fered serious loss. It seems that Hastings was absent when 
Dorgan was appointed; that he had selected a disinterested 
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person named Davey and had promised him the position. 
But after his return he visited the penitentiary and claims 
to have found everything satisfactory and right, and con- 
cluded to retain Dorgan. No man can serve two masters, 
and this case has proved no exception to the rule. 

That there were frauds in the flour contract there is 
no doubt, but the extent of such frauds it is difficult to de- 
termine. Thus, in January and February, 1892, the flour 
was weighed, it is claimed, and the only record preserved 
was the stubs of the weigh chicks, and they are lost. There 
is also proof that the drayman was in the habit of leaving 
a number of sacks of flour at a designated place on the 
way to the asylum. 

The charges under these heads are fully sustained. 

2. It appears that while Dorgan was possessed of the 
money in question, he, at the request of the respondents, 
paid to Hopkins $200 to enable him and Elder Howe to 
visit the prison congress at Pittsburgh, Pennsylvania. 
Soon afterwards the board received from him $500 of the 
money belonging to the state to pay the expenses of a visit 
to various points to enable them to choose the best cells, 
This was charged to the cell house fund. ‘These appropria- 
tions are justified upon the ground that the state would be 
bencfited thereby, and that therefore it was a proper ex- 
penditure. . 

Section 22, article 3, of the constitution, provides: “No 
allowance shall be made for the incidental expenses of any 
state officer, except the same be made by general appro- 
priation and upon an account specifying each item. No 
money shall be drawn from the treasury except in pursu- 
ance of a specific appropriation made by law and on the 
presentation of a warrant issued by the auditor thereon, 
and no money shall be diverted from any appropriation 
made for any purpose or taken from any fund whatever, 
either by joint or separate resolution. The auditor shall, 
within sixty days after the adjournment of each session of 
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the legislature, prepare and publish a full statement of all 
moneys expended at such session, specifying the amount of 
each item, and to whom and for what paid.” This pro- 
vision declares that “‘No money shall be drawn from the 
treasury except in pursuance of a specific appropriation 
made by law and on the presentation of a warrant issued 
by the auditor thereon.” The legislature makes appro- 
priations. It is for it, composed as it is of the representatives 
of the people, to say what is for the interest of the state 
and requires the expenditure of money. Unless it grants 
the authority there is none. If an officer, or a number of 
them, can take $1 without an appropriation and be justi- 
fied in doing so, he or they may take all that there is in 
the treasury if in their view the state will be benefited 
thereby. Money taken without an appropriation is taken 
not only without law but in defiance of it, and if the prin- 
ciple is once established, would lead to gross frauds and 
peculations. Suppose trustees having the care of property, 
and were receiving the rents and profits, should desire to 
visit distant points to enable them to administer the estate 
with wisdom and prudence and thereby benefit it, could 
they charge this expense upon the owner or beneficiaries 
without their consent lawfully expressed? No more can 
they do so in this instance. The state, through its legis- 
lature, must give its assent to an expenditure, otherwise 
the party must pay it out of his own pocket. No voucher 
was filed with any officer showing the amount expended, 
nor any attempt to comply with the law. In addition, 
this cell house is not ready for the cells even now; there- 
fore, there was no emergency. But under no view of the 
case can the expenditure be justified, and the fact that in 
one or two previous instances such expenditures were made, 
which do not seem to have been known, but tend to show 
the lax metliods that seem to have prevailed with the board 
wherever the expenditure of money was concerned. It 
also appears that the legislature made an appropriation of 
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$1,000 for the traveling expenses of the board. It is true 
Mr. Allen testifies that $500 of this sum had been ex- 
pended. He also testifies that all the members had passes, 
so their railroad fare was nothing. So far as he stated the 
visits to the various institutions by the board, the expendi- 
tures should not have exceeded $100, and probably did not. 
If the board desired to travel on official business it would 
seem that this was the fund for that purpose. It appears 
also that Dorgan used $234 to reset the boilers in the 
prison, a charge which properly belonged to Mosher, and 
should have been paid by him. 

In addition to the ordinary provisions in appropriation 
bills, that of 1891 contained the following: 

“Sec, 3, Each state officer and each board entitled. to 
draw against the appropriation provided for in this act 
shall keep an itemized account of all expenditures made 
by them and report the same with vouchers to the finance 
committee of the next legislature, and no officer of institu- 
tions and no state officer shall incur any indebtedness be- 
yond the amount appropriated in this bill except to prevent 
disaster.” 

The testimony shows that the respondents made no Pe 
tempt to comply with these provisions. The charges are 
fully sustained. 

3. The testimony tends to show that gross frauds were 
committed in the delivery of coal at the Lincoln insane 
asylum, The respondents claim to have been ignorant of 
these frauds until about September, 1892. It appears 
that from the 1st day of October, 1890, to the 26th day 
of March, 1891, the Whitebreast Coal & Lime Company 
furnished coal for the asylum and was allowed therefor 
the sum of $11,551.95, To cover this claim an appropri- 
ation of $12,000, orso much thereof as might be necessary, 
was made, and the claim was certified to the auditor by the 
respondents. ‘The coal was alleged to have been delivered 
on the cars at asylum switch, but the number and initials 
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of the cars on which it was alleged the coal was delivered 
are not given in a single instance. 

Dr. Knapp testifies, in effect, that he did not believe the 
amount of coal charged had been delivered. His book- 
keeper testified to substantially the same facts, Neither of 
them, however, communicated their suspicion to the re- 
spondents. Knapp afterwards approved the vouchers and 
they were approved by the respondents and the warrant 
issued. The fact that an appropriation had been made to 
pay for this coal was not an adjudication of the claim, as 
the legislature cannot adjudicate claims. (State v. Babcock, 
22 Neb., 38.) The very large amount of coal charged— 
sufficient to have supplied all the asylums in the state for 
the time charged—certainly should have put the respondents 
upon inquiry. The reports for coal from the other public 
institutions were before them, and unless fraudulent vouch- 
ers were sent in from them also, of which there is no claim, 
a comparison should have shown the fraud. No examina- 
tion was made, however. A specimen is seen in a voucher 
for July, 1891, as follows: 

“ General Fund. 
“Srate oF NEBRASKA, HosPITaL FOR THE INSANE, 
“To WHITEBREAST CoaL & Lime Co., Dr. 


July 4, 32,000 pea, at $1.72..........0ceceeers seoe $27 52 
6, 40,000 pea, at $1.72......cccecseseceseaee . 384 40 
7, 2,050 Canon, at $6.90..........cceceeee 7 07 
8, 112,000 pea, at $1.72... seovcsecerserseers 96 32 

10, 82,000 lump, at $2.59...........s000000-. 106 19 
10, 41,000 pea, at $1.72. ...... cc ceeceeseeeee 35 26 
11, 40,000 lump, at $2.59.......cecsseeseees 51 80 
14, 41,000 lump, at $2.59.......... cidsauaees 53 09 
14, 40,000 pea, at $1.72..........ceceeeseeees 34 40 
15, 2,720 Canon, at $6.90.........sesseeees 9 38 
16, 40,000 pea, at $1.72... te seeeweene 34 40 
20, 86,000 lump, at $2.59........ deseerevacee 111 37 
22, 2,680 Canon, at $6.90....... Hakscorten 9 24 


13 
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July 23, 42,000 lump, at $2.59...........seeseeees $54 39 
24, 112,000 pea, at $1.72......... ce eeeee wee «= O96 8B 

25, 70,000 pea, at $1.72...s000s0000 sie 60 20 

28, 104,000 pea, at $1.72............ sovusnarss 89 44 
$910 79 


“T hereby certify that the above account is for supplies 
actually furnished the above named institution. 
. “ (Sign here.) Wairesreast Coat & Lime Co. 
“Jno. T. Dora@an. 
“ Examined and adjusted. 
“ 
“Auditor Public Accounts. 
“Per , Deputy. 
“Approved : 
(f3 


is Secretary of State. 
“Per —~, Deputy. 

“Received of T. H. Benton, auditor of public accounts, 
warrant No. 
“(Sign herealso.) § WHITEBREAST Coan & LiME Co. 

“Jno. T. Doraan. 


““ DUPLICATE. 
“HosPITAL FOR THE INSANE, 
“ Lincoun, 7-31, 1891. 
“JT certify that the within account is just and correct and 
that it is a proper and necessary expeuse and has not been 
paid. W. M. Knapp, Superintendent. 
«Examined and approved August 3, 1891, by the board 
of public lands and buildings, and account to be charged to 
appropriation for fuel and lights. 
' J, C. ALLEN, — ; 
“Secretary. President.” 
‘ Indorsed: “ Nebraska Hospital for the Insane, Lincoln, 
Nebraska. Voucher No. $910.79. Warrant is- 
sued on account of fuel and lights to Whitebreast Coal & 
Linie Co. T. H. Benton, 
“Auditor of Publie Accounts.” 
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Betts, Weaver & Co. seem to have adopted the White- 
breast style of vouchers in November, 1891. The voucher 
for December, 1891, is as follows : : 

: “ General Fund. 
“SraTe of NeprasKa, HosPiraL For THE INSANE, 
“To Betts, WEAVER & Co., Dr: 


To 434,500 tons pea, $1.70.......ccseesesseeeeee coone $738 22 
313,120 tons lump, $2.70........0ee000 ceseeeee 846 72 
14,780 tons Canon, $6........esccecsereeeeeseees 86 33 

$1,671 28 


“Approved Jan. 4, 1892.” 


Other vouchers in that form were approved. 

Contracts for coal were let every three months and the 
Whitebreast Coal & Lime Company and Betts, Weaver & 
Co. seem to have monopolized the business. From Oc- 
tober 1, 1890, to December 31, 1891, and the month of 
February, 1892, the amount of coal alleged to have been 
delivered to the asylum at Lincoln was 17,551,907 pounds, 
and the amount actually received, so far as the evidence 
shows, was 7,589,600 pounds, leaving a shortage of 9,962,- 
307 pounds, which cost $12,855.47. The proof fails to 
show that the respondents in any manner profited by these 
frauds. 

The respondents introduced evidence tending to show 
that last October they submitted the whole matter to the 
grand jury of Lancaster county, and thereby sought to 
bring the guilty parties to justice. It is but fair, however, 
to state that Governor Boyd requested them to lay the mat- 
ter before the grand jury, and it is evident that the matter 
had acquired such publicity it could not be avoided. On 
this trial they in effect deny the frauds, or that, if such ex- 
isted, they had any notice thereof in any form and there- 
fore are not chargeable therewith. They seem also to 
exhibit no very friendly sentiments towards the witnesses 
by whoin these frauds were: proved, and certainly show 
no disposition to aid in procuring proof of the same. 
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Some reliance is placed on the approval of the asylum 
officers by the governor in his message of January, 1891. 
This, no doubt, is entitled to considerable weight, but it 
could not in any manner excuse the respondents from thie 
exercise of reasonable care in the examination of the asy- 
lum vouchers. In addition to this, the land commissioner 
in December, 1890, in his report to the governor, which 
is in evidence, says (p. 86): ‘“ Under the existing system of 
furnishing supplies the appropriation funds are too fre- 
quently used in keeping with that conception of charity 
which declares that it ‘hideth a multitude of sins.’ Items 
for luxuries, privileges, and conveniences that are alone 
enjoyed by the officials and their friends are too often 
cloaked in a claim for ‘ board and clothing, fuel and lights,’ 
or some one of the other necessary funds appropriated for 
maintenance of the institution.” 

It is contended by the respondents that the business in 
their respective offices has so increased that it is impossible 
to give attention to many of the details of business that 
come before them and therefore they are excusable. It 
is true there is a large amount of business in each of the 
offices named. This is a large and growing state and busi- 
ness in all departments is constantly increasing. In the 
office of the land commissioner, however, there are ten 
clerks and one deputy, which with the principal make 
twelve persons. In the office of the secretary of state, one 
deputy and two clerks, four persons in all. In the attor- 
ney general’s office, one deputy and stenographer. If these 
officers need additional assistance, if they will present their 
claim to the legislature, through the gévernor, no doubt 
the desired increase would be granted. These facts must 
be known to the respondents, and as no such application 
was niade it must be because it was not considered neces- 
sary.. The business of the state, however, must be con- 
ducted in a reasonably prudent and careful manner, other- 
wise the result would be chaos. Suppose a merchant or 
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business man should urge the want of time to look after 
his business and therefore neglected it, the result would not 
be uncertain. No defense of this kind can be entertained. 

4, Are these acts ground for impeachment? Section 5; 
article 5, of the constitution provides: “All civil officers 
of this state shall be liable to impeachment for any misde- 
meanor in office.” It may be well to inquire first what 
are the duties of public officers? Each one, before enter-' 
ing upon his duties, is required to take an oath that he will 
“ faithfully and impartially perform the duties of his office 
according to law, and to the best of his ability.” An offi- 
cer is bound to exercise ordinary care ; such care as an or- 
dinarily prudent man would exercise in the management of 
his own affairs. The respondents are, to quite an extent, 
trustees. They let contracts and certify claims each year 
to the amount of nearly $1,000,000. Now shall this work 
be performed faithfully to the best of the ability of each as 
he has sworn to do, or shall it be neglected and no exami- 
nation made? 

There is considerable conflict in the authorities as to 
what constitutes an impeachable offense. Under the com- 
mon law, the grounds of impeachment are “high crimes 
and misdemeanors.” In a number of cases under this law 

_it has been held that the cause of accusation must be a 
crime punishable under the criminal law. In England, 
impeachment has been to some extent considered as a mode 
of trial to punish crime, although a judgment of guilty was 
no bar to an indictment and conviction for the same offense. 
In this country, while some of the cases hold that to con- 
stitute an impeachable offense it must be such as could 
be punished under the criminal law, yet in the majority of 
cases it is held that this requirement is unnecessary, and 
we are constrained to adopt the latter view. Judge Law- 
rence, in 6 Am. Law Reg., 649, in discussing the meaning 
of the word, says: “The word ‘misdemeanor’ has a common 
law, a parliamentary, and a popular sense. In a parlia- 
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mentary sense, as applied to officers, it means maladminis- 
tration or misconduct, not necessarily indictable.” ‘“ De- 
meanor is conduct” and misdemeanor is misconduct in the 
business of his office. It must be in matters of importance 
and be of.a character to show a willful disregard of duty. 
Now do the acts above recited constitute misconduct in 
office? We are not without authorities in this state on 
that point. Thus in Minkler v. State, 14 Neb., 181, a 
county surveyor, who acted on the honest belief that he had 
aright to remove section corners erected by the govern- 
ment to conform to the field notes, was found guilty of mal- 
administration of his office and was removed. In State v.. 
Oleson, 15 Neb., 247, the relator was removed from the of-. 
fice of sheriff for official misdemeanors and the judgment 
was. affirmed. It is true the principal question in this 
court was the jurisdiction of the county commissioners to 
try the cause, but the character of the offense was also to 
some extent involved. In State v. Meeker, 19 Neb., 444, 
the respondent was removed from office by the county 
board of Saline county for certain alleged violations of 
the law, and while an appeal was pending this court com-. 
pelled him to deliver over the books of the office to the 
person appointed in his stead In these cases there was no 
hesitancy on the part of .this court to hold that these judg- 
ments of removal were valid. Among the grounds men- ” 
tioned in the statute for removal from office are habitual or 
willful neglect of duty. (Comp. Stats., ch. 18, art. 2, sec., 
1.) An examination of the constitutional provisions of a 
number of the western states will show that misdemeanor. 
is cause for impeachment. Thus: . 
- Section 1, article 7, of the Wisconsin constitution pro- 
vides for impeaching “all civil officers of this state for cor- 
rupt conduct in office, or for crimes and misdemeanors.” 
. Section 7, article 6, of the constitution of Indiana de- 
clares that “All state officers shall for crime, incapacity, or, 
negligence be liable to be removed from office either by im-- 
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peachment, * * * orbya joint resolution of the gen- 
eral assembly.” 

Section 30 of the constitution of Illinois provides that 
«The general assembly may for cause entered on the jour- 
nals, upon Gue notice and opportunity for defense, remove 
any judge upon concurrence of three-fourths of all the 
members of each house, All other officers in this article 
mentioned shall be removed from office on ppeecaatiion and. 
final conviction for misdemeanor in office.” 

Section 197 of the constitution of. North Dakota pro- 
vides for impeachment for “ misconduct, malfeasance, crime, 
or misdemeanor in office, or for habitual drunkenness, or 
gross incompetency.” Section 4, article 16, of the consti- 
tution of South Dakota is the same. 

Section 28, article 2, of the constitution of Kansas pro- 
vides for: impeachment for any misdemeanor in office. 

Section 20, article 3, of the constitution of Iowa pro- 
vides. “‘ for ita peaeliment for any misdemeanor or malfea- 
sance in office.” : 

The constitution of Colorado specifies “high crimes, or 
paderieanors or malfeasance in office.” (Sec. 474.) 

Other states provide for substantially the same causes. . 

The provision in the constitution of this state is broader. 
than that of any of the states named except Kansas, Un- 
der our constitution any gross misconduct in office is cause 
for impeachment. It would be a violation of the oath of 
office and of the officer’s duty. In that respect our con- 
stitution is much broader than the common law term “high 
crimes and misdemeanors.” But even at common law the 
offense. need not necessarily be a crime punishable by the 
criminal law. Alexander Hamilton, in No. 65 of the 
Federalist, says: “The subjects of its jurisdiction are those 
offenses which proceed from the misconduct of public men, 
or, in other words, from the abuse or violation of some 
public trust. They are of a nature which may with pe- 
culiar propriety be denominated political, as they relate 
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chiefly to injuries done immediately to the society itself.” 
Hamilton’s views are generally adopted in this country. 

In the early part of the present century impeachment 
was the ordinary mode of removing objectionable officers. 
Thus, in Massachusetts and some other stafes, county 
officers and even justices of the peace were impeached. 
In many, if not all, of the states at the present time the 
statutes provide for a simple, direct proceeding in an action 
in the courts in the nature of impeachment against certain 
officers who are guilty of misconduct in office ; and impeach- 
ment is but one of the remedies for that purpose, and in 
this state, as applied to a state officer, is the sole remedy. 
The causes, however, which would cause the removal of a 
county officer on the ground of misconduct in office would 
seem to be sufficient against a state officer. 

The claim that there was no willful disregard of law in 
the penitentiary cell house is clearly shown to be un- 
founded. The respondents’ duty to the state was, in the 
first instance, to appoint a capable, efficient superintendent 
who would protect the rights of the state; second, see that 
the state received as fair treatment as other contractors in 
the employment of convicts, and purchase of materials, 
and to exercise a general supervision over the work; and 
third, to permit no money to be drawn except on original 
vouchers of the persons primarily entitled to the money or 
their assignees. In all these respects there was a failure to 
discharge their duty. Their claim that they knew nothing 
against Dorgan is entitled to no weight whatever. They 
lid know that he represented the party who could and 
jrohably would profit by his being superintendent. In- 
ceed the argument that they were able to hire him cheaper 
than a disinterested party is an admission of his unfitness, 
as it shows that he was drawing full pay for his services 
from Mosher at the same time. In addition to these facts, 
each allowance of an estimate without a voucher was a vi- 
olation of a duty by the respondents by which they wrong- 
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fully and willfully permitted Dorgan to draw money from 
the treasury. 

Some attempt was made to prove usage as a defense to 
some or all of these charges. But the authorities are uni- 
form that usage cannot be proved to contradict the ex- 
pressed terms of a contract or where it would result in 
violating some positive requirement of statute. (Rogers, 
Expert Test., 271-272, and cases cited.) It is very clear 
that proof of usage cannot be considered, otherwise we 
might be asked to sanction the practice at asylum switch. 

Considerable stress is laid upon the good faith of the re- 
spondents in committing these acts. This question was 
before this court in Cobbey v. Burks, 11 Neb., 161-162, in 
an action for taking illegal fees. It is said: “The penalty 
imposed by this act may be incurred by exacting fees which 
are supposed at the time to be legally demandabie. By the 
very words of the prohibitory clause the taking is the gist 
"of the offense. Ignorance of the law will not excuse in 
any case; and this principle is applicable, and with irresisti- 
ble force, to the case of an officer selected for his capacity 
and in whom ignorance is unpardonable. The very ac- 
ceptance of the office carries with it an assertion of a suffi- 
cient share of intelligence to enable the party to follow a 
guide provided for him with an unusual attention, clearness, 
and precision. On any other principle a conviction would 
seldom take place even in cases of the most flagrant abuse; 
for pretexts would uever be wanting.” It may besaid that 
the people having elected these men, their will should be 
respected and they should not be ousted for the offenses 
charged. In every vote I have given in this court I have 
favored carrying out, as far as possible, the will of the peo- 
ple as expressed through the ballot-box ; but the same con- 
stitution which provides for the election of officers and for 
adischarge of the duties of the officers also provides for 
declaring the office vacant in case of serious, willful mis- 
conduct ; in other words, where the officer fails to faith- 
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fully perform the trust committed to his hands. The doe- 
trine has been applied in equity from time immemorial. 
Thus, if a trustee misbehaves in any way to the detriment 
of the estate he may be removed. (Ez parte Reynolds, 5 
Ves., 707.) So.if he refuse or neglect to execute the trust 
it is cause for removal. (In re Mechanics Bank, 2 Barb. 
[N. ¥.], 446; De Peyster v. Clendining, 8 Paige [N. Y.], 
295; Perry, ‘rusts, sec. 419, and cases cited.) This rule 
has Been applied by this court against inferior officers i ina 
number of instances. Thus, in Brock v. Hopkins, 5 Neb., 
231, it was held that a clerk of the district court was fable 
for damages occasioned by his negligently and carelessly. 
taking insufficient security. While if he exercised a rea- 
sonable degree of care in the performance of his duty he 
was not liable. In Fox v. Meacham, 6 Neb., 531, it was 
held that where a justice of the peace violates the law and 
abuses. his authority to the injury and damage of another 
he and his sureties are liable on his bond for such damages. 
I know of no reason why the same rule which would hold 
a county officer liable for damages, or guilty of an offense 
for which he might be removed should not be applied to 
the state officers. The charge in both cases is substantially 
the same, viz., misconduct in office. If a county officer is 
guilty no one will tirge as a reason for condoning the of- 
fense that the accused was elected to the office and that the 
people would be deprived of his services by his removal ; 
and I know of no good reason why the same rule shonld 
not be applied where the officer is elected by the entire state. 
It is said the respondents acted judicially in approving 
accounts and therefore are not liable for their acts, The 
able attorneys for the respondents made no claim of this 
kind, and, therefore, it is evident that they did not rely 
upon it. If in approving accounts they act judicially, in 
order to protect them there are three things which must 
concur; First, the claim must be one they are authorized 
to audit; second, it must be presented in the form of a bill 
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or voucher showing the debt and what it is for, otherwise 
the board would be like a judge passing upon a matter not 
before him—such as a matter not put in issue; and third, 
the statute makes it their duty to investigate every claim. 
The protection accorded to a judge against a private action. 
does not apply when he is on trial under specific charges 
of impeachment. Even a judge of this court could not 
plead protection against such charges. In such case’ his 
conduct and general manner of conducting his business 
may be inquired into, and if he is found guilty of miscon- 
duct on any of the charges he may be declared guilty. But 
no judicial officer is protected when he exceeds his author- 
ity, and these respondents very clearly, in all they are 
charged with, acted either without authority of law or in 
excess of such authority. But in my view their duties. 
are not judicial. In the proper sense they do not allow. 
accounts. They merely investigate, or should investigate, 
the vouchers and the several items thereof to see that they 
conform to the contract. In other words, the duty of the 
board is to let contracts in a specified manner, and when 
vouchers are presented under such contracts which, upon 
examination, are found to be correct, they are to certify the 
same to the auditor. The certificate is not a final order 
from which an appeal would lie, and is not a judicial act. 
It will not be seriously contended that an officer who neg- 
ligently and improperly certifies a fraudulent account which 
it was his duty to investigate, or who unlawfully draws 
money from the treasury, is protected from the consequences 
of his acts, and, so far as I am aware, no case so holds. 
The rule announced in this case, it seems to me, would have 
protected Tweed from prosecution. Yet we know that he, 
was tried and convicted for obtaining money from the city 
of New York upon fictitious claims allowed against the 
city by the proper authorities, and suit was also brought in 
behalf of the people to recover the money so obtained. 
In People v. Tweed, 63 N. Y., 194, the petition -alleged 
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that Tweed was president of the board of supervisors of 
the county of New York and * * * “procured vari- 
ous fictitious claims to be made up, purporting to be lia- 
bilities, amounting in the aggregate to $6,198,957.85, spec- 
ified in a schedule annexed, which were presented and by 
the procurement of said conspirators were certified to by the 
three auditors named,” ete., and it was held that the action 
could be maintained. 

Proof was introduced on behalf of the respondents to 
show that Dorgan, Knapp, and others had given bonds to 
the state. It is evident that none of these bonds will cover 
the actual loss to the state, and even if enforced would be 
an inadequate remedy. But the giving of a bond by an 
officer does not exempt him from the performance of his 
duty, nor relieve those who superintend his acts‘from a 
faithful supervision of the same. The law imposes the 
duty of supervision with “a reasonable degree of care.” 
The duty of an officer is stated by Judge Lake in Brock 
v. Hopkins, supra, that he exercise a reasonable degree of 
care in the performance of his duty. It seems to me the 
respondents wholly failed in the performance of their duties 
in the cases specified in these charges, whereby the state 
during the ten months that Dorgan was superintendent lost 
a large sum of money, probably not less than $15,000; 
and $234 for resetting the boilers which was not a debt of 
the state, together with the sums drawn by Hopkins and 
Howe to go to Pittsburgh, and the respondents to go to St. 
Louis, in all $934. The overpayments for coal, all in six- 
teen months, exceed $12,000. An ordinarily prudent man 
would have required the vouchers to be in proper form, 
giving the numbers and weights of the several cars. There 
are telephones in all of the public buildings so that it 
would have taken but a moment to make the proper in- 
quiries in regard to the coal and protect the interest of the 
state, but so far as the proof shows such inquiries were not 
made in a single instance. A public officer, like any other 
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servant, should be faithful to his employer to see that in 
all matters under his control the master shal} not be de- 
frauded ; in other words, he shall be faithful to his trust, 
not as an eye servant, but in the sight of God. That is, 
in effect, the oath that each officer takes to faithfully per- 
form hisduty. Our public institutions should be conducted 
on business principles and without fear, favor, or favoritism, 
and no money should be drawn from the treasury except in 
strict pursuance of law. If the court should approve or 
even condone the conduct of the respondents in these cases, 
the influence of the decision will be felt in every depart- 
ment of business in the state as tending to weaken the 
sense of faithfulness of public officers and employes, and 
in every way prove detrimental to the best interests of so- 
ciety. There are an abundance of men in the state who 
can, and if the opportunity is given by their selection to 
the offices filled by the respondents will, faithfully look 
after the interests of the state; and as the respondents have 
failed in that regard, the charges are well taken and should 
be sustained. I therefore vote guilty as charged. I fear 
the result of the decision, if adhered to, will be to open a 
door to the grossest frauds in the public institutions of the 
state. 

A number of the witnesses for the state testified as if under 
constraint, and there seemed to be powerful influences af- 
fecting some of them aside from the immediate friends of 
the respondents at work in their fayor. The respondents, 
of course, are not responsible for these influeuces, but it is 
my duty to mention them. 
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Orro LosEck, ADMINISTRATOR, APPELLANT, V. LEE- 
CLARKE-ANDREESEN HarpwarRE COMPANY ET 
AL, APPELLEES. 


FILED JUNE 6, 1893. No. 4750. 


1. Partnership: SuRvivinc PARTNERS: LIABILITY TO ACCOUNT 
FoR GoopD-WILL oF Figm. Upon the dissolution of a partner- 
ship firm by the death of one of its members, the surviving part- 
ners may carry on the same line of business at the same place 
as was transacted the firm business, without liability to account 
to the legal representative of the deceased partner for the good- 
will of said firm, in the absence of their own agreement to the 
contrary. 


: SALE BY REPRESENTATIVE OF DECEASED PARTNER’S 
INTEREST. Where the legal representative of a deceased mem- 
ber of a partnership firm, as such, without words of limitation, 
joins in the sale of all the stock and fixtures of such firm to 
the surviving members thereof, such legal representative cannot 
maintain an action against snch survivors for the good-will of 
said firm or for any portion thereof. 


2, 


AppraL from the district court of Douglas county. 
Heard below before WAKELEY, J. 


Cowin & McHugh and Gregory, Day & Day, for appel- 
lant: 


* Good-will is a proper subject of sale or bequest. (Green- 
wood, Public Policy, p. 729.) The good-will of a busi- 
ness is property and held and treated as independent of 
either the stock, fixtures or place. (Sheppard v. Boggs, 9 
Neb., 258; Wallingford v. Burr, 15 Id., 204, 17 Id., 187; 
Austen v. Boys, 4 Jurist n.s.[Eng.], 719.) The good-will 
does not survive, but is partnership property; if not dis- 
posed of by consent, it must be sold like other partnership 
effects. (Dougherty v. Van Nostrand, 1 Hoffman Ch.[N.Y.], 
68; Lindley, Partnership, p. 443; Hall v. Barrows, 4 De 
Gex, J. & S. [Eng.], 150*.) 
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John L. Webster, contra: 


The good-will of the firm passed to the survivors of the 
firm on the death of Fried. The plaintiff had no interest 
therein. (3 Kent, Com., p. 64; Hammond v. Douglas, 5 
Ves. [Eng.], 589; Farr v. Pearce, 3 Mad. [Eng.], 74; 
Lewis v. Langdon, 7 Sim. [Eng.], 421; Parsons, Part- 
nership, pp. 274, 461; Robertson v. Quiddington, 28 Beav. 
[Eng.], 529.) 


Ryan, C. 


In the month of March, 1881, Henry J. Lee, C. A. 
Fried, E. M. Audreesen, and H. T. Clarke entered into a 
written agreement whereby they associated themselves as 
partners under the firm name of Lee, Fried & Co., for 
the purpose of dealing at wholesale in nails, hardware, and 
tinners’ stock. This partnership business was to commence 
in March, 1881, and to expire January 1, 1883, after which 
it continued probably upon the same terms as provided in 
said contract, though we find in the record no direct evi- 
dence of any agreement as to such continuance, The busi- 
ness was carried on by the firm of Lee, Fried & Co. until 
the death of C. A. Fried, which occurred August 16, 1887; 
indeed, even then, matters continued as before, except that 
Otto Lobeck, having qualified as executor of the estate of 
C. A. Fried, acted in place of said decedent. On the 30th 
day of December, 1887, Henry J. Lee, Henry T. Clarke, 
Edward M. Andreesen, and one John T. Clarke entered 
into a written contract, to which said executor, as such, was 
a party, of which contract the following is a copy: 

“This contract, made on the 29th day of December, A. D. 
1887, by and between the surviving partners of the firm 
known as Lee, Fried & Co., to-wit, Henry J. Lee, Henry 
T. Clarke, Edward M. Andreesen, and Otto Lobeck, ex- 
ecytor of the estate of C. A. Fried, deceased, parties of the 
first part, and Henry J. Lee, Henry T. Clarke, Edward M. 
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Andreesen, and John T. Clarke, parties of the second part, 
witnesseth, that for and in consideration of the covenants 
hereinafter contained, to be kept and performed by the re- 
spective parties to this contract, the parties of the second 
part agree to form a corporation prior to January 2, A. D. 
1888, to be known as Lee-Clarke-Andreesen Hardware 
Company, for the purpose of conducting a general hard- 
ware business; the said parties of the first part agree to 
sell to such corporation when formed, and said parties of 
the second part, as such corporation, agree to buy the stock, 
fixtures, and good-will of the business owned and con- 
ducted by the former firm of Lee, Fried & Co. at the mar- 
ket value thereof, as per inventory taken between Decem- 
ber 26 and December 31, A. D. 1887; said stock to be 
inventoried with freight added. ‘The said parties of the 
second part, as such corporation, agree to pay, and the said 
parties of the first part agree to accept therefor, stock in said 
corporation at par value, or part cash, at the option of said 
corporation ; said transfer to take place January 1 or 2, A. 
D. 1888. The said parties of the first part agree to pay 
all outstanding indebtedness of said firm; the said parties 
of the second part, as such corporation, agree to make col- 
lection of all outstanding accounts of said old firm without 
cost to said parties of the first part, unless for extraordi- 
nary expenses, such as attorney’s fees, court costs, etc. ; said 
collections, when made, to be turned over to said parties of 
the first part. or an authorized representative, and to be 
used on paying the liabilities of the old firm of Lee, Fried 
& Co. ; and the parties of the first part agree among them- 
selves that the stock in said corporation received in pay- 
ment for the stock, fixtures, and good-will of said part- 
nership shall be apportioned and partitioned among the 
surviving members of said firm and the executor of C. A. 
Fried, deceased, according to their interest in the partner- 
ship, as the same may appear from the books of account of 
said partnership; provided, however, that if the said Otto 
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Lobeck, executor of ‘the estate of C. A. Fried, deceased, 
shall elect to receive money in lieu of said stock for the in- 
terest of his decedent in said partnership, then the other 
members of said partnership, to-wit, Henry J. Lee, Henry 
T. Clarke, and Edward M. Andreesen, shall purchase from 
said Lobeck the amount of stock in said corporation to 
which his decedent would be entitled as a member of said 
partnership, at its par value, each an equal one-third of said 
stock, to be paid therefor in money. 

“Witness our hands this 30th day of December, A. D. 
1887, Lrg, Friep & Co., 

“Henry J. Lex, 

“Lee, Friep & Co., 

“Henry T. CLAargKE, 

“Epwarp M. ANDREESEN, 

“Otto Lopeck, 

“Administrator with will attached, 
“ Parties of the First Part. 

“Henry J. Ler, 

“Henry T. Clarke, 

“EDWARD M. ANDREESEN, 

“Joun T. CLARKE, 

“ Parties of the Second Part.” 

_ Consistently with the terms of the above contract the 
said Henry J. Lee, Henry T. Clarke, Edward M. An- 
dreesen, and John T. Clarke organized a corporation under 
the name of Lee-Clarke-Andreesen Hardware Company, 
which took possession of the entire property invoiced as 
described in the aforesaid written agreement and the bill 
of sale, executed January 16, 1888, of which the following 
is a copy: 

“Know all men by these presents, that, for a valuable 
consideration, we, Henry J. Lee, Henry T. Clarke, and 
Edward M,. Andreesen, surviving partners of the late firm 
of Lee, Fried & Co., have bargained and sold, and by 
these presents do bargain and sell, unto the Lee-Clarke- 

14 
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Andreesen Hardware Company the stock of hardware, 
warehouse, and fixtures of said late firm, according to the 
inventory taken between December 26 and December 31, 
1887, amounting to $198,436.75, together with the good- 
will of the business of said late firm. To have and to 
hold the said property and good-will unto the said Lee- 
Clarke-Andreesen Hardware Company, its successors and 
assigns, forever. This bill of sale being made in execu- 
tion of said contract dated December 29, 1887, for the sale 
of said property. 

“ Witness our hands this 16th day of January, 1888. 

, “Les, Frrep & Co. 
“EpwarD M. ANDREESEN. 
“HH, T. CLARKE. 
“HF. J. Lee.” 

It does not satisfactorily appear why the above bill of 
sale was not signed by Otto Lobeck as the representative 
of ‘C. A. Fried, for, while it purports to be made to carry 
into execution the written contract of date December 29, 
1887, in which said Lobeck, in his representative capacity, 
appeared as one of the parties of the first part, he seems 
by common consent to have been omitted from even men- 
tion in the bill of sale. It might be inferable from the 
draft of date December -31, 1887, made by Otto Lobeck,. 
as administrator of C. A. Fried’s estate, upon the firm of 
Fried & Co. in favor of C. O. Lobeck, for $5,000, that the 
said administrator had elected to, and had thereby in part 
consummated his said election to withdraw from said firm: 
If this satisfactorily appeared, the determination of this 
appeal would be much simplified. As the evidence does 
not explain the non-joinder of Lobeck as administrator in 
the bill of sale, and as it does not point to sufficient cer- 
tainty of intent to warrant placing great stress upon it, the 
bill of sale will be assumed to have been made in execu- 
tion of the contract entered into on December 29, 1887, 
and upon that assumption the rights of the parties will be 
considered without reference to said draft. 
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This action was brought in the district court of Douglas 
county by Otto Lobeck, as the representative of C. A. 
Fried, against the Lee-Clarke-Andreesen Hardware Com- 
pany, Henry J. Lee, Henry T. Clarke, and Edward M. 
Andreesen. The prayer of the petition was that said de- 
fendants be required to make a just and fair inventory and 
valuation of the good-will acquired as above described, 
and be required to account for the same, either by the is- 
suance of stock or in money, as to the court should seem 
equitable and proper, and for such other and farther her 
as to the court might seem meet. ay ret 

The answer, in addition to other denials which need: not 
be detailed, denied that the good-will was of any value, but 
alleged that it passed incidentally with the stock of goods 
purchased ; that the invoice covered such good-will, and 
that by said executor having accepted payment on account 
of the interest of the estate of his decedent under the terms 
of said written agreement, he was estopped to make claim 
for the value of the good-will of the firm of Lee, Fried & 
Co. There was areply, which was in substance a denial of 
the various affirmative matters pleaded in the answer. 

On the 11th day of February, 1891, a trial was had to 
the court, upon which the court found for the defendants 
and adjudged that the cause be dismissed for want of 
equity and that said defendants recover their costs. During 
the trial of the case plaintiff offered to show the value of 
the good-will of the firm of Lee, Fried & Co. as a fact in- 
’ dependent of, aud in addition to, the price paid for the 
merchandise of said firm purchased by the defendants. 
This offer of evidence was refused, and in various ways 
the questions which shall now be considered were properly 
presented for adjudication. These involve the construction 
of the contract, between plaintiff and the other parties to 
the above contract, and the respective rights and remedies 
of such parties, with reference to the good-will of the firm 
of Lee, Fried & Oo. 
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Only one member of the firm of Lee, Fried & Co. had 
died at the date of the above contract, and his executor, 
with the other members of said firm, constituted the par- 
ties of the first part. The parties of the second part were 
the surviving members of the firm of Lee, Fried & Co., and 
John T. Clarke. The subject-matter of this contract was 
“the stock, fixtures, and good-will of the business owned 
and conducted by the former firm of Lee, Fried & Co.” 
The price to be paid was the market value of the subject- 
matter of the contract, to be determined as per inventory 
therein described ; said stock to be inventoried with freight 
added. This contract, however, did not contemplate the 
purchase by the parties of the second part, as individuals, 
of the subject-matter thereof, but that such purchase should 
be made by them as a corporation to be formed thereafter 
under the name of the Lee-Clarke-Andreesen Hardware 
Company. Another peculiarity of this contract was in the 
media of payment. The consideration recited was the 
keeping and performing of certain conditions, which were 
payment either wholly or partly in stock of the corporation 
contemplated at its par value and the balance in cash at the 
option of said corporation, and the payment of all out- 
standing debts and the collection of all outstanding accounts 
of the firm of Lee, Fried & Co. After providing for pay- 
ments and collections as above, the parties of the first part, 
Henry J. Lee, Henry T. Clarke, Edward M. Andreesen, 
and Otto Lobeck, executor of the estate of C. A. Fried, 
agreed among themselves that such stock as should be is- 
sued by the proposed corporation in payment for the stock, 
fixtures, and good-will of said partnership should be ap- 
portioned and partitioned among the surviving members of 
said firm of Lee, Fried & Co., and the executor of C. A. 
Fried, deceased, according to the interést of each in the 
partnership, as such interest appeared by the books thereof; 
provided that if said executor elected to receive money in 
lien of stock for the interest of C. A. Fried, then that 
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Henry J. Lee, Henry T. Clarke, and Edward M. Andreesen 
should purchase from said executor the shares of stock to 
which, as such executor, he would be entitled at,its par 
value. 

From this synopsis it is evident (aside from paying the 
indebtedness of the firm of Lee, Fried & Co., and making 
collections of its outstanding accounts for that purpose) that 
each of thie said first parties to said contract agreed to ac- 
cept payment, for the property inventoried, in the stock of 
the proposed corporation, or partly in stock and the bal- 
ance in money, at said proposed corporation’s option. 
Among themselves the parties of the first part further 
agreed that in event payment should be made in the stock 
of said proposed corporation, it should be divided in a 
certain manner, with the proviso, however, that if the 
executor of C. A. Fried should elect to receive money 
rather than stock, each of the other parties of the first part 
would pay him in cash one-third of the par value of said 
stock. This action was brought against the Lee-Clarke- 
Andreesen Hardware Company, Henry J. Lee, Henry T. 
Clarke, and Edward M. Andreesen. There is no averment 
in the petition of any demand for the delivery to plaintiff of 
stock by the Lee-Clarke-Andreesen Hardware Company 
nor of a refusal by that corporation to issue stock alone or 
make payment partly in its stock and partly in money as 
provided in said agreement. The complaint of violations 
of the above contract is made solely as against Henry J. Lee, 
Henry T. Clarke, and Edward M. Andreesen—the said 
hardware company being only incidentally mentioned as 
having ratified said contract and assumed all the rights to 
and secured all the benefits thereof by taking possession of 
all the property, assets, and estate of the former firm of Lee, 
Fried & Co., by, through, and under said contract, and 
appropriating the stock, fixtures, good-will, and certain 
leasehold interests and estates of said firm of Lee, Fried 
& Co., for the purpose of specially protecting and securing 
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the full benefits of the good-will of the last mentioned 
firm, and as having appropriated the same to their own 
use and behoof exclusively. As the antecedent portion of 
the last paragraph had reference solely to the above corpo- 
ration, it is probable that the closing sentence was intended 
to be limited in like manner, though it is spoken of in 
the plural number. However that may be, it is clear that 
the petition predicated plaintiff’s rights upon the primary 
liability of the surviving members of the firm of Lee, 
Fried & Co., and as whatever liability may be found to 
exist as against the Lee-Clarke-Andreesen Hardware Com- 
pany must in any event, under the averments of the peti- 
tion, be secondary and only collateral to that of H. J. Lee, 
Henry T. Clarke, and Edward M. Andreesen, the alleged 
liability of these three last named parties to the estate of 
C. A. Fried must necessarily be the test of plaintiff’s 
right of recovery. 

As the judgment prayed was for the value of the “good- 
will” of the firm of Lee, Fried & Co., it may not be with- 
out profit to define that term. In Dougherty v. Van Nos- 
trand, 1 Hoffman Ch. [N. Y.], 69, it was said: “The 
good-will of a trade is called by Lord Eldon the prob- 
ability that the old customers will resort to the old place, 
(Curtwell v, Lee, 17 Vesey [Eng.], 346.) In Parsons, 
Partnership, on marginal page 262*, the term “good-will” 
is thus discussed: “It is a hope or expectation which may 
be reasonable and strong and may rest upon a state of 
things that has grown up through a long period and been 
promoted by large expenditures of money. And it may 
be worth all the money it. has cost anda great deal more, 
but it is, after all, nothing more than a hope grounded 
upon a probability.” 

_ These definitions have reference to but one, though the 
generally employed, use of the term “good-will.” In 2 
Lawson’s Rights, Remedies, and Practice, sec. 685, the same 
form of good-will is defined, in conjunction with which, 
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however, is found another meaning which must be taken 
into account as the sense of the term as treated of in one 
class of adjudicated cases, of which Smith v. Walker, 57 
Mich., 456, is an example. This language (italicized to 
challenge attention to the superadded meaning)is employed 
in the section above referred to. ‘The good-will of a busi- 
ness is defined as the benefit which arises from its having 
been carried on for some time in a particular house or by.a 
particular person or firm, or from the use of a particular 
trade-mark or trade-name. Its value consists in the prob- 
ability that the old customers will continue to be customers, 
notwithstanding a change in the firm name or place of 
business. It is a species of personal property.” Still, an- 
other meaning is sometimes included in the definition of the 
term “good-will,” as illustrated by the following language 
quoted from Collyer, Partnership, as embodied in section 
161: “The term ‘good-will’ is used in two distinct senses. 
It is applied either to an advantage arising from the fact 
of sole ownership simply, without reference to other per- 
sons; or as an advantage arising from the fact of sole 
ownership, to the exclusion of other persons. The latter 
species of good-will is founded on special contract, and is 
a commodity upon which a valuation may be fixed. 
Therefore, the interest of an outgoing partner in such good- 
will may be valued and assigned, with the rest of the ef- 
fects, to the remainiug partner. A good-will of this kind 
being a valuable’ addition to a trade, and arising as it does 
in contract, must be created by some appropriate words, It 
cannot be implied from the general words, stock, effects, 
ete. Therefore, where one partner had agreed to sell to his 
copartner ‘his inheritance in their nursery for £10,000,’ 
and the other partner, in answer to the proposal, wrote as 
follows: ‘I agree to give you £10,000, as you mention, 
for your moiety of all your partnership premises, stock, 
business, and concern,’ Lord Eldon held that the purchaser 
had no right, according to his contract, to claim any good 
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will in the trade, in addition to the partnership property 
which was the subject of it, except what was the necessary 
effect of his acquiring the sole ownership in the property ; 
certainly not such as to preclude the seller from carrying on 
the same trade, where, and when, and with whom he pleased.” 

In section 99 of Story, Partnership, the generally em- 
ployed definition of this term is given, after which occurs 
the following language: “But the term ‘good-will’ is 
sometimes applied to another case, where a retiring part- 
ner contracts not to carry on the same trade or business at 
all, or not within a given distance. This is an interest 
which may be valued between the parties, and may there- 
fore be assigned with the premises and the rest of the effects 
to the remaining partner as an accompaniment of the or- 
dinary good-will of the establishment. Good-will, in the 
former sense, is therefore an advantage arising from the 
mere fact of sole ownership of the premises, stock, or es- 
tablishment, without reference to other persons as rivals; 
und in the latter sense as an advantage arising from the 
fact of excluding the retiring partner from the same trade 
or business as a rival.” 

In the discussion of adjudicated cases there has not 
always been kept in view, much less stated, what particu- 
Jar form of good-will was under consideration. For in- 
stance, where it is the right to use the trade-mark adopted 
and made valuable by a firm or an individual, it is readily 
seen that it has something of the nature: of tangible per- 
sonal property, and as such independently might properly 
be subject to sale. This form of property is frequently 
protected by injunction, and, in various ways, is treated as 
one form of good-will having no analogy to that form un- 
der consideration in the case at bar. Again, the term is 
sometimes applied to the contract obligation to refrain from 
competition by a retiring partner as against the other 
members of the firm, either as mieasured by the extent of 
territory or duration of time. Such an advantage as this 
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affords may be of great value, and, having its origin in con- 
tract, and being founded upon sufficient consideration, the 
courts recognize, protect, and enforce it. 

Of these forms of good-will which imply a mouopoly 
such as the courts will protect, it has been said that good- 
will may independently be transferred. This distinction 
as to the use of the term “good-will” is recognized in the 
above text quoted from Story and from Collyer on Part- 
nership. Speaking generally, it is believed it will be found 
that whatever confusion has arisen as to the right to trans- 
‘fer good-will specifically and independently, is referable 
simply to a failure tu distinguish these different forms of 
good-will. As to that form which must alone be consid- 
ered in determining this case, there is no confusion of in- 
terpretation nor conflict of authorities. Treating of it is 
the following language, quoted from Collyer, Partner- 
ship, section 162: ‘The former species of good-will is 
clearly not founded in special contract, but in a combina- 
tion of accidental circumstances; as the existence and celeb- 
rity of the house, the skill and affluence of the trader, or 
the prejudices or necessities of the customers. This, there- 
fore, is not a tangible interest. It is not a commodity on 
which a specific value can be placed, or for which a definite 
allowance can be made. Therefore, upon the death of one 
partner, itis not stock of which the executor of a deceased 
partner can compel a division, unless he can also compel a 
sale of the whole premises and stock, as in the case of a 
partnership at will. Under these latter circumstances, 
‘however, the good-will would accompany the rest of the 
stock, and might create some additional speculative value 
in the mind of a purchaser. Accordingly, a court of equity, 
-in this and similar cases, would so treat it that its value 
-should be felt and appreciated by all parties interested in 
the concern; and therefore, in decreeing a sale of the en- 
tire partnership, would order the sale to be so adjusted as 
to give full effect to the value of the good-will.” 
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In the case of Austen v. Boys, 4 Jurist n.s. [Eng.], 719, 
where the plaintiff sought to recover the value of his al- 
leged good-will in a firm of solicitors, the following lan- 
guage was used by Lord Chancellor Chelmsford : “ Where 
a trade is established in a particular place, the good-will 
of that trade means nothing more than the sum of money 
which any person would be willing to give for the chance 
of being able to keep the trade connected with the place 
where it has been carried on. It was truly said in argu- 
ment that ‘ good-will’ is something distinct from the prof- 
its of the business, although, in determining its value, the 
profits are necessarily taken into account, and it is usually 
estimated at so many years’ purchase upon the amount of 
those profits. But the terme‘ good-will’ seems wholly in- 
applicable to the business of a solicitor, which has no local 
existence, but is entirely personal, depending upon the trust 
‘and confidence which persons may repose in his integrity, 
and ability to conduct their legal affairs. * * * But 
this term, however, as used in the agreement of 1846, ap- 
pears to me to be capable of a definite meaning; and if con- 
fined within the limits of the agreement, and as between 
the parties themselves, it becomes perfectly intelligible. It 
seems to have been intended to describe that interest which 
the retiring partner would have had if he had remained in 
the partnership, and which, by his retirement before its ter- 
mination he was willing to relinquish to the continuing 
partner. * * * But it is said that the stipulation as 
to not practicing within one hundred miles of the post- 
office, being indefinite, and therefore extending to the whole 
period of the life of the retiring partner, is inconsistent 
with the notion of the term ‘good-will’ having such a nar- 
row and contracted meaning as would be thus assigned to 
it. But this argument is founded upon an entire disre- 
gard of the different offices of the two stipulations. The 
one is intended to provide for the sale of the interest in 
the partnership whenever either partner chooses to retire ; 
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the other is a general engagement, the consideration for 
which is not merely the benefit obtained on retirement, but 
the whole of the partnership agreement. * * * Tam 
satisfied that the term ‘ good-will,’ associated as it is with the 
words ‘share and interest,’ and being a matter of valuation 
between the partners themselves, must be confined within the 
limits of the partnership, and that Mr. Austen is not en- 
titled to any supposed value of his share beyond it.” 

In Musselman and Clarkson’s Appeal, 62 Pa. St., 81, 
was considered the term “good-will” as applicable under 
the following condition of facts: A banking firm had dis- 
solved and appointed a partner to liquidate, who, immedi- 
ately following the dissolution, commenced banking in the 
firm house on his own account, under the firm name, at the 
same time settling the firm business there. Thompson, C. 
J., for the court, said that there was no doubt that if un- 
der these circumstances this partner had sold the “ good- 
will” he would have: been obliged to have accounted for 
the value received. This opinion discussed the liability.of 
this partner in the following language: “ Nor at law was 
there any obligation on him to pay for the good-will. He 
did not agree to pay for it, and he did not sell it as such. 
Nor can I comprehend how it existed independently of the 
property. There was no relinquishment of business by 
the partners. Their business expired by its own limita- 
tion. They had no exclusive right in the business that ex- 
isted for a moment after the firm dissolved, or any sole 
ownership of it as against any others; and these are the 
criteria of property in good-will according to the English 
rule. (Kennedy v. Lee, 3 Mer. [Eng.], 441; Coll. on Part., 
156; Story on Part., 369.) But supposing the rule to.be 
more extensive by usage with us, and I think ‘it is, how.can 
there be a good-will in favor of the members of a firm, 
where the firm has ceased by its own limitation and no ex- 
clusive right to follow the business in that place belongs to 
them? In that case as a distinct property it is good.....It 


172 NEBRASKA REPORTS. [Vor 37 
Lobeck v. Lee-Clarke-Andreesen Hardware Co. 


then attaches to and enhances the realty, and the value of 
it is realized in selling or renting that.” 
- On marginal page 263 of Parsons on Partnership occurs 
the following language: “The executor of a deceased part- 
ner can realize the share of the deceased in the good-will 
only when he can compel a sale of the stock and premises, 
and then the good-will goes with them. For, as a general 
rule, by the conveyance of a shop or store, the good-will of 
the business carried on in it passes, although nothing is 
said about the good-will. And if an executor cannot com- 
pel a sale of the premises, or, as it seems, if the premises 
are not in fact sold, the executor gets no advantage from 
the good-will, for that remains entirely with the surviving 
partners who carry on the same business in the same place.” 
To a proper understanding of the language used by Sir 
John Romilly, M. R., in Robertson v. Quiddington, 28 
Beavan’s Rep. [Eng.], 529, a brief statement of the facts 
of the case may not be unprofitable. John Morgan and 
N. A. Quiddington, in 1836, commenced carrying on a 
business as tailors, under the firm name of Morgan & Co. 
In this business Morgan had a two-thirds interest, and at 
his death, which occurred on the &th day of January, 1860, 
John Robertson, by the terms of Morgan’s will, became 
entitled to two-thirds of the interest held by the testator in 
the good-will of the above mentioned business. On the 23d 
day of June, 1860, Robertson filed a bill praying that 
said good-will might be sold and that plaintiff might be 
declared entitled to four ninth parts of the proceeds of such 
sale, and for an accounting by Quiddington of all profits 
made or received by him from the good-will of the busi- 
ness of Morgan & Co. since the decease of Morgan. A 
demurrer to the bill was sustained on the ground of want 
of equity. In the consideration of this demurrer the fol- 
lowing language was employed: “TI fully concur in the 
observations on both sides, not only that the good-will is a 
valuable and tangible thing in many cases, but it is never a 
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tangible thing unless it is connected with the business itself, 
from which it cannot be separated, and I never knew a case 
in which it has been so treated. Iam of opinion that even 
if the executors have assented to this bequest, which I must 
assume on demurrer, because it is so stated upon the bill, it 
is not competent for a legatee of two-thirds of a good-will 
of a deceased partner to file a bill against the legatee of the 
remaining one-third and the surviving partner, who is en- 
titled to all the rest of the good-will, to have that bequest 
specifically made good.” 

From the above consideration of principles and citations 
from approved text-writers, as well as adjudicated cases, it 
seems inevitably to result that the surviving partners of 
the firm of Lee, Fried & Co., in the absence of a restrictive 
agreement on their part, were entitled to carry on the same 
line of business as had been transacted by said firm, and at 
the same place, without accounting for the value of such of 
the good-will of said firm as thereby accrued to them. It 
also seems equally clear that by the purchase of the stock 
and fixtures of the firm of Lee, Fried & Co, the defend- 
ants, in the absence of an express reservation to the con- 
trary, became entitled to whatever good-will attached to 
the former business of said firm. It results, therefore, that 
the judgment of the district court is 


AFFIRMED, 


Tue other commissioners concur, 
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Srate oF Nepraska v. ComMercIAL & Savines 
Bank oF KearRNEY, NEBRASKA. 


FILED JUNE 6, 1893. No. 5218. 


1. Findings of Referee. The findings of fact in the report of a 
referee will not be disturbed, unless manifestly contrary to the 
weight of the evidence. 


2. State Banks: InsoLvENcy: ASSETS: AUTHORITY oF RE- 
CEIVER. In winding up the affairs of an insolvent bank under 
the statutes of this state, the receiver of such bank, when so 
authorized by this court, may take such steps as shall be neces- 
sary to enable him to secure possession of the assets of such 
bank, or their value. 


: PROCEEDINGS TO OBTAIN POSSESSION OF ASSETS: 
FRAUD OF OFFICERS: PARTIES. It is not necessary in pro- 
ceedings to obtain possession of the assets of an insolvent bank 
wrongfully withheld by one of its former officers, to join as par- 
ties to the proceedings other individuals for whose benefit the 
misappropriation took place; neither can such bank officer re- 
quire the allowance of a set-off or counter-claim as a condition 
precedent to the delivery of the possession of such assets. 


: FRAUD: OFFICERS: LIABILITY FOR VALUE OF 
Assets. Where parties have, by the fraudulent conduct of them- 
selves or their agents, obtained possession of the assets of an in- 
solvent bank, and are unable to return to the receiver of such 
insolvent bank the said assets in kind, such parties will be held 
to strict accountability for the value thereof. 


4. 


OriIGINAL action to wind up the affairs of the Commer- 
cial & Savings Bank ‘of Kearney, Nebraska, under the 
banking law of 1889. 


Henry Gibbons, receiver, filed a petition for an order to 
require the Mutual Loan & Investment Company and §. 
8. St. John to surrender and deliver to him, as receiver of 
the Commercial & Savings Bank of Kearney, certain 
notes and other things of value obtained by them from 
John Barnd, cashier, and wrongfully withheld. Answers 
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were filed, and the cause referred to Henry C. Andrews, 
His findings were against the respondents. Judgment for 
receiver. 


George H. Hastings, Attorney General, and Marston & 
Nevius, for the receiver. 


Willis L. Hand and Francis G. Hamer, contra. 


Ryan, C. 


The Commercial & Savings Bank of Kearney was or- 
ganized under the laws of this state in the fall of the year 
of 1889, and as such bank transacted business until and 
including January 30, 1892. On this last named date, and 
for some time previous thereto, Sylvester S. St. John was 
president of said bank, at the time being secretary of the 
Mutual Loan & Investment Company of Kearney, while 
John Barnd, contemporaneously, was cashier of the afore- 
said bank. About half past 8 o’clock P. M. of January 30, 
1892 (which was Saturday) there was executed between the 
Mutual Loan & Investment Company, by Sylvester 8. St. 
John, its secretary, and Sylvester S. St. John in his indi- 
vidual capacity, as parties of the first part, and the Com- 
mercial & Savings Bank by John Barnd, its cashier, and 
by John Barnd individually, as parties of the second part, 
a writing of which the following is a copy: 


“KEARNEY, NEs., January 30, 1892. 

“Articles of agreement, made and entered into this day 
by and between the Mutual Loan & Investment Company 
and Sylvester S. St. John, of the one part, and the Com- 
mercial & Savings Bank and John Barnd, of the second 
part, witnesseth, that the said party of the first part hereby 
assumes and agrees to pay a certain note of five thousand 
($5,000) dollars given by John Barnd to the Mutual Loan = 
& Investment Company, and by them discounted at Essex 
National Bank, Haverhill, Mass., in consideration of the 
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said Commercial & Savings Bank paying a certain note of 
five thousand dollars ($5,000), given by the said Mutual 
Loan & Investment Company to said Conimercial & Sav- 
ings Bank, and by them discounted at the Union National 
Bank of Chicago. In consideration of the payment in cash 
of two thousand ($2,000) dollars, the Commercial & Sav- 
ings Bank hereby agrees to pay a certain note given by the 
Mutual Loan & Investment Company to said bank, and by 
them discounted at the Lincoln National Bank, Lincoln, 
Neb., and they hereby agree to return certain notes for three 
thousand ($3,000) dollars put up by the said the Mutual 
Loan & Investment Company as collateral to said note of 
two thousand ($2,000) dollars. 

“The Commercial & Savings Bank also agrees to pay a 
certain draft to the Citizens Savings & Trust Company of 
Iowa City, Towa, given in payment of a certain certificate 
of deposit'issued by the said the Commercial & Savings 
Bank to A. C. Hinman and by him discounted at the Citi- 
zens Savings & Trust Company of Iowa City, Iowa. 

“ Also, Syl. S. St. John agrees to turn over to said John 
Barnd stock number one (1), two (2), and four (4), and thirty- 
eight (38) of the Commercial & Savings Bank, being two 
hundred (200) shares, this day sold to said John Barnd, 
cashier, and the said John Barnd agrees to turn over to 
Syl. 8. St. John number sixteen (16) and seventeen (17) of 
the Mutual Loan & Investment Company’s stock, being 
seventy-five (75) shares this day sold to said Sylvester S. 
St. John. 

“The Commercial & Savings Bank also agrees to return 
to the Matnal Loan & Investment Company first mort- 
gages on real estate amounting to forty-nine hundred fifty 
($4950) dollars held by the Union National Bank of Chi- 
cago as collateral security; also five thousand. dollars 
($5,000), more or less, of first mortgages on real estate held 
by F. D. Updyke as collateral to the said Commercial & 
Savings Bank’s note of five thousand ($5,000) dollars, 
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which the said Commercial & Savings Bank agrees to 
pay. 
“Tn witness whereof, we have set our hands and seals 
this 30th day of January, 1892. 
“THE Mutuat Loan & Inv. Co., 
“By Syi. 8. Sr. Jon, Sec’y. [SEAL.] 


“SyLvesTER 8. St. Jonny. [SEAL. | 
“Witness: 


“A, H. BERTRAND. 
“L. H. Sr. Joun. 
“Tus CommercraL & Savines Banx, 
“By JoHn Barnp, Cashier. [SEAL. ] 
“Joun Barnp. [SEAL.]” 


On Monday, February 1, 1892, a special meeting of the 
directors of said bank was held at 8 o’clock A. M., as 
shown by the bank records, at which meeting the following 
proceedings were had : 


“SpecrAL MEETING oF Direcrors HELD aT 8 A. M. 
Fesruary 1, 1892. 

“Meeting called to order by 8. S. St. John, president. 
Present, 8. S. St. John, John Barnd, Jolin Scott, O. P. 
Pearson, W. F. Pickering, T. N. Hartzell, and A. H. Ber- 
trand. The following letter was read: 


“« KEARNEY, NEB., January 30, 1892. 
“¢To the Board of Directors of the Commercial & Savings 
Bank: 
“<GENTLEMEN: Having sold my stock, and disposed 
of all my interest in the bank, I necessarily cease all of my 
connection with the same, and tender my resignation as 
director and president. 
“*Yours most truly, Syivesrer S. Sr. Jonny.” 
“The resignation of Mr. St. John was moved and car- 
ried as director and president. 
“On motion, the resignation of John Barnd, cashier of 
the bank, was carried and accepted. 
15 
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“On motion, John Barnd was elected president of the 
bank. Carried. 

“‘On motion, it was seconded and carried that the board 
of directors confirm the transfer of stock, notes, etc., made 
between 8.5. St. John and the Mutual Loan & Investment 
Company, of the first part, and John Barnd and the Com- 
mercial & Savings Bank, of the second part, as appears on 
the records of the bank as having taken place January 30, 
1892. 

“A statement was made by John Barnd, that owing to 
conditions and circumstances over which the bank had 
no control, the bank would possibly be compelled to close 
its doors and business for want of funds; that this state 
of affairs was brought about by the general depression of 
financial matters for the last eighteen months, causing a 
shrinkage in the depusits of the bank, and inability to collect 
and realize upon its resources. 

“On motion, the resignation of O. P. Pearson, John 
Scott, T. N. Hartzell, and W. F. Pickering as directors of 
the bank were accepted, and their stock in said bank was 
purchased by the Commercial & Savings Bauk. Moved 
and carried that the above transfer of bank stocks be re- 
corded on the stock ledger of the bank. 

“On motion, adjourned. 

“A. H. Berrrann, 
“Ass’t Cashier, and Actg. Secy.” 


As developed by subsequent events, the bank was at that 
time hopelessly insolvent; its stock had no value whatever. 
Under these circnmstances, if there is charged against the 
Mutual Loan & Investment Company and Sylvester S. St. 
John, the parties of the first part to the above agreement, 
what they were to receive thereunder, and to the Commer- 
cial & Savings Bank and John Barnd, as parties of the 
second part, the items that said agreement entitled them to 
receive, such statement would stand as follows: 
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The Mutual Loan & Investment Company, and Sylvester 
S. St. John, Dr. 
‘To agreement of Commercial & Savings Bank and _ 
John Barnd to pay note Mutual Loan & Invest- 
ment COMpany.....cccccccecceseresersseversceresssoees $5,000 
To agreement of Commercial & Savings Bank to 
pay note of above company to said bank, after- 


ward discounted at Lincoln National Bank...... 2,000 
To collaterals to above to be returned ...........66.. 3,000 
To 75 shares, $100 each, of stock Matual Loan & 

Investment Company, at par value ............... 7,500 
To first mortgages on real estate to be returned, 

held by Union National Bank, Chicago ........ . 4,950 


To first mortgages held by Updyke as collateral... 5,000 


Total........ Sa cdaddnsedeced seed condewedss cies eaiess $27,450 
The Commercial & Savings Bank and John Barnd, Dr. 
To Mutual Loan & Investment Company and 8. 
8. St. John agreement to pay John Barnd’s note 
to said Mutual Loan & Investment Company... $5,000 
To cash paid to first parties to agreement .......,.... 2,000 
To 200 shares stock of said bank, worthless........ 0,000 


DOtal.scacedsecesvtesnesecwcsacesecwesasctieasesases $7,000 


The terms of this agreement, as above shown, entitled 
the parties of the first part to $27,450, while the Commer- 
cial & Savings Bank and John Barnd, parties of the sec- 
oud part, received, in all, a consideration of $7,000. Of 
this $7,000 the note of John Barnd to the Mutual Loan 
& Investment Company for $5,000 had been discounted 
by the Essex National Bank of Haverhill, Massachusetts, 
presumably with the guaranty of said Mutual Loan & In- 
vestment Company, as the evidence for the defendant 
clearly shows that that was its usual course as to notes 
discounted by said loan and investment company. As to 
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this note for $5,000, this company assumed no new or in- 
dependent liability, for, in the light of subsequent events, 
it is quite clear that Sylvester 8. St. John then well iniew 
that neither the Commercial & Savings Bank nor John 
Barnd would be able to pay this note after becoming a. 
party to this arrangement. It is, therefore, not unfair to 
charge upon this statement, compiled from said written 
contract, as having been received from the Mutual Loan 
& Investment Company and Sylvester S. St. John $27,- 
450, and as received by the bank and its cashier, but 
$2,000 being the cash recited as paid. This would leave a 
balance in favor of the Mutual Loan & Investment Com- 
pany and its secretary, Sylvester S. St. John, parties of 
the first part, of $25,450. As there was found in this 
bank but $20.70 in cash, according to the evidence of 
John Barnd, its partner as party of the first part in the 
above transaction, it would seem that the bank got nothing 
out of this deal which, with something of grim irony, its 
president and cashier call an exchange. When in consid- 
ering this “exchange” it is remembered that the Commer- 
cial & Savings Bank was represented by its cashier, whose 
judgment was impaired by an insane delusion, and by a 
president whose interests were that the opposite party, 
whose controlling officer he then was, should profit at 
the bank’s expense, there is nothing marvelous in 
the result. On behalf'of the secretary of the Mutual 
Loan & Investment Company, who held the office of presi- 
dent of the insolvent bank, until its utter ruin and the 
robbery of its patrons was an accomplished fact, nothing 
in extenuation can be urged. When he tendered his resig- 
nation as president of the bank at the mecting of the di- 
rectors held at § o’clock in the forenvon of Monday, Feb- 
ruary 1, 1892, he was aware that the bank was insolvent, 
rendered hopelessly so by his own betrayal of histrust. It 
is now urged on his behalf that there can be no order made 
in respect to the stock of the defunct bank, held by the sons 
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and brother of this perfidious president, because they are 
not made parties to this proceeding. Under the facts in 
this case it is hoped that no necessity will exist for making 
these relatives such parties. The misconduct of Sylvester 
S. St. John, as president of the Commercial & Savings 
Bank, in becoming a party to the misappropriation of the 
assets of that bank subjected him toa personal liability for 
the full value of those assets to the bank’s creditors. It 
cannot be too strongly or too frequently impressed upon 
the minds of officers and managers of banks and other cor- 
porations that they are but agents, and that as such they 
must loyally serve their principals. Banks are necessary 
concomitants of civilization; to them are entrusted the 
earnings of honest toil, the accumulations of intelligent. en- 
terprise, the trust funds of charity, orphanage, and help- 
less old age, and as managers of such institutions, bank 
presidents, cashiers, and directors cannot be too strongly. 
impressed with the responsibility of their official positions; 
As to this trast relation the law will especially tolerate no 
violation of the eighth commandment. 

Sylvester S. St. John and the Mutual Loan & Invest- 
ment Company question the powers of the receiver to 
institute this sort of proceedings as to them. A sufficient 
answer to this will be found by a reference to State v. Com- 
mercial State Bank, 28 Neb., 677, and State v. Exchange 
Bank, 34 Id., 198. The order in this case appointing 
Henry Gibbons receiver required the officers of the Com- 
mercial & Savings Bank to deliver to him all the property 
and effects of said bank of what description soever of which 
they had possession. In view of the fact that the evidence 
upon which the referee predicated his findings fully sustains 
each of said findings, the matters for which the Mutual 
Loan & Investment Company and Sylvester S. St. John 
shall be held accountable to the receiver aforesaid will be 
stated in accordance with said findings. It is alleged, how- 
ever, that these findings fail to state the value of the sepa- 
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rate items with which we must of necessity deal. Possibly 
it would have been better that the report had been a little 
fuller, so as to cover this suggestion, but as no motion was 
made er such change by the defendants, this criticism can 
avail nothing. (State v. Lancaster County, 20 Neb., 419.) 
The report of the referee, however, with the avidence to 
which reference will be briefly made, is amply sufficient for 
our purposes. By the testimony of Sylvester S. St. John 
it is established that in the so-called excnange the stock 
of the Mutual Loan & Investment Company was treated 
as of par value, and we shall act upon the same estimate. 
The evidence shows that the bank stock held by the Mutual 
Loan & Investment Company on January 30, 1892, was 
utterly worthless, as were also the notes of John Barnd. 
The finding of the referee as to the property received by 
Sylvester S. St. John and the Mutual Loan & Investment 
Company was as follows: 

Capital stock Mutual Loan & Investment 


COR PANY 5 svcts in devasinwencse ustedes acts enifeuiens $27,500 00 
Capital stock Mutual Loan & Investment 

Company, Of Bard ss.tsteeeccosnwsatee 7,500 00 
Notes of Mutual Loan & Investment Com- 

PANY fsiweriven sa hndensiaiesntede dn sess taedisxsesséces 2,000 00 
Notes Mutual Loan & Investment Company.. 5,000 00 
Cash deposited to company .............-eeseeceees 3,761 00 
Note of S. 8. St. John, and interest $69......... 1,025 63 
Note of S. S. St. Jobn........ ccc ececeeceeeeeees 4,434 00 
Note of L. N. St. Jolin ........cesescsscsececeeee 2,087 24 
Note of T. E. St. Jolin ......... soneassnsccanecces 400 00 


Total received by St. John and M. L. 
Ob: Li CO wcsnaddcavevestesetivsee terasersses $53,707 87 


Against this there was turned over to the bank and 
John Barnd the aforesaid worthless bank’ stock and 
equally worthless notes of John Barnd, with the following 
items: Cash, check, $2,780.40; notes of Mutual Loan & 
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Investment Company, $9,239, in all $12,019.40. From 
the statement of the property received by St. John and the 
Mutual Loan & Investment Company, as shown by the 
finding of the referee, there should be deducted the item of 
capital stock Mutual Loan & Investment Company, of 
Barnd, $7,500, which leaves on that score a total of $46,- 
207.87. Deducting from this the value of the property 
received by the bank and John Barnd, $12,019.40, the 
difference of $34,188.47 represents the value of the prop- 
erty for which Sylvester S. St. John and the Mutual 
Loan & Investment Company should be held liable to ac- 
count to the receiver of the aforesaid bank, with whatever 
interest and earnings since January 30, 1892, have accrued 
thereon, As this court has origina! jurisdiction to wind up 
the affairs of insolvent state banks, and as it has already 
assumed jurisdiction of this bank’s affairs, it is not deemed 
advisable to subject the parties to the inconvenience and 
expense of unnecessary litigation. 

The Mutual Loan & Investment Company, aforesaid, 
and Sylvester 8. St. John are, therefore, required to deliver 
to the receiver of the Commercial & Savings Bank, afore- 
said, the value of the stock of the Mutual Loan & Invest- 
ment Company of $27,500 canceled by said Mutual Loan 
& Investment Company, and all the notes and other prop- 
erty received as aforesaid, being in all of the aggregate 
amount of $34,188.47, with seven per cent interest thereon 
from January 30, 1892, within thirty days from the date on 
which this opinion is filed with the clerk of this court, If 
this requirement is not complied with, such further proceed- 
ings will be taken by this court as shall be found necessary 
to enforce such compliance. 


JUDGMENT ACCORDINGLY. 


THE other commissioners concur, 
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Sun Fire Orrice, or Lonpon, EncLanp, v. E>pwarp 
A. AYERST, 


Firep June 6, 1893. No. 4851. 


1. Review: THe Veepicr of the jury will not be disturbed un-, 
less clearly against the preponderance of the evidence upon 
which the cause was tried. 


2. Fire Insurance: AcTION on Pouicy: VALUE oF FURNITURE 
AND WEARING APPAREL: INSTRUCTIONS. In an action upon 
an insurance policy to recover damages caused by fire to insured 
household furuiture and wearing apparel in actual use it was 
not error to instruct the jury that of the property destroyed 
they should, if possible, find the fair market value, otherwise 
that they should find the fair value from the evidence, 
and that such value was not what a junk shop or second-hand 
dealer would ‘give for them or what they would bring under ex- 
traordinary circumstances or at a forced sale. 


3. Special Findings: Review. Where averments of the answer 
are met in the reply by matter in avoidance conjointly with a 
denial of such averments, the special finding of a jury, sustain- 
ing such denial, will not be set aside as foreign to the issues 
joined. 

4. Witnesses: EvipEncr or REPUTATION: IMPEACHMENT. Evi- 
dence of the general reputation of a witness for truth and ve- 
racity, to be available for the impeachment of such witness, must 
have reference to such reputation at his present or recent place 
of residence. It should not relate to a residence which had 
ceased two and a half years before such witness testified. 


Error from the district court of Douglas sounty- Tried 
below before Fercuson, J. 


John L. Webster and Brome, Andrews & Sheean, for 
plaintiff in error. 


Frank T. Ransom and Gurley & Marple, contra.. 
Ryay, C. 


The petition wherein Edward A. Ayerst was plaintiff 
and the Sun Fire Office of London, England, was defend- 
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ant was filed in the office of the clerk of the district court 
of Douglas county on December 31, 1889. The aver- 
ments thereof were in substance that on September 4, 1888, 
the said plaintiff was the owner of the personal property 
in Sioux Falls, Dakota, upon which on that day he effected 
an insurance with said defendant for the premium of 
$19.50, at the time duly paid. The policy issued by the 
defendant to plaintiff aforesaid insured against loss or 
damage by fire in the sum of $3,000, on plaintiff’s house- 
hold furniture, useful and. 6rnamental, kitchen furniture 
and utensils, family wearing apparel and family jewelry, 
printed books, plate and plated ware, pictures, paintings, 
and engravings, and their frames (not to exceed cost. price), 
piano or organ, sewing machine, family supplies, and fuel. 
The defendant, by this policy, agreed that if said property, 
or any part thereof, should be destroyed or damaged by fire, 
at any time between noon of September 4, 1888, and the 
same hour of September 4, 1889, the said defendant would 
pay or make good all such immediate loss or damage, not 
exceeding, in respect to the several matters in the policy 
specified, the sum set opposite thereto respectively, not 
exceeding in the whole the sum of three thousand dollars. 
There were contained in said policy the minute details as to 
conditions avoiding the policy, proof of loss, etc., usually 
found in such instruments, of which those discussed in ar- 
gument will alone be considered, and these will, as neces- 
sary, be fully described in that connection. The petition 
further alleged that on January 10, 1889, plaintiff therein 
removed the said insured property from Sioux Falls, Dakota, 
to Omaha, Nebraska, and placed it in a dwelling house and 
barn situated at 2119 Binney street, lot 10, block 8, Kountze 
Place addition to Omaha, and that thereupon said defend- 
ant, by its duly authorized agent at Omaha, transferred 
and indorsed said policy in writing, and by said writing 
made said policy cover and insure the said property where 
it had been placed in Omaha. This alleged removal in- 
dorsement was as follows: 
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“REMOVAL INDORSEMENT. 3 

“Sun Fire Office Insurance Company, London, England. 

“No. of policy, 3,710,250. 

“No. of renewal, Indorsement dated 1-11, 1889. 

“Amount insured, $3,000.00. Name of assured, E. A. 
Ayerst. 

“Old rate, 65. 

“New rate, —. 

“ Expires Sept. 4-89. 

“Old location, Sioux Falls, Dak: 

“This policy is hereby transferred to cover on the same. 
property while contained in the two-story frame shingle 
roof building occupied as dwelling and in barn adjacent 
situated as follows: 2119 Binney street, lot 10, block 8, 
Kountze Place addition to Omaha, Neb. The insurance 
as originally effected being discontinued and all liability in 
the former location to cease from this date. 

“Additional premium, $ : 

“Return premium, $——. 

“Comstock, Martin & PERFECT, 
“Agents at Omaha, Neb.” 

The petition alleged that, on January 12, 1889, all of 
the insured property situated in the said barn was burned 
and wholly destroyed by fire, the property so burned be- 
ing of the value of five thousand dollars; that on Febru- 
ary 2, 1889, the aforesaid plaintiff gave to said defendant 
due notice and proof of said fire and loss, and that on 
February 25, 1889, this, at defendant’s request, was sup- 
plemented by further proof by the delivery to defendant 
of an inventory of the destroyed property aforesaid, giv- 
ing a description of the quality, quantity, and cost of each 
piece thereof as required by the said defendant; after 
which, on April 2, following, upon defendant’s requirement 
to that effect, plaintiff submitted fully to an examination 
on oath as provided for in said policy. The plaintiff in 
his petition claimed that notwithstanding the objections 
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made as to the sufficiency of proof of loss, the above re- 
cited proceedings constituted sufficient proof in that behalf, 
and having alleged damage to the amount of three thousand 
dollars, the plaintiff prayed judgment against defendant for 
that amount with seven per cent interest per annum from 
February 2, 1889, and costs of suit. In the record is con- 
tained a copy of the summons and of an alias summons 
with the indorsements on each. These, in this case, are of 
no use whatever, and only serve to cumber the record; 
they should therefore have been omitted therefrom. The 
defendant answered in the district court, denying each al- 
legation of plaintiff’s petition not specifically admitted in 
said answer. The execution of the policy and payment of 
the premium, as stated in the petition, were admitted, as was 
also the destruction of a portion of the insured property 
on January 12, 1889. Specifically, the answer denied that 
on January 11, 1889, the defendant, by its duly authorized 
agents at Omaha, transferred and indorsed said policy in 
writing and thereby made said policy cover and insure said 
property, or become responsible for loss or damage to the same 
in any manner whatever, or atany place except at the place 
and upon the premises where said property was located at 
the time of the issuance of the original policy. The an- 
swer denied that Comstock, Martin & Perfect were the 
duly authorized agents of defendant at Omaha on January 
11, 1889, or at any other time, and denied that said Com- 
stock, Martin & Perfect had any authority at any time or 
in any manner whatever to make the so-called “removal 
indorsement”’ alleged in plaintiff’s petition, but the said 
defendant averred and charged the fact to be that said 
Comstock, Martin & Perfect were not authorized on said 
January 11, 1889, or at any other time, to make any in- 
dorsement upon said policy, or to bind said defendant in 
any manner in respect thereto. The answer further charged 
that plaintiff had been guilty of fraud and misrepresenta- 
tion, and omitted to make known facts material to the risk 
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in and about procuring to be made by Comstock, Martin 
& Perfect on January 11, 1889, a pretended “removal in- 
dorsement,” for that on or about December 7, 1888, and at 
divers times prior thereto after October 18, 1888, plaintiff 
was notified and advised by defendant through its agents 
at Sioux Falls, who had issued said policy, that defendant 
was unwilling longer to carry said risk and desired to 
terminate the same and refund the ratable proportion of the 
premium for the unexpired term of the policy, and on said 
date requested plaintiff to return said policy to said agents 
with the cancellation recited thereon, properly signed as re- 
ceived from said agents for the ratable proportion of the 
premium for the unexpired term of the policy. The an- 
swer alleged further the complete failure of the plaintiff 
to comply with tliese requirements, and the procuring from 
Comstock, Martin & Perfect of said “removal indorse- 
ment” to be made by them while they were in total igno- 
rance of said facts, as was well known to the plaintiff at 
the time. The defendant, in the fifth paragraph of its an- 
swer, further alleged that the plaintiff ought not to recover, 
for that by the above policy it was provided that “This 
policy shall become void unless consent in writing is in- 
dorsed thereon by and on behalf of the society (defendant) 
in each of the following cases: If the insured have or shall 
hereafter obtain any other policy or agreement for insur- 
ance, whether valid or not, on the property above mentioned 
ov any part thereof,” whereas, as the defendant averred at 
the time the above policy was issued to plaintiff, said 
plaintiff had another policy of insurance covering the same 
property; the said prior policy, being for $2,000, was issued 
by the Insurance Company of Dakota, and by its own pro- 
visions not terminating until November 1, 1888, and, as 
the defendant alleged, the existence of this prior insurance 
was fraudulently concealed from defendant’s agents when 
they issued the policy sued on. 

The reply averred that Comstock, Martin & Perfect 
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were the duly authorized agents of defendant on January 
11, 1889, and both before and after that date; that the 
acts of said agents in respect to the policy sued on were 
well known to defendant, by whom no objection was made 
to said acts until the answer was made in this cause. The 
reply alleged the various matters stated in the petition as 
to the proofs required and the examination to which 
plaintiff was subjected, and stated that in each of these the 
object of defendant was solely to ascertain the value of the 
property insured, and that no question of the authority of 
the agents of defendant was touched upon in said exam- 
ination, neither was the validity of said policy questioned 
by defendant, nor was any objection made to the “removal 
indorsement” placed upon said policy by the said Com- 
stock, Martin & Perfect, whereby plaintiff insisted that all 
such objections were waived. The reply originally denied 
each averment made in the answer as to the existence oi 
another policy of insurance and the fraudulent conceal- 
ment thereof from the defendant’s agent who issued the 
policy sued on at the time of its issuance. After the ar- 
gunent, but before the final submission of the case to the 
jury, plaintiff withdrew the denials contained in the last 
sentence and substituted the following amendment: 

“Replying to the 5th paragraph of defendant’s answer, 
plaintiff alleges that the defendant at the time of the issu- 
ing of the policy mentioned in the petition knew of the 
prior insurance mentioned in defendant’s answer, and knew 
that said prior insurance existed, and knowing such fact at 
the time plaintiff applied for the policy mentioned in the 
petition, defendant issued the same notwithstanding said 
prior insurance; and replying further to said paragraph, 
plaintiff denies each and every allegation therein con- 
tained.” 

On April 16, 1891, the trial having been concluded, the 
jury returned a general verdict in favor of plaintiff for 
$3,369.25, at the same time returning answers to the spe- 
cial interrogatories submitted, as follows: 
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“ First—At the time the policy of insurance sued upon 
in this action was issued, did the plaintiff have a policy of 
insurance covering the same property by the Insurance 
Company of Dakota? Answer yes or no. Answer: No. 

“‘Second—Where were the goods claimed to have been 
destroyed at the time the removal indorsement was made 
upon the policy in suit by Comstock, Martin & Perfect? 
Answer: Omaha, Neb., at the depot. 

“Third—At the time plaintiff applied to Comstock, 
Martin & Perfect, and asked that the removal indorsement 
be placed upon the policy in suit, had he been advised or 
did he know that the defendant had instructed its local 
agents at Sioux Falls to cancel the policy of insurance in 
suit? Answer yes or no. Answer: No.” 

A motion for a new trial having been overruled, judg- 
ment was rendered for the amount found due by the gen- 
eral verdict. To reverse this judgment the cause is 
brought into this court by petition in error, in which the 
Sun Fire Office, of London, is plaintiff. 

1. The errors alleged will be considered in the order in 
which they were presented in the brief of plaintiff in error. 
The matter first and at most length complained of is, that 
the damages are excessive, the quality, quantity, and value 
of the insured property being out of all proportion to the 
circumstances of plaintiff, and indeed of .any one else, and 
not capable of beiug crowded into the space where they 
were stowed, and because, from the length of time many of 
the articles had becn in use, they must have been worn out 
and therefore of little or no value. These considerations, 
however, are only addressed to the credibility of the testi- 
mony of defendant in error. His evidence was full and 
explicit as to the description and price of each article, 
though to plaintiff in error it was intrinsically improbable. 
He was not contradicted as to these matters, neither was 
any effort made in that direction, though F. W. Harring- 
ton, the agent who wrote the policy sued on, testified that 
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when said policy was issued he examined the property in- 
sured. Under these circumstances the argument as to the 
inherent improbabilities of the testimony of the defendant 
in error are not sufficiently controlling to overcome the 
presumptions which exist in favor of the correctness .of 
the verdict of a jury. 

2. The second matter argued is as to the refusal of the 
court to give instruction eighth, requested by the plaintiff 
in error. It was as follows: 

“No. 8. The plaintiff, in an action of this kind, is en- 
titled to recover, if entitled to recover at all, only the fair 
market value of the property actually destroyed, and the 
burden of proof is upon plaintiff under the issues in this 
case to establish such fair market value by a fair prepon- 
derance of the evidence.” 

In the same connection, however, plaintiff in error insists 
that the court erred in giving instruction numbered 144, 
which is in the following language: 

“No. 143. The plaintiff, in an action of this kind, is 
entitled to recover, if entitled to recover at all, only the 
fair market value of the property destroyed, and the bur- 
den of the proof is on the plaintiff under the issues in this 
case to establish such fair market value by a fair prenon- 
derance of evidence, The fair market value is not what a 
junk shop or a second-hand dealer would give, but it means 
a fair, reasonable market value of said property in this 
city, and not what the property would bring under extra- 
ordinary circumstances or by a forced sale. You must as- 
certain their value from a fair and impartial consideration 
of all the evidence in this case,” 

The first sentence in the instruction last copied is iden- 
tical with the 8th instruction asked by the plaintiff in 
error. The matter added in the last two sentences in the 
last quoted instruction (144), to the effect that the true 
value must be ascertained, not from what a junk shop or 
second-hand dealer would give, nor from what the property 
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would bring under extraordinary circumstances or a forced 
sale, was correct. The terms of the policy were, that the 
insurance company “will pay or make good all such 
immediate loss or damage,” if the property during the: 
term for which it was insured should be damaged or de- 
stroyed by fire. In the policy there is no reference to 
payment of the market value of the goods, or any other 
special description of value. The contract was to pay or 
make good the immediate loss or damage caused. The 
agent of the insurance company had very properly exam- 
ined the property when it was insured. The policy clearly 
described the class of property upon which thereby the in- 
surance was effected. The parties could have had in con- 
templation no such standard of valuation as would obtain 
if the contract had been for the sale of merchandise. It 
was not a contract in that nature, but was one to indemnify 
the insured for whatever loss should be caused to the in- 
sured property by fire during the time fixed in the policy. 
This policy provided that in case of damage to personal 
property the insured should forthwith cause it to be put in 
order, assorting and arranging the various articles accord- 
ing to their kinds, separating the damaged from the un- 
damaged, ete. It would hardly be claimed in view of 
these provisions that if clothing was damaged by fire the 
inquiries upon a trial would be, first, what would have 
been the market value of the property before it was dam- 
aged, as fixed by a junk shop or a dealer in second-hand . 
clothing; and then, what was the market value of such 
clothing after it was damaged, as fixed by the same class of 
authority, upon prices current, the damage to be ascer-— 
tained by subtracting one of these items from the other. 
The policy itself discloses that the subject-matter was not 
marketable commodities, and it is not believed that in 
estimating the damage for which the insurer should an- 
swer the element of value as fixed in the market ought 
alone to control. There is no necessity of resort to such a 
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valuation to ascertain the immediate loss suffered. If the 
insured articles of clothing, furniture, bedding, etc., have 
been destroyed, the question for determination in finding 
the amount of the recovery is what was the fair value of 
the property before it was destroyed. In this it is not to 
be understood that any fanciful notions of the value enter- 
tained by the owner of such articles are properly to be 
considered, but rather what would the destroyed goods 
have been worth for the use of such people as ordinarily 
use goods of that class, provided they were in need of 
them; this value, on the one hand, not to be swelled by a 
sentimental partiality of its owner, and, on the other, not 
to be subjected to the odium and suspicion generally inci- 
dent to second-hand clothing or furniture. If any of the 
insured property was a marketable commodity, its value 
might by the jury be found from the prevailing market 
price, otherwise the simple fair value should govern. 
These suggestions embody the principle upon which the 
jury was instructed upon this subject, and fairly consider 
the objections and arguments made in criticism thereof by 
the plaintiff i in error. 

The views above expressed are not without support in 
other adjudicated cases involving the same question. In 
Gere v. Council Bluffs Ins. Co., 67 Ia., on page 276, Adams, 
J., delivering the opinion of the court, said: “The 
court instructed the jury to allow the fair value of the 
property. The defendant assigns as error the giving of 
this instruction. In our opinion there is no error in the 
.instruetion. If there had been evidence that the property 
had a distinctly recognized market value, it might have 
been better to have instructed the jury to allow the market 
value; but there was no such evidence, and the instruction 
to allow the fair value appears to us to be unobjectionable.” 

In Joy v. Security Fire Ins. Co. 48 N. W. Rep. [Ta.], 
1049, the supreme court of Iowa said: ‘The property in 
question consisted of old or second-hand furniture, the 

16 
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market price of which it is usually very difficult to estab- 
lish. It cannot be said to have a fixed market value, and 
we think that the price for which it was offered by the 
owner is at least competent evidence to be considered by 
the jury. If such an offer is accepted, it would seem quite 

conclusive that the property was worth the amount of the 
offer. Ifnot accepted, it would be evidence tending to show 
that the property was not worth more than that for which 
it was offered. It is not to be assumed, in the absence of 
proof, that the offer was ‘dictated by pressing circumstances’ 
or for other reasons that might render the proof of such 
an offer of no avail; but if such ‘circumstances’ exist they 
may be shown and thus give to the testimony the weight 
to which it is entitled.” 

This subject is thus discussed in Sutherland, Dam- 
ages, vol. 2, on page 387: “If the article in question has 
no market value, its value may be showu by proof of such 
elements of facts affecting the question as exist. Recourse 
may be had to the items of cost and its utility and use. 

’ And opinions of witnesses properly informed on the sub- 
ject may also be given in respect to its value.” 

Under the circumstances of this case it is believed that 
there was sufficient evidence of a proper character upon 
which to submit to the jury the question of the amount of 
loss sustained, and that the rules to be observed in thie con- 
sideration of that question were correctly stated by the 
court to the jury. 

3. The plaintiff in error insists that the fifth paragraph 
of its answer, setting up the existence of an existing con- , 
cealed insurance upon the same goods covered by the policy 
sued upon, was confessed by defendant in error’s reply in 
respect thereto. The paragraph of the reply referred to 
has hereinbefore been copied in full, and by an inspection 
will be found to consist, first, of an averment of knowledge 
of the existence of said prior insurance when the policy 
sued upon was made; and second, a denial of each and 
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every allegation of the aforesaid fifth paragraph of the 
answer. Section 121 of the Code of Civil Procedure pro- 
vides as follows: “In the construction of any pleading, for 
the purpose of determining its effects, its allegations shall 
be liberally construed with a view to substantial justice be- 
tween the parties.” Thus, considering the two parts of the 
reply, there is no difficulty in harmonizing them, each with 
the other, for, regarding one-as a denial of the facts charged, 
the other may well be treated as though, contingently upon 
the plaintiff in error successfully establishing the existence 
of the prior insurance, the defendant had alleged a knowl- 
edge of such policy and waiver of objection thereto by the 
plaintiff in error. If these matters rendered this part of 
the reply so indefinite and uncertain that the precise nature 
of the charge or defense was not apparent, the court, upon 
motion, would undoubtedly have required it to be made 
more definite and certain. (Sec. 125, Code of Civil Pro- 
cedure.) No objection was made for this reason, and it 
would manifestly be very unjust to deprive defendant in 
error of the benefit of his denial of the existence of a prior 
insurance, especially in view of the fact that the jury spe- 
cially found that no such prior insurance existed. 

4. There was refused the offer to prove the general rep- 
utation for truth and veracity of Mr. Ayerst, in Sioux 
Falls, The residence of Mr. Ayerst in the place last men- 
tioned was from 1884 to October, 1888, at which time he 
removed to Omaha, where he resided during the interim 
between said last mentioned date and April, 1890, at which 
time he removed to Seattle, where he continued to reside 
until the date of the trial, which was in April, 1891. Be- 
tween the termination of his residence at Sioux Falls and 
the date of the trial there was an interval of two years and 
six months. The decisions are not uniform as to the rule 
applicable to this form of impeachment, it is true, but in 
this state no doubt can well exist, 

In Long v. State, 23 Neb., 34, the following language of 
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Judge Brewer in Fisher v. Conway, 21 Kansas, 25, was 
quoted with approval: “Impeaching testimony is for the 
purpose of discrediting a witness by showing that the com- 
munity in which he lives do not believe what he says ; that 
he is such a notorious liar that he is generally disbelieved. 
It is his present credibility that is to be attacked; is he 
now to be believed? What do his neighbors think and 
suy of him at the present time; not what did they think 
and say months or years ago?” 

In Marion v. State, 20 Neb., 242, it was held that the 
general reputation to be proved must be confined to a time 
very near the date when the witness testified. From the 
above statement as to the residence of Mr. Ayerst, it ap- 
pears that of the two and one-half years which had elapsed 
since his residence in Sioux Falls ceased, he had resided 
one and one-half years in Omaha where tlic trial was then 
in progress.. He certainly must have established a reputa- 
tion for truthfulness or the contrary within that time, and 
proof of his reputation anterior, at least, to his residence 
in Omaha was too remote for the purpose of impeachment. 
The evidence offered for that purpose was, therefore, prop- 
erly excluded. While some other propositions of fact were 
put in issue by the pleadings, none have been argued except 
such as have already received consideration and determi- 
nation. The judgment of the district court is 


AFFIRMED. 


THE other commissioners concur. 
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Bank or ComMERcE vy. J. T. Hart, 
Firep JUNE 6, 1893. No. 4892. 


1. Banks and Banking: Powers or Orricers. The cashier of 
a banking corporation has, by virtue of his office, no authority 
to accept, in payment and discharge of a debt due the bank, cer- 

. tificates of the capital stock of au insurance company. 


2. : INVESTING IN StocKS OF ANOTHER CORPORA- 
TION. A banking corporation, organized under the laws of this 
state, has no power to become a stockholder in an insurance 
com pany. 

3. The acts of the directory of a banking corporation, 


in dealing with and investing the funds of the stockholders, to 
bind the bauk, must be confined to the expressed pnrposes for 
which the bank was incorporated, and to purposes necessarily 
incidental thereto in the successful conduct of its legitimate 
business. 


Error from the district court of Douglas county. Tried 
below before Doane, J. 


John L, Webster, for plaintiff in error: 


The cashier of the bank had no authority to buy shares 
of stock in the insurance company and pay for the same 
with funds of the bank, or to accept the same in payment 
of a note not due, (Sandy River Bank v. Merchants & Me- 
chanics Bank, 1 Bissell [U.8.], 146; Lamb v. Cecil, 25 W. 
Va., 288; United States v. City Bank of Columbus, 21 How. 
[U. 8.], 356.) One corporation cannot buy stock in an- 
other corporation unless the power to do so is clearly con- 
ferred by statute. (Franklin Bank v. Commercial Bank, 36 
O. St., 355; Franklin Company v. Lewiston Institution for 
Savings, 68 Me., 43; Mechanics & Workingmen’s Bank v. 
Meriden Agency Co., 24 Conn., 159*; Milbank v. New York, 
L. E. & W. R. Co.,64 How. Pr. [N. Y.], 20-29; Central 
R. Co. v. Pennsylvania R. Co., 31 N. J. Eq., 475; Sumner 
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v. Marey,3 Woodb. & M. [U:S.], 105; Central R. Co. ». 
Collins, 40 Ga., 582; Hazelhurst v. Savannah, G. & N. A. 
BR. Co., 43 Ga., 13; People v. Chicago Gas Trust Co., 130 
Ill., 268; Morawetz, Private Corp., sec. 431; Cook, Stock- 
holders, sec. 316.) 


J. M. Woolworth, contra. 


Raagay, C. . 


The Bank of Commerce sued Hart on a note for $20,000, 
executed and delivered by him to the bank. The defense 
of Hart, so far as the same is material here, was, that on 
March 30, 1888, he paid on said note $14,105.46, with 
which payment the bank has not credited him. Hart 
claims to have made this payment by the sale of certain 
shares of stock in an insurance company to the bank 
through one Johnson, its cashier, who promised at the 
time to credit the note when it should be returned from 
New York, where it then was. The bank claims that the 
sale of said stock, if made, was to Johnson individually, 
and not to the bank; that it had no interest or part in said 
sale; that the same, if made, was without its knowledge or 
consent ; and the purchase of the stock by its cashier, if 
made for the bank, was in excess of his authority, and 
void. The jury, by its verdict, allowed Hart the credit 
he claimed, thus, in effect, finding that the purchase of the 
insurance stock was made by t' ce bank. Assuming for the 
purposes of this opinion that the evidence in the record 
supports this finding, we then proceed to inquire whether 
the cashier exceeded his authority in using funds of the 
bank in the purchase of this stock. 

’ In Sandy River Bank v, Merchants & Mechanics Bank, 
1 Bissell [U. S.], 146, the facts were: The cashier of the 
Mechanics Bank settled an account of $22,000 with the 
cashier of the Sandy River Bank by paying $10,000 cash 
and giving $12,000 private paper, which the cashier of the 
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Sandy River Bank accepted in payment, and gave a receipt 
in full. The Sandy River Bank brought its action against 
the Merchants & Mechanics Bank on the account. The 
latter pleaded payment by the contract with the cashier. 
The question in the case was whether the cashier had 
authority to receive in payment anything but money. Jn 
the course of the opinion delivered the judge said: “A 
cashier of a bank is ordinarily the executive officer of the 
bank. He is the agent through whom third persons trans: 
act their business with the bank. The bank generally 
holds him out to the world as having authority to act ac- 
cording to the general usage, practice, and course of busi- 
ness, and all acts done by him within the scope of such 
usage, practice, and course of business bind the bank as 
to third persons who transact business with him on the 
faith of his official character; and perhaps it may be pre- 
sumed without proof, and merely from his office, that he is 
authorized to receipt and discharge debts, and deliver up se- 
curities on payment or discharge of the debt for which they 
are held. * * * But still his authority is a limited 
authority, and when a party claims a discharge from a debt 
due the bank, not by payment, but by giving other or dif- 
ferent notes, bills, or securities, which the cashier has agreed 
to take and release the debt, his authority, like that of any 
other agent, must be shown by proof. Asa general rule, 
a jury have not a right to infer that the cashier of a bank, 
as such, has the authority to compromise and discharge debts 
without payment or by taking other securities, but the au- 
thority from the bank must be shown expressly or by 
necessary implication, or it must * * * be established 
by the particular usage, or practice, or mode of doing busi- 
ness of the bank; or it must be ratified or acquiesced in by 
the bank in order to be binding.” 

In United States v. City Bank of Columbus, 21 How. 
[U. S.], 356, the facts were: The cashier of the Columbus 
bank gave to one of its directors, Miner, a letter to the secre- 
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tary of the treasury of the United States, to the effect that 
Miner had authority to contract in behalf of the bank for 
the transfer of money for the government. Relying upon 
this letter, the secretary of the treasury made a contract 
with Miner for him to transfer $100,000 of the govern- 
ment’s money from New York to New Orleans. Miner 
received the money, but never delivered it. The United 
States brought suit against the Columbus bank to recover 
the money. The supreme court of the United States de- 
cided that the action could not be successfully maintained, 
as the cashier of the Columbus bank had no authority to 
make such a contract, and there was no proof that the 
board of directors had authovized it. In the course of the 
opinion Justice Swayne said: “The court defines a cashier 
of a bank to be an executive officer by whom its debts are 
received and paid, and its.securites taken and transferred, 
and that his acts, to be binding upon a bank, must be 
done within the ordinary course of his duties. * * * 
The term ‘ordinary business,’ with direct reference to the 
duties of cashiers of banks, occurs frequently in * ¥* * 
reports of the decisions of our state courts, and in no one 
of them has it been judicially allowed to comprehend a 
contract made by cashier, without an express delegation of 
power from a board of directors to do so, which involves 
the payment of money, unless it be such as has been loaned 
in the usual and customary way. Nor has it ever been 
decided that a cashier could purchase or sell the property, 
or create an agency of any kind for a bank which he had 
not been authorized to make by those to whom has been 
confided the power to manage its business, both ordinary 
and extraordinary.” 

The power of this bank to purchase stock in an insur- 
ance company, if it exists at all, is an extraordinary power 
and one not confided to the cashier, but belonging to the 
directory. 

In the Bank of Healdsburg v. Bailhache, 65 Cal., 329, 
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it is said, that the power to make a settlement of defalcation 
to a bank, and accept a deed of real estate in satisfaction 
and release, is the function of the board of directors and 
not of any individual director or officer. 

It has also been decided that, in the absence of special 
authority, the cashier of a bank could not release the 
surety from a note owned by the bank. (Merchants Bank 
v. Rudolf, 5 Neb., 527; Conchecho National Bank v. Has- 
kell, 51 N. H., 116.) ‘That in the absence of special au- 
thority or established usage the cashier has no power to 
compromise claims due his bank. (Chemical National 
Bank v. Kohner, 8 Daly [N. Y.], 530.) That he had no 
authority to bind his bank by issuing a certificate of deposit 
to himself. (Lee v. Smith, 84 Mo., 304.) Nor bind the 
bank by an official indorsement of his own note. (West 
St. Louis Savings Bank v. Shawnee County Bank, 95 U. 
8., 557.) 

The cashier of the Bank of Commerce, then, as the exec- 
utive officer of the bank, was clothed with authority to 
collect all debts due the bank, but this means collections in 
money. Ifa cashier may discharge the debts due his bank 
by exchanging the evidences of them for stocks of an in- 
surance company or a gas company, then he can, under the 
name and charter of the bank, conduct an entirely differ- 
ent business, and use the funds of his stockholders for a 
purpose for which they were never subscribed and in vio- 
lation of the law of the bank’s creation. ‘The purposes for 
which the Bank of Commerce was organized, as expressed 
in its articles of incorporation, were to receive deposits of 
money and pay the same out on proper vouchers; to loan 
money on personal security; to issue drafts or letters of 
credit ; to buy and sell securities of every kind, and do a 
general banking business. Had this charter expressly 
provided that the corporation might invest its funds in 
stocks of insurance companies and deal generally in stocks 
. of other corporations, such a provision would have been 
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contrary to the laws of the state and void. But there is 
no provision in the bank’s charter which, by any reason- 
able construction, can be construed into an authority to 
purchase and hold the stocks of any other corporation. 
True, it says “to purchase securities of every kind,” but 
certificates of stock are not securities within the meaning 
of this provision, nor such as the word imports in com- 
mercial or banking phraseology. ‘Securities,’ as here 
used, mean notes, bills of exchange, and bonds; in other 
words, evidences of debt, promises to pay money. We 
conclude, therefore, that the cashier, by virtue of his office, 
had not the power to accept the stock of the insurance 
company in payment of the debt due the bank, but that 
power, if it existed, was lodged in the directory, and as it 
had not expressly authorized the cashier thereto, he ex- 
ceeded his powers in agreeing to accept, on behalf of his 
principal, the insurance company stock in payment of the 
debt due from Hart to the bank, and that the latter is not 
bound thereby. , 

The next inquiry is as to the powers of the directory to 
ratify the purchase of the insurance company’s stock and 
bind the bank thereby. 

In the Mechanics & Workingmen’s Mutual Savings 
Bank & Building Association v. Meriden Agency Com- 
pany, 24 Conn., 159, it is said: “The first question is, 
whether the defendants, being a joint stock corporation, 
organized for a specific purpose, had power to become a 
stockholder in the association of the plaintiffs. The purpose 
for which the agency company united, as expressed in their 
articles of association, was to do a general insurance 
agency, commission, and brokerage business, and such other 
things as were incidental to, and necessary in, the manage- 
ment of that business. So far as that business was con- 
cerned, the proper officers of the company had power to 
act, and bind the company; but if they departed from 
that business, and entered into contracts not authorized by - 
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the company, such contracts would not be binding. A 
subscription to the stock of a building association, has no 
legitimate connection with the business of an insurance 
agent, commission merchant, or broker, and was not there- 
fore authorized by the defendants’ articles of association. 
* ™* * But when the directors of the company sub- 
scribed for.stock in a building association, whatever may 
have been their motive, * * * they transcended the 
powers conferred upon them, and departed from the legiti- 
mate business of the company.” 

In Franklin Co. v. Lewiston Institution for Savings, 68 
Me., 43, itis said: “Ifa corporation can purchase any por- 
tion of the capital stock of another corporation, it can pur- 
chase the whole and invest all its funds in that way, and 
thus be enabled to engage exclusively in a business entirely 
foreign to the purposes for which it was created. A bank- 
ing corporation could become a manufacturing corporation, 
and a manufacturing corporation could become a banking 
corporation. This the Jaw will not allow, and it has been 
held that notes given by a manufacturing corporation for 
the purchase of shares in a bank are not collectible.” 

In Cook, Stockholders, sec. 316, it is said: “A banking 
corporation has, at common law, no power to purchase or 
invest in the stock of another corporation, whether that other 
corporation be itself a bank or of a different business. 
The bank is organized for the purpose of receiving depos- 
its and loaning money, not for the purpose of dealing in 
stocks, Any attempt to engage in such transaction is a 
violation of its charier rights and of its duty towards the 
stockholders and the public.” 

In Nassau Bank v. Jones, 95 N. Y., 115, Chief Justice 
Ruger said: ‘“ The question involved inthiscase * * * 
is the right of a banking corporation, chartered under the 
laws of this state, to subscribe for the stock of a railroad cor- 
poration, * * * It is clear that a banking corpora- 
tion cannot enter into a contract of this character, unless it 
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has authority under its charter to become a subscriber for 
the stock of railroad corporations, and thereby assume the 
obligations to which such stockholders are subject. * * 
The plaintiff is a moneyed corporation organized under 
chapter 260 of the Laws of 1838, and authorized by that 
statute ‘to carry on the business of banking, by discounting 
bills, notes, and other evidences of debts; by receiving de- 
posits; by buying and selling gold and silver bullion, for- 
eign coins and bills of exchange, and by loaning money on 
real and personal property.’ The legislature intended by 
the act in question to. inaugurate in this state an entirely 
new system of banking, and thereby undertook to provide 
for the establishment of moneyed corporations which 
should furnish to the public a safe and reliable circulating 
medium for the transaction of its business, and secure and 
solvent depositaries for the custody of such moneys as were 
needed for current use by the business public * * * 
The language employed in the act * * * excludes, 
by necessary implication, the capacity to carry on any other 
business than that of banking, and the adoption of any 
other methods for the prosecution of such business than 
those especially pointed out by the statute. * * * The 
spirit of the law, as well as a sound publie policy, forbid 
these institutions from risking moneys entrusted to their 
care in doubtful speculations or enterprises. * * * 
For these reasons, we are of the opinion that the plaintiff 
was not only precluded by public policy, but was not au- 
thorized by the statute under which it was organized, to 
enter into any engagement as a stockholder in a railroad 
corporation.” 

The learned judge who presided at the trial below charged 
the jury as follows : 

“q, In investigating the question.as to how far, if at all, 
the bank was bound by the acts of Johnson in the prem- 
ises, you will be governed entirely by the testimony which 
has been adduced before you on the trial. If you shall 
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find from the testimony either that Johnson, in his nego- 
tiations with Hart, and his final agreement with him for 
the purchase of the shares of stock in the insurance com- 
pany, was acting under authority conferred upon him in 
that behalf by the board of directors of the bank, or that, 
subsequently to the transaction, the directors approved and 
ratified what had been done by Johnson, acting in his ca- 
pacity as cashier of the bank, if you shall find that in such 
transaction he did act as such cashier, and accepted the fruits 
of such transaction, then, and in that case, the bank would be 
estopped to deny the authority of Jolinson in the premises, 
and would be bound by his acts in that behalf. 

‘“€6, If, on the other hand, you shall find from the testi- 
mony that Johnson did not have authority from the board 
of directors of the bank to negotiate for and purchase the 
shares of stock in the insurance company referred to in the 
testimony, and that the directors did not subsequently ap- 
prove and ratify the acts of Johnson relating thereto, nor 
accept and retain the fruits of such negotiation and pur- 
chase, then, and in that case, the bank would not be bound 
by what Johnson did relating to such negotiation and 
purchase, and in such case the plaintiff would be entitled 
to your verdict for the amount of the note sued on and 
interest.” 

This charge proceeded upon the theory that though the 
purchase of the insurance company’s stock by the cashier 
was unauthorized, yet the board of directors could have 
afterwards ratified and adopted it and bound the bank by 
it. We do not assent to this doctrine as applied to this 
case. Itis doubtless true that the bank could legally take 
the stock of another corporation as security for a debt pre- 
viously contracted. Possibly it might make a loan on the 
strength of the stock as security at the time. On this point 
the authorities are not in harmony, and as it is not material 
here we do not decide it. An emergency might arise when 
a bank’s board of directors would be justified in taking the 
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stock of another corporation in settlement, adjustment, or 
compronise of a doubtful claim or debt, acting in the hon- 
est belief that only by so doing could a serious loss to the 
bank be averted. None of these reasons, however, existed 
in the case at bar, or if they did the record before us does 
not disclose them. The cashier had no authority to bind 
the bank by buying the insurance company’s stock. The 
board of directors had no authority to authorize him to do 
so; and, if the cashier bought such stock in behalf of the 
bank, the directory had no authority to ratify the purchase 
and thus bind the bank. But assuming the charge states 
the law correctly, there is no evidence in the record that 
the board of directors ever authorized the cashier to pur- 
chase the insurance stock, and none that the board of 
directors ever ratified such a purchase, if made, or that the 
bank accepted the fruits of the transaction, and the jury 
could not, from the evidence, so find either. We conclude, 
then, that the powers of a directory of a bank in dealing 
with and in investing the funds of the stockholders are 
limited to the purposes for which the bank was incorpo- 
rated and to purposes necessarily incidental thereto in the 
successful conduct of its legitimate business. 

We are constrained to say that the verdict of the jury 
is not supported by the evidence, and that the judgment of 
the court is contrary to the law of the case. The judgment 
of the district court is therefore reversed and the case re- 
manded for further proceedings. 


REVERSED AND REMANDED. 


Tae other commissioners concur. 
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Henry & CoatswortH CoMPANY, APPELLEE, V. Cy- 
rus W. FIsHERDICK, ADMINISTRATOR OF THE Es- 
TATE OF M. IsaBEL Bonp, DECEASED, ET AL., 
APPELLEES, IMPLEADED WITH CHARLES H, BRALEY 
ET AL., APPELLANTS. 


FILED JUNE 6, 1893. No. 5189. 


1, Mortgages: RELEASE WITHOUT PAYMENT AT REQUEST OF 
MEvHANICS’ LIENHOLDERS: PRIORITIES: EsTOPPEL. M. held 
& mortgage on certain city lots, on which the owner desired to 
negotiate a large loan for the purpose of building thereon a 
hotel, contracts for furnishing the material for which were held 
by H. & C., who promised M. in writing if he would release his 
mortgage they would pay him the amount thereof out of the 
payments made to them for material from time to time as the 
building progressed. M. released. Payments for material 
were made to H. & C., but they paid nothing to M. In asnit by 
H. & C. to foreclose mechauics’ liens on the lots and hotel), 
held, that the release by M. of his mortgage was a sufficient 
consideration for the promises of H. & C.; that they were 
estopped from claiming liens on the property prior to M., and 
that their liens should be charged with the amount due M. on 
his mortgage. 


2. Mechanics’ Liens: Priorities. Under the law of this state 
the lien of a mechanic or laborer attaches at the commencement 
of the furnishing of material, or at the commencement of the 
performauce of labor by him,and not from the beginning of the 
construction of the improvement on which he labors or for 
which he furnishes material. 


: INTEREST TO WHICH LIEN ATTACHES. A per- 
son commencing to furnish material for, or commencing to labor 
on, an improvement on real estate must at the time take notice 
of the interest and title in the premises of the person with 
whom he contracted, as shown by the public records, as his lien 
for labor or material, aside from the improvement itself, attaches 
only to such interest. 


4. Mortgages: Mecnanics’ Liens: Priorities. A party taking 
a mortgage on real estate is bound, at the time, to know whether 
material has been furnished or labor performed in the erection, 
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reparation. or removal of improvements on the premises within 
the four prior months. 


56. ——: 


The lien of a mortgage on real estate, 
taken while a building is in process of erection thereon, is snb- 
ject to the claims of material-men and laborers for material al- 
ready and thereafter furnished, and for labor already and there- 
after performed in the erection of such building, when the 
commencement of such furnishing of material, or the commence- 
ment of the performance of such labor, was prior to the record of 
said mortgage. 


6. Mechanics’ Liens: INTERVENING MORTGAGES: PRIORITIES: 
CLASSIFICATION oF LIENS. Under the Nebraska statute there 
are no priorities amongst liens for material furnished or labor 
performed; but this rule of equality applies only to those lien- 
ors who commenced the furnishing of material, or commenced 
the performance of Jabor on the faith of the same estate; as, if 
/A, B, and C commence the furnishing of material for an im- 
provement on certain real estate, and afterwards the owner 
mortgages to D, and thereatter E, F, and G commence the per- 
formance of labor on the improvement; here the liens of A, B, 
and C are prior to D’s mortgage and prorate amongst tbem- 
selves, beiug of the same class and attaching to the same estate; 
while the liens of E, F, and G would be subject to D’s mortgage 
but would prorate amongst themselves, being-of the same class 
and attaching to the same estate. , 


7. 


: PROCEEDINGS To PERFECT: AFFIDAVIT. The oath at- 
tached to the “ account of the items” for material furnished and 
for which a lien was claimed, was as follows: ‘‘J. A. B., being 
first duly sworn, * * * says, * * * ig a9 * * ¥* eor- 
rect * * * of material furnished by this affant. * * * 
Signed, Capital City Planing Mills, perJ. A. B., See’y.” The 
account of the items was headed, “M. I. B., To Capital City 
Planing Mills, Dr.”? Held, To show that the lien was claimed 
by the Capital City Planing Mills and not by J. A. B., and a 
substantial compliance with the statute. 


8. The oath required by section 3, chapter 


54, Compiled Statutes, may be made by the agent of the claim- 
* ant of a lien, whether a person or corporation. 


9. : LIMITATION: EVIDENCE. When more than four 
months intervene between items of an account for material fur- 
nished a mechanic's lien will not attach for tbe items preceding 
the hiatus, unless it is made to appear by competent evidence 


that all the items were furnished pursuant to one contract; and 
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the affidavit attached to the “account of the itéms’’ is not com- 
petent evidence to prove that fact, 


10. 


: MATERIAL-Man’s KIGHT To LIEN: CONDITIONS oF 
SALE CoNTRACT: WAIVER. A vendor of an elevator, farnished 
for and put up in a hotel in process of erection, by contract with 
the owner retained in himself the title until the fixture should 
be paid for, and reserved the right to retake possession thereof 
if default should be made in the payment for the same. Held, 
Not a waiver of the vendor’s right to a material-man’s lien on 
the hotel and the land occupied by it. 


11. 


: ASSIGNMENT: TAKING MORTGAGE SECURITY: MERGER. 
The assignee of a mechanic’s lien is subrogated to all the rights 
of his assignor; and the taking of a mortgage by the assignee 
on the property affected by the lien, the consideration of which 
mortgage was used in the purchase of the lien, will not merge 
tbe latter in the mortgage, unless it appears such was the inten- 
tion of the parties and justice requires it. That intention may 
be established not only from the acts and declarations of the as- 
signee but from a view of the situation as affecting his inter- 
ests, 


12. Indemnity Bond: PrincipAL AND Surety: RiGutTs or 
SuRETY: UNAUTIORIZED DELIVERY: RATIFICATION. The 
agent of the oblige2 in an indemnity bond against mechanics’ 
liens presented the obligation to H. and D. and requested them to 
sign it as sureties ; promising them that A.,S.,and one Hughes, 
whose names were printed in the body of the bond as sureties, 
would also sign it. H. and D. signed on the agreement with the 
agent that if the others named as sureties did not sign, the bond 
should be “invalid.”? None of the others named as sureties 
signed, and the agent, without the knowledge of H. or D., erased 
the other sureties’ names by drawing an ink line across them and 
delivered the bond in this condition to her principal. Held, The 
delivery of the bond was unauthorized and H. and D. were not 
liable thereon; and held further, that H. and D., by afterwards 
taking security to protect themselves from loss (being then ig- 
norant of the fact that the other sureties had not signed), did 
not thereby ratify the delivery of the bond, as the knowledge of 
the existence of a right or defeuse and the intention to relinquish 
it must concur in order to estop a party by waiver. 


APPEAL from the district court of Lancaster county. 
Heard below before FieLp, J. 
17 
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Trimble & Braley, E. FE. Brown, Robert Ryan, and Mar- 
quett, Deweese & Hall, for appellants, 


Samuel J. Tuttle, Holmes, Cornish & Lamb, Talbot & 
Bryan, Webster, Rose & Fisherdick, F. I. Foss, A. G. 
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Raagay, C. 


In June, 1889, M. Isabel Bond owned lots C, D, E, 
and F of Bigelow’s subdivision of lots 11 and 12, block 
27, in the city of Lincoln. On the 29th of this month she 
entered into an agreement with the appellee Holmes, in and 
by which he was to furnish the brick and perform the labor 
for the erection for Mrs. Bond of a four-story brick hotel 
on said property. At that time the appellant Marquett, 
held a mortgage on these lots to secure a debt of $2,200 
and interest owing to him by Mrs. Bond. On the 18th 
day of July, this year, Mrs. Bond made application to the 
appellant the Missouri, Kansas & Texas Trust Company 
(hereinafter called the Trust Company), for a loan of 
$34,000, to be secured by a mortgage on the above de- 
scribed property, or, as the application expressed it, Mrs. 
Bond appointed the Trust Company her agent for procur- 
ing such loan. The appellant Drexel made a loan through 
the said Trust Company to Mrs. Bond on said property 
for $30,000, and to secure the same took a mortgage on 
said real estate, bearing date August 1, 1889, but not 
recorded until the 26th day of that month and was not ex- 
ecuted until about that date. The payment of this mort-- 
gage was guaranteed to Drexel by the Trust Company. 
On the date of the mortgage, Mrs. Bond and the Trust 
Company, as agent of Drexel, entered into an agreement 
in writing, in and by which, after reciting that Mrs. Bond 
had executed her obligation to Drexel for $30,000 and se- 
cured the same by a mortgage on said property, it was pro- 
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vided that Mrs. Bond should at once erect a five-story 
stone and brick building on said lots and that the Trust 
Company, as the agent of Drexel, should pay the proceeds 
of said Joan to Mrs. Bond as the erection of said building 
progressed. These payments were to be made upon the 
delivery to the Trust Company, or its agents, receipted 
bills of an equal amount as the payments dune for labor 
and materials entering into the construction of the build- 
ing. 

Before the recording of the Drexel mortgage, Mrs. Bond 
and the appellees Holmes and the Henry & Coatsworth 
Company (hereinafter called the Coatsworth Company) 
agreed in writing with the appellant Marquett if he would 
release his mortgage on said lots, that Holmes would pay 
him thirty (80) and the Coatsworth Company forty (40) per 
cent of the estimates or money that might become payable 
to them for materials furnished in the erection of the build- 
ing on said lots, and relying on said promises the appellant 
Marquett did release his mortgage. 

Mrs. Bond, as principal, and the appellees Holmes and 
Doolittle, as sureties, executed to the appellant Drexel, on 
the Ist day of August, 1889, a bond in thesum of $25,000 
to protect and indemnify Drexel and his agents against all 
liens for labor or materials that might be filed against said lots 
and building. This bond recited that the time allowed by 
statute for filing mechanics’ liens had not expired; that Mrs, 
Bond should pay for all work done and all material fur- 
nished for said building, and keep the same clear from all 
liens on account therefor; that in case she failed to perform 
her contract, Drexel, or his agent, the Trust Company, 
might take possession of the building and complete the same 
and pay for the labor and materials from the funds re- 
maining from the Drexel Joan. 

On the 28th day of December, 1889, Mrs. Bond executed 
a mortgage to the appellees Holmes and Doolittle, sureties 
on her indemnity bond, the conditions of which mortgage 
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were as follows: “ This mortgage is given to indemnify said 
Doolittle and Holmes against loss that may accrue to them, 
by reason of their having become sureties for said bond in 
a certain indemnity to the Trust Company and Drexel for 
the completion and payment for material and labor in the 
construction of a building on said lots above described.” | 

On February 17, 1890, Mrs. Bond and the appellant 
the Trust Company entered into a written agreement which, 
after reciting the ownership of the lots by Mrs. Bond, that 
she had begun the erection thereon of a hotel, that Drexel 
had a mortgage on the same for $30,000 which was unpaid, 
that the appellees Doolittle and Holmes had executed a 
bond to Drexel to hold him harmless against any liens 
that might be filed against said hotel, that there were large 
sums of money owing and unpaid to certain persons who 
claimed to have performed labor and furnished material 
for said building, provided that for the purpose of giving 
additional security for the fulfillment of said bond of in- 
demnity, and for the purpose of raising ‘money to pay for 
such labor and materials furnished, and to complete said 
building, Mrs. Bond should at once execute to the ap- 
pellant Braley a mortgage upon the property to secure 
a note of $30,000, due one year from February 17, 1890, 
and that said appellant should at once take possession of 
said hotel and complcte the same, and should from the 
proceeds of the new mortgage pay for such of the work done 
and material furnished as he should deem best. Braley 
was the agent of the Trust Company and the Trust Com- 
pany was the agent of Drexel. In pursuance of this agree- 
ment, and on the same date, Mrs. Bond executed and deliv- 
ered to Braley a mortgage on all the above described real 
estate and other property for $30,000, due in one year, and 
surrendered possession of the hotel and lots on which the 
same is situate. 

The appellant Holmes began the furnishing of material 
and performing of labor under his contract on the 5th day 
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of August, 1889. The Coatsworth Company began the 
furnishing of material under its contract on August 21, 
1889. All the other lien claimants commenced the fur- 
nishing of material or the performance of labor after the 
26th day of August, 1889. 
- A large number of mechanics’ liens were filed against 
the property by various parties to this suit. All of said 
liens were duly assigned to the Trust Company, except the 
following: Holmes, the Coatsworth Company, Baird 
Bros., the Capital City Planing Mill Company, H. B. 
Dodge & Co., the Crane Elevator Company, and the Re- 
Jiance Wire Works Company. Thus matters stood when 
the appellee the Coatsworth Company brought this action 
to foreclose its lien against the hotel and lots for material 
furnished by it in the erection of the hotel. A large num- 
ber of persons were made defendants or intervened, all of 
whom, except four, filed answers or cross-petitions, claim- 
ing liens on the building and lots. The appellants Drexel, 
the Trust Company, and Braley filed their answer and 
cross-petition setting out the Drexel mortgage, the mort- 
gage made by Mrs. Bond to Braley, the indemnity bond 
given to Drexel by Mrs. Bond, Holmes and Doolittle, and 
the failure of Mrs. Bond to keep the building free from 
mechanics’ liens. Appellant Marquett intervened in said 
action, and filed a cross-petition setting out the mortgage 
he held upon said premises and the release of the same 
at the request and on the strength of the promises made to 
him by Bond, Holmes, and the Coatsworth Company, and 
prayed to be subrogated to the rights of Holmes and the 
Coatsworth Company. The district court rendered a de- 
cree in and by which it divided the liens into five classes, 
as follows : 

a. The first lien was given to Holmes and the Coats- 
wor Company, prorating. 

6, The second lien was given to Drexel on his mortgage, 
‘ ¢ The third lien was given to Baird Bros., the Capital 
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City Planing Mill Company, H. B. Dodge & Co., the 
Crane Elevator Company, and the Reliance Wire Works 
Company, prorating. 

d. The fourth lien to the appellant Marquett. 

e. The fifth lien was given to the Trust Company on the 
mortgage executed to Braley, February 17, 1890. This 
lien was made up of the amount of various mechanics’ 
liens purchased by and assigned to the Trust Company. 

Jf. The court found and decreed that the appellants 
Holmes and Doolittle were not liable as sureties on their 
indemnity bond. 

All parties to the suit appeal except Holmes, Bond, 
Doolittle, and the Coatsworth Company. . 

We will first dispose-of Marquett’s appeal. The ap- 
pellants Holmes and the Coatsworth Company promised 
Marquett in writing that if he would release his mortgage 
upon the property of Mrs. Bond, Holmes would pay 
Marquett thirty (30) per cent, and the Coatsworth Com- 
pany forty (40) per cent of their estimates on each story of 
the hotel until the full payment of Marquett’s claim. 
Marquett relied upon these promises and released his 
mortgage, and his debt remains wholly unpaid. Holmes 
and the Coatsworth Company received a valuable consid- 
eration for these promises and they must be held to their 
performance. They are now estopped from claiming liens 
on this property prior to Marquett. To permit this 
would be unfair, inequitable, and unjust. Marquett is 
entitled to be subrogated to the extent of his claim to 
whatever lien Holmes and the Coatsworth Company may 
have upon this property, and their liens should have been 
charged with the amount due Marquett. The decree of 
the district court, in that it did not do this, was in that re- 
spect erroneous. 

It is claimed by the appellants, and especially by the 
Trust Company, that the finding of the district court that 
Holmes had a balance of $8,250 and interest, due him 
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from Mrs. Bond, is incorrect. Holmes’ entire claim 
amounted to $12,100, which he had credited with $3,850. 

On the trial there were put in evidence receipts signed 
by Holmes amounting to $6,900, and it is contended that 
he should be bound by them and thus increase his credits 
the difference of $6,900 and $3,850. It appears from the 
record that the method by which this part of the business 
was conducted was as follows: As before stated, the Trust 
Company was to disburse the $30,000 of the Drexel mort- 
gage, as the work on the hotel progressed, on orders from 
Mrs. Bond. Mrs. Bond would give Holmes an order for, 
say, $2,000 ; he would take this to the Trust Company’s 
agents, leave it with them with his receipt for $2,000 and 
procure from the agents $1,400 in money ; and in this way 
Holmes receipted for $6,900, when, as a matter of fact, 
he only received $3,850 in money. The Trust Company’s 
agents and Mrs. Bond were witnesses at the trial, and none 
of them claim that Holmes had actually received more 
money than $3850. We do not think that the district 
court was wrong in its finding as to the amount due 
Holmes. . 

The same objection is urged by the appellants against 
the amount found due the Coatsworth Company; but as 
this claim is based on the same theory as the objection 
to ‘Holmes’ claim, and the method of conducting the busi- 
ness of the Coatsworth Company was substantially the 
same, the answer to the objection must be like the one to 
the objection of the Holmes claim, and the finding of the 
court as to the amount of the Coatsworth Company’s claim 
approved. 

The Trust Company, however, insists that the credits 
acknowledged by Holmes and the Coatsworth Company 
should be increased so as to equal the amount of their re- 
ceipts, and this contention appears to be based on thie 
assumption that the Trust Company was, by the orders 
and receipts, led into paying out, on the orders of Mrs. 
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Bond, a greater sum of money to her than the work done 
amounted to. Now, whether or not the value of the work 
done at a given date was equal in amount to the orders 
given was a question of fact; perhaps the burden was on 
the Trust Company to establish that it was not; and 
whether the Trust Company or its agents paid these orders 
in full without knowing the orders exceeded the work are 
questions of fact. We cannot say that the evidence is in- 
sufficient to sustain the court’s finding in this respect. 

It, is also insisted by the appellant Drexel that his mort- 
gage should have been made a first lien. 

Holmes and the Coatsworth Company both began the 
furnishing of materials for the building prior to August 
26, the date of the record of Drexel’s mortgage, and by the 
statute a lien of a mechanic or laborer dates from the com- 
mencement of the furnishing of materials or from the com- 
mencement of performing labor. The appellants Holmes 
and the Coatsworth Company are therefore entitled to 
liens on this property prior to Drexel. ° 

A party taking a mortgage on real estate is bound to 
know whether material has been furnished or labor per- 
formed in the erection of improvements on the real estate 
within the four immediate prior months. Drexel’s mort- 
gage was a lien only on the interest of Mrs, Bond in the 
mortgaged property. Her interest was the estate she con- 
veyed to Drexel, less the amount due and to become due 
Holmes and the Coatsworth Company for labor or mate- 
rial, the commencement of the doing or the furnishing 
which was prior to the date of the record of Drexel’s 
mortgage. 

On the other hand, some of the appellants claim that 
Drexel’s mortgage should have been postponed to the liens 
of all parties who furnished material or performed labor 
in the erection of the hotel. To sustain this it is argued: 
(1) that there are no priorities amongst mechanics’ liens for 
labor or material on the same improvement; (2) that the 
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true meaning of our statute is that all parties performing 
labor or furnishing material for an improvement on real 
estate have a lien therefor from the commencement of the 
improvement; or, to state the second argument differently, 
after an improvement has been begun, a mortgage placed 
thereon is subject to a lien for labor done or material fur- 
nished, the commencement of which was subsequent to the 
record of the mortgage. In support of this counsel cite 
Phillips, Mechanics’ Liens, sec. 216; Neilson v. Jowa 
Eastern R. Co., 44 Iowa, 71. An examination of the 
first authority shows that the statute on which the author 
is commenting provided that the building should be sub- 
ject to the payment of debts of the mechanics, etc., “before 
any other lien which originated subsequent to the com- 
mencement of said house or other building.”” In the Iowa 
case the syllabus is as follows: “A mechanic’s lien attaches 
from the commencement of the building and takes prece- 
dence over a mortgage executed after that time, although 
the particular work for which the lien is claimed was not 
commenced until after the execution of the mortgage.” 
But it will be seen from an examination of the opinion 
that the conclusion reached was based upon the revision of 
the Iowa statute, which, the court say, “ provides in sub- 
stance that mechanics’ liens shall have priority over a 
mortgage executed upon the land and building after the 
commencenient of the building or improvement.” These 
authorities, then, are not in point. 

Section 3, chapter 54, Compiled Statutes of Nebraska, 
provides: “And shall from the commencement of such 
labor or the furnishing such materials * * * operate 
as a lien”’ While this court has held that this statute is 
remedial and should be liberally construed, it has never 
arrogated to itself the right, if it had the disposition, to put 
a construction on the law that would, to all intents and 
purposes, amount to an amendment of it. By the Nebraska 
statute a person who performs labor or furnishes material 
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for an improvement on real estate is given a lien thereon 
from the date he commences such labor or com:ences fur- 
nishing of materials; but this lien attaches only to the 
interest of the contractee in the property on which the im- 
provement is to be erected, at the date of the commence- 
ment of the labor or the commencement of furnishing 
material. The material-man or laborer, furnishing mate- 
rial or performing labor for an improvement on real es- 
tate, must then take notice of his contractee’s title and 
interest in the property as shown by the public records at 
that date. 

In Choteau v. Thompson, 2 O. St., 114, it is said: “If A. 
and B. commence work or the furnishing of materials and 
afterwards the owner mortgage the premises to C., and 
after this D, and E. begin to work or to furnish materials, 
here A. and B. have priority over C. and C. has priority 
over D, and E. In such case A. and B. must receive 
what they would be entitled to if C.’s mortgage had no 
existence; the residue must be applied next to the satisfac- 
tion of the mortgage; and whatever may remain after that 
must be distributed to D. and E. pro rata.” The statute 
considered in that case appears to have been substantially 
like the Nebraska statute. 

In Crowell v. Gilmore, 18*Cal., 370, it is said; “The 
mechanic making the first contract, or first commencing 
work on a building, has no priority over others commentc- 
ing work subsequently. The statute places all claimants 
on an equality and directs the property to be sold and the 
proceeds applied to all without preference. This rule. 
of equality would not apply if some mechanics began 
work before a mortgage was executed, by the owner of the 
property, and some afterwards. In such case the first lien- 
holders would have priority over the mortgagee, while the 
latter would not. The first class would be paid in full be- 
fore the mortgage; then the mortgage; then the last class, 
each lienholder having equal claims with the others of his 
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class.” An examination of the opinion in this case leads 
to the conclusion that the California statute on which the 
opinion is based is very similar to the Nebraska statute. 

In the case at bar all liens, except those of Holmes and 
the Coatsworth Company, were for labor performed or ma- 
terial furnished, the commencement of tle doing and the 
furnishing which was after the recording of the Drexel 
mortgage. This mortgage was then, correctly decreed by 
the court below, a lien on the property prior to all liens 
except those of Holmes and the Coatsworth Company. 

The district court gave the third lien to only a part of 
those who claimed liens for material furnished for the im- 
provement, the commencement of which was after the 
Drexel mortgage, viz., Baird Bros., the Capital City 
Planing Mill Company, H. B. Dodge & Co., the Crane 
Elevator Company, and the Reliance Wire Works Com- 
pany. These were, by the decree, to prorate each with 
the other, but the court postponed to these liens the follow- 
ing, also for material furnished in the erection of the im- 
provement, the commencement of which furnishing was 
after the Drexel mortgage, viz.: Korsmeyer & Co.; Pome- 
roy Coal Company; W. H. Tyler; C. N. Deitz; Nicholls 
Roofing Company; 8. E. Moore; the Adamant Wall Plas- 
ter Company; C. E. Hedges; Rudge & Morris; the Lin- 
coln Glass Company; G. Andrew; the Midland Electric 
Company; F. A. Nason & Co.; William Gaiser; William 
Robinson; A. T. Leming; R. 8. Young, and J. H. 
O'Neill. All these postponed liens had been assigned to 
the appellant Trust Company, and it claimed, and claims 
now, it stood in the same situation as its assignors. 

It is clear from the authorities that all the liens for ma- 
terials furnished or labor performed, the commencement of 
the doing or the furnishing which was after the recording 
of the Drexel mortgage, belonged to the same class, and are 
entitled to and do prorate with each other. Why, then, 
should not the assiguee of some of these claims be allowed 
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to prorate if his assignor could? “Under our law, the as- 
signee (of a mechanic’s lien) is subrogated to all the rights of 
the assignor.”” (Chief Justice MAXWELL in Rogers v. Omaha 
Hotel Co., 4 Neb., 59.) The district court appears to have 
postponed these assigned liens on the theory that they were 
merged in the mortgage given by Mrs. Bond to the appel- 
lant Braley, agent of the Trust Company, on February 17, 
1890, as the consideration for this mortgage was used in 
buying up these liens for and in the name of the Trust 
Company. But did the liens merge in the mortgage? 

In Smith v. Roberts, 91 N. Y., 470, it is said (I quote 
from the syllabus): “While a merger at law follows upon 
a nnion of a greater and a lesser estate in the same owner- 
ship, it does not follow in equity, aud estates will be ke):t 
separate where such is the intention of the parties and jus- 
tice requires it. That intention may be gathered not only 
from the acts and declarations of the party, but from a 
view of the situation as affecting his interests.” 

Now there is no direct evidence in the record that either 
the assignors or the assignee of these liens intended they 
should merge in the mortgage; and if we turn our atten- 
tion to the situation of the assignee, the Trust Company, 
it certainly was against its interests they should merge. 
We can almost say that had the Trust Company expected 
them to merge, it would never have advanced the money 
for the purchase of the liens; and, to apply the doctrine of 
merger here, would be manifestly unfair and unjust. Had 
the Trust Company not bought these liens, they would 
have prorated with the others of their class, so that the 
others are not in the least prejudiced by their not merging, 
but the Trust Company is prejudiced if they are. We 
adopt the rule in the above case as both sensible and just, 
and conclude that the decree of the district court, postpon- 
ing the liens assigned to the Trust Company, was erro- 
neous. 

Complaiut is made by some of the numerous appellanis 


Vou. 37] JANUARY TERM, 1893. 291 


Henry & Coatsworth Co. v. Fisherdick. 


of -the allowance by the court below of liens to certain 
parties, viz., the Capital City Planing Mill Company. 
The objection to this lien is that the affidavit filed is not 
sufficient to entitle the claimant to alien. The affidavit 
(omitting the formal parts) was as follows: “ John A. Buck- 
staff, being first duly sworn, on his oath says: * * * is 
atrueand correct account * * * of materials * * * 
furnished by this affiant.” * * * It is signed “Capi- 
tal City Planing Mills, Badger Lumber Company, owners, 
per J. A. Buckstaff, Sec’y.” The heading of the itemized 
statement, to which the affidavit fora lien is attached, is as 
follows: “Lincoln, Nebraska, Apr.15,1890. Mrs. M. Isa: 
belle Bond, To Capital City Planing Mills, Badger Lumber 
Company, Owners, Dr.” Section ’3, chapter 54, Compiled 
Statutes, provides: “Any person entitled to a lien under 
this chapter shall make an account in writing of the items 
* * * and after making oath thereto,” ete. This affi- 
davit is not within the letter of the statute. Is it within 
the spirit of the law? 

In Rogers v. Omaha Hotel Co., 4 Neb., 58, Chief Jus- 
tice MAXWELL, speaking for this court, said: “The object 
of the law under consideration (mechanic’s lien Jaw) being 
to secure the claim of those who have contributed to the 
erection of a building, it should receive the most liberal 
construction to give full effect to its provisions.” This case 
is cited with approval in White Lake Lumber Co. v. Rus- 
sell, 22 Neb., 126. 

In Delahay v. Goldie, 17 Kan., 263, it is said: “ Under 
the mechanic’s lien law * * * the statement required 
to be filed may be verified by an agent of the claimant.” 

This affidavit and account as filed sufficiently show that 
the Capital City Planing Mill Company had furnished 
material to Mrs. Bond for the erection of the hotel, and 
while the affidavit bears on its face the evidence of care- 
lessness, it sufficiently shows that Buckstaff was the agent 
of the claimant. We hold, therefore, that it sufficiently 
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complied with the statute. (See also Phillips, Mechanics’ 
Liens, sec. 366, and cases there cited.) 

The Crane Elevator Company.—The objection to this 
lien is that by the contract between the elevator company 
and Mrs. Bond, under which the fixture was delivered to 
her, it was provided: “The title and possession of the ele- 
vator shall remain in the Crane Elevator Company until 
the final payment shall be made, and they shall have the 
right at all times, on the failure on your part to make all 
payments as provided, to remove the elevator and retain 
possession of it, and also to retain all payments that have 
been made, as liquidated damages for non-fulfillment of the 
contract.” 

Section 1, chapter 54, Compiled Statutes, provides: 
“Any person who shall * * * furnish any fixture.” 
* * * The elevator, within the meaning of this law, is 
a fixture; and, uninfluenced by authority and looking only 
to this statute, we would say that to entitle a party to a 
lien for this fixture he must part with the possession, the 
right to the possession, and with the title to it. The con- 
tract between the ‘elevator company and Mrs. Bond was 
and is good as between them, and as to all other persons 
except purchasers without notice and judgment creditors of 
Mrs. Bond. (Auléman v. Mallory, 5 Neb., 178; MeCor- 
mick v. Stevenson, 13 Id., 70.) 

In Clark v. Moore, 64 Ill., 279, one of the questions 
was whether the retention by the vendor of the right to the 
possession and title was a waiver of the vendor’s right to 
a mechanic’s lien, the court say: “It is also insisted that 
appellees waived their lien when they sold the property by 
reserving a lien upon it in the written contract; that they 
thereby received and held additional security that operated 
to. destroy any lien that would otherwise have attached. 
* * * Tn their effort to retain a lien on the machinery 
furnished by appellees they took no collateral or independ- 
ent security. *' * * The lien attaches to and incumbers 
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the property to improve which the material is furnished, 
and the efforts to acquire a more specific and exclusive lien 
thereon in nowise manifests an intention to release the 
property from all lien and to look to other security for 
payment, but it shows the very opposite intention, an in- 
tention to hold, if possible, the property furnished liable 
for the payment of their claim.” 

In Case Mfg. Co. v. Smith, 40 Fed. Rep., 339, it is 
said : ‘‘ Retention by a seller of title to machinery placed on 
Jand until the price is paid, with a reservation of the right 
in case of default in payment, to take possession of and 
remove sich machinery without process, is not a waiver of 
the lien given by the code.” (Tenn., sec. 2739.) The 
opinion cites enough of the Tennessee code to show that it 
is not materially different from the Nebraska law. It also 
cites Anthony v. Smith, 9 Humph. [Tenn.], 5U8, and Fogg 
v. Rogers, 2 Cold. [Tenn. ], 290, as sustaining the doctrine 
laid down in the trial case. 

Following these authorities, which we do with reluct- 
ance, we have reached the conclusion that the finding and 
decree of the district court giving the Crane Elevator 
Company a lien must be sustained. 

H. B. Dodge & Co.—There are two objections to this 
claim. The first is that the affidavit filed with the item- 
ized account was made by H. B. Dodge and that it recited 
that the materials were furnished by the affiant; the affi- 
davit was signed by H. B. Dodge. An examination of the 
account attached to the affidavit, however, discloses the fact 
that the account was between H. B. Dodge & Co. and Mrs. 
Bond, and it sufficiently appears that the material was fur- 
nished by H. B. Dodge & Co, In view of what has been 
said above in reference to the affidavit of the Capital. City 
Planing Mill Company, we think this affidavit sufficiently 
complies with the statute, and that the finding and decree 
of the district court giving Dodge & Co. a lien was not 
erroneous so far as the affidavit is concerned. 
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Second objection.—The account attached to the lien in 
this case consisted of two items, as follows: May 9, 1890, 
to bill Venetian blinds, as per contract, $540; Oct. 1, 
1890, to bill Venetian blinds, as per contract, $12.96. It 
is here claimed that as more than four months elapsed be- 
tween the date of the furnishing of these two items, that 
Dodge & Co. can have a lien for nothing more than the 
Jast item. The language of the affidavit attached to this 
lien is, “that said materials were furnished by said affiant 
to the said M, Isabel Bond at the time stated in said ac- 
count.” Now if we are limited to the date the account 
shows on its face, and to the affidavit in this case, then the 
contention of the appellants is correct. Thesolution of the 
question depends upon whether'these two items are parts 
of one running account, or, in other words, whether they 
were both furnished under one contract made prior to fur- 
nishing the first item. On looking into the evidence we 
find that the two items were furnished pursuant to one 
contract made prior to the date of the first item, and that 
the second item was a completion of the contract. 

In Fulton Iron Works v. North Center Oreek Mining & 
Smelting Co., 80 Mo., 265, a question precisely like the 
one we are considering arose, and the court said: “A me- 
chanic’s lien is enforceable for all the items of an account 
furnished by the original contract * * * in the con- 
struction of the building, * * * where it is inferable 
from the evidence that they were furnished under one con- 
tract.” We approve the doctrine laid down in this case. 
Tt follows, therefore, that the decree of the district court in 
allowing the claim of H. B. Dodge & Co. was correct. 

The finding and decree of the district court that Holmes 
and -Doolittle, sureties on the undertaking given by Mrs, 
Bond to Drexel to indemnify him against liens on the 
property, were not liable on the bond is assailed as erro- 
neous. 

It appears from the evidence that an agent of the Trust 
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Company, or Drexel, came to Lincoln and informed Mrs. 
Bond that she would have to give Drexel an undertaking 
to protect him against mechanics’ liens on the property on 
which he was about to lend her the $30,000 represented 
by his mortgage, and inquired what sureties she could 
furnish. She named to him E. D. Appleget, George B. 
Skinner, L. K. Holmes, and William B. Hughes. The 
agent then investigated through a commercial agency the 
financial standing of these gentlemen and found it satis- 
factory. He returned to Kansas City and there had a bond 
prepared on a type-writing machine with ‘“‘M. Isabel Bond, 
as principal, E. D. Appleget, George B. Skinner, L. K. 
Holmes, and William B. Hughes, as sureties.” At the 
foot of the bond were left five spaces for signatures, oppo- 
site each of which the word “Seal” was printed. The 
agent then sent this prepared undertaking to Mrs. Bond 
for execution by her and the parties named as sureties. 
Holmes signed the bond on the last space for signatures 
and Doolittle signed below that. Appleget, Skinner, and 
Hughes neither signed the bond, and across their names 
an ink line with a pen was drawn, and the name of 
Doolittle was written above in the same line. In this con- 
dition the bond was returned by Mrs. Bond to the obligee 
thereof. ‘There was evidence on the trial that Mrs. Bond 
promised Holmes that Appleget, Skinner, and Hughes 
would all sign, and that Holmes and Doolittle signed on 
the condition and understanding and agreement with her 
that if Appleget, Skinner, and Hughes did not sign, the 
bond was to be invalid and returned to them, Holmes and 
Doolittle. That the names of Appleget, Skinner, and 
Hughes were not erased when Holmes and Doolittle signed. 

In Cutler v. Roberts, 7 Neb., 5, the present chief justice, 
speaking for this court, said: “Where a bond contains in 
the obligatory part the names of several persons as sureties, 
if a part sign the-same with an understanding and on 
the condition that it is not to be delivered to the obligee 

18 
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until it is signed by all whose names appear in the obliga- 
tory part thereof as sureties, it will not be valid as to those 
that do sign until the condition is complied with.” 

In Hagler v. State, 31 Neb., 144, Justice Norvar, 
speaking for this court, said: ‘“‘ Where an official bond is 
altered after the same has been signed, but before its de- 
livery and approval, by an erasure of the name of one of 
the sureties thereon, and thealteration is plainly noticeable, 
all the sureties are released who had no knowledge of or 
did not consent to the alteration or ratify it.” 

The finding and decree of the district court were within 
the principles of these cases, This undertaking was void 
from the beginning. It had never been valid so far as 
these sureties were concerned, and Mrs. Bond’s delivery of 
it to her principal was unauthorized. Appellants, how- 
ever, insist that Holmes and Doolittle were liable on this 
bond because Mrs. Bond executed to them a mortgage on 
the property to indemnify them from loss by reason of 
having signed it. In other words, the taking of the in- 
demnity mortgage was a ratification by Holmes and Doo- 
little of the unauthorized delivery of the mechanics’ lien 
bond. To this it is answered by the sureties: “That at the 
time they took the indemnity mortgage they had no 
knowledge that the mechanics’ lien bond had not been 
signed by Appleget, Skinner, and Hughes; that on the 
17th day of February, 1890, Drexel’s agent, Braley, pro- 
cured them to deliver to him the indemnity mortgage (it 
had never been recorded) on the promise that another loan 
would be made to Mrs. Bond by the Trust Company, and 
secured by a second mortgage on the property, and out of 
the proceeds of this mortgage all of the mechanics’ lien 
claims against the property would be paid.” To sustain 
these allegations there is abundant evidence, Certain it is 
that Drexel and the Trust Company’s agent, Braley, did 
get possession of the indemnity mortgage made to Holmes 
and Doolittle; that at about that date Mrs. Bond made a 
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second mortgage to Braley for $30,000 on this and other 
property and surrendered possession of the hotel. Another 
significant circumstance is that across the face of this in- 
demnity mortgage is written “Canceled :. M. Isabel Bond, 
February 17, 1890.” This, it will be remembered, is the 
date of the second mortgage to Braley for the Trust Com- 
pany. 

In Livesey v. Omaha Hotel Co., 5 Neb., 50, the late and 
lamented Justice GANTT, speaking for this court, said: 
“Waiver is an intentional relinquishment of a known 
right, and there must be both knowledge of the existence of 
the right and an intention to relinquish it.” . 

The sureties brought themselves within the doctrine of 
this case, and the finding and decree of the district court 
that they had not waived their right to object to the un- 
authorized delivery of the mechanics’ lien bond is sup- 
ported by the evidence. 

There are in the arguments and proofs of counsel other 
grounds which answer the claim of ratification by the sure- 
ties—grounds fully supported by the record, but the fore- 
going are sufficient, and they will not be further noticed. 
The decree of the district court is reversed and judgment 
and decree rendered here as follows, the amounts of judg- 
ments to draw interest from June 17, 1891: 

1. In favor of Turner M. Marquett, against the estate 
of M. Isabel Bond, Leonidas K. Holmes, and the Henry 
& Coatsworth Company, for $2,560, with seven per cent 
interest; the same to be a first lien on lots C, D, E, and F, 
Bigelow’s subdivision of lots 11 and 12, block 27, in the 
city of Lincoln, Lancaster county, Nebraska. 

2. In favor of Leonidas K. Holmes, against the estate 
of M. Isabel Bond, for $7,867.35, with interest at seven 
per cent; and in favor of the Henry & Coatsworth Com- 
pany, against the estate of M. Isabel Bond, for $4,654.65, 
with seven per cent interest; the last two to be second 
liens on the above described real estate and to prorate one 
with the other. 


228 NEBRASKA REPORTS. [ VoL. 37 
Henry & Coatsworth Co. v. F.sherdick. 


8. In favor of Anthony J. Drexel, agaiust the estate of 
M. Isabel Bond, for $33,777, with six per cent interest ; 
the same to be a third lien on said real estate. 

4, In favor of Baird Bros. for $91; in favor of Capital 
City Planing Mill Company for $740; in favor of H. B. 
Dodge & Co. for $585; in favor of Crane Elevator Com- 
pany for $3,212; in favor of Reliance Wire Works Com- 
pany for $358; in favor of Missouri, Kansas & Texas 
Trust Company for $21,905. Each of these judgments to 
be rendered against the estate of M. Isabel Bond, each to 
draw interest at the rate of seven per cent, and to be fourth 
liens on the above described real estate and prorate each 
with the other. . 

' 6. Judgment in favor of Leonidas K. Holmes for $1,- 
392.65. Judgment in favor of the Henry & Coatsworth 
Company for $1,167.35. Both these judgmeuts to be ren- 
dered against the estate of M. Isabel Bond; both to draw 
interest at the rate of seven per cent, and to be fifth liens 
against the real estate above described and to prorate one 
with the other. , 

6. Judgment releasing and discharging Leonidas K. 
Holmes and John Doolittle from liability as sureties on 
the mechanics’ lien bond given by them to Anthony J. 
Drexel. , 


Irvine, C., concurs, 


Ryay, C., having been of counsel in the case, took no 
part in the argument or the decision here. 
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Srate oF NEBRASKA, EX REL. NEtson C. Broo, v. 
EvuGrEveE Moors, AupiTor oF Pusiic Accounts. 


FILED JUNE 6, 1893. No. 6171. 


Appropriations for Current Expenses of State: Aor Con- 
‘grruED. The title of house roll No. 207, passed and approved 
April 10, 1893, is as follows: “An act making appropriation for 
the current expenses of the state government for the years end- 
ing March 31, 1894, and March 31, 1895, and to pay miscellaneous 
items of indebtedness owing by the state of Nebraska.’? Sec- 
tion 1 of said act provided: ‘‘That the following sums of money, 
or so much thereof as may be necessary, are hereby appropri- 
ated out of any money in the treasury not otherwise appropriated, 
- for the payment of the current expenses of the state government 
for the years ending March 31, 1894, and March 31, 1895, and 
to pay miscellaneous items of indebtedness owing by the state 
of Nebraska. * * * Miscellaneous: * * * Arrest and 
return of fugitives from justice, rewards offered, officers’ fees 
and mileage for conveying prisoners to and from the peniten- 
tiary, and juvenile offenders to the industrial schools at Kearney 
and Geneva, $20,000.’’ Held, That no part of this sum was ap- 
propriated for the payment of indebtedness owing by the state 
for “arrest and return of fugitives or for officers’ fees and mile- 
age for conveying prisoners to and from the penitentiary,’’ 
unless such indebtedness was incurred after March 31, 1893. 


ORIGINAL application for mandamus. 
Field & Holmes, for relator. 


W. 8. Summers, Deputy and Acting Attorney General, 


contra. 


Ragan, C, 


This is an application for a writ of mandamus. The 
petition alleges: 

1. That one Boyd, the sheriff of Otoe county, on the 
4th day of July, 1892, conveyed from Nebraska City cer- 
tain named persons (who had been tried, convicted, and 
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sentenced by the district court of said county) to the pen- 
itentiary at Lincoln; that in so doing said Boyd incurred 
$53.30 expenses. 

2. That one Eugene A. Hall was duly ciiaiedts to arrest 
and return one Peterson, a fugitive from justice, charged 
with a crime in Box Butte county, and that said Hall did 
arrest said Peterson in the state of South Dakota, and re- 
turn him to said Box Butte county, and in performing said 
arrest incurred expense in the sum of $49.75, the account 
for which had been duly presented to, approved, and al- 
lowed by the governor, and ordered paid out of the funds 
for the return of fugitives; that both said claims have been 
assigned to and are now owned by the relator ; that the ac- 
counts had been presented to the auditor, the respondent, 
and the demand made that he draw warrants for the same 
on the treasury and his refusal so to do; that by an act of 
the legislature approved on the 8th aay of April, 1893, 
there was appropriated by the legislature the sum of 
$20,000 for the purpose of meeting and paying the claims 
of relator and others similarly situated ; and that there is 
now in the hands of the state ineastiree ample and suffi- 
cient funds to pay all claims held by the relator. 

The act referred to is house roll No. 207, the title of 
which is as follows: “An act making appropriation for the 
current expenses of the state goverment for the years end- 
ing March 31, 1894, and March 31, 1896, and to pay mis- 
cellaneous items of indebtédness owing by the state of 
Nebraska.” Section 1 of said act is as follows: “That the 
following sums of money, or so much thereof as may be 
necessary, are hereby appropriated out of any money in the 
treasury not otherwise appropriated, for the payment of 
the current expenses of the state government for the years 
ending March 31, 1894, and March 31, 1895, and to pay 
miscellaneous items of indebtedness owing by the state of 
Nebraska.” * * * The purposes of this act, as ex- 
pressed in its title, are, first, to pay the current expenses 
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of the state government for the years ending March 31, 
1894, and March 31, 1895; second, to pay miscellaneous 
items of indebtedness owing by the state. 

It will be observed that the claim of relator is for in- 
debtedness of the state contracted prior to April 1, 1893. 
The question then is whether the claim of relator is one 
of the miscellaneous items of indebtedness provided for in 
the act. In said section 1, under the title ‘ miscellaneous”’ 
occurs this: “Arrest and return of fugitives from justice, 
rewards offered, officers’ fees, and mileage for conveying 
prisoners to aud from the penitentiary, and juvenile of- 
fenders to the industrial schools at Kearney and Geneva, 
$20,000.” It is claimed by the relator that this clause 
appropriates $20,000 for the payment of any indebtedness 
owing by the state for the purposes therein mentioned, 
whether the same was incurred before or after April 1, 
1893. We are unable to agree to this. Our construction 
is that no money was appropriated by this law to pay any 
items of miscellaneous indebtedness contracted prior to 
April 1, 1893, except such items as are specifically mentioned 
in the act. 

It is not claimed that there is any other appropriation in 
this act from which the claims of the relator can be paid, 
and as the claim of relator is not one of the miscellaneous 
items specifically named for payment out of the appropria- 
tion the writ must be denied. 


WRIT DENIED. 


Tue other commissioners concur, 
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Ler, Friep & Company v. HENRY BRUGMANN ET AL. 
FILED JUNE 29, 1893. No. 4162. 


1. Promissory Notes: PRINCIPAL AND Surety: RELEASE oF 
Surety. The extension of time of payment of a note to the 
principal, by the payee, upon sufficient consideration, without 
the knowledge of the surety, releases the surety; and evidence 
clearly directed to proof of such facts properly pleaded is com- 
petent. 


2. Trial: ADMISSIBILITY oF EVIDENCE: MoTION To STRIKs Out: 
REVIEW. Where the admissibility of evidence is for the first 
time called in question by a motion tostrike it out of the record, 
it is very questionable whether, under any circumstances, a re- 
view can be had of the ruling of the district court upon such 
motion. 


3. Review: WEIGHT oF EVIDENCE. A verdict will not be dis- 
turbed because unsupported by the evidence, unless it is clearly 
80. 


Error from the district court of Lancaster county. 
Tried below before FrELp, J. 


Cornish & Tibbets, for plaintiffs in error. 
J.C. Johnston, contra. 


Ryay, C. 
This action was brought by the firm of Lee, Fried & 


Co. to recover judgment on a note made to said firm by 
Henry Brugmann and Jacob Rocke for $300. As a ver- 
dict was returned against Brugmann, upon which judgment 
was rendered, to which he has made no objection, his an- 
swer need not be mentioned. Mr. Rocke answeredathat he 
signed said note only as surety for Brugmann, which fact 
was well known to plaintiffs at the time; that afterward, 
without the knowledge or consent of said surety, Brug- 
mann entered into an agreement with all his creditors to 
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sell out the entire stock then owned by Brugmamn, and 
that the same should be divided among Brugmann’s cred- 
itors, upon which said Brugmann was to be discharged as 
to all liability on said note. The defendant Rocke further 
averred that said stock was accordingly so sold, and the 
proceeds to the amount of $500 were applied upon the in- 
debtedness of Brugmann to the plaintiffs, and the time of 
payment of said note was extended, to the damage of said 
Rocke, wholly without his knowledge or consent. Defend- 
ant Rocke further answered that after said note had been 
signed by him as surety, plaintiffs entered into an agree- 
ment with the principal, Henry Brugmann, without 
Rocke’s knowledge or consent, in consideration of the ex- 
tension of the time of payment of all the indebtedness of 
Brugmann for five years-(a period much greater than that 
for which the note was originally to run), that Brugmann 
would execute to plaintiffs for the indebtedness evidenced 
by said note, as well as other indebtedness likewise due be- 
tween the said parties, a mortgage upon his stock of goods, 
which was done as agreed, and said time of payment was 
so extended without said Rocke’s knowledge or consent; 
and Rocke further alleged, that a part of said agreement 
was that said note should be delivered to Brugmann, which 
plaintiffs wrongfully failed to perform. The reply denied in 
detail the several affirmative matters which by answer had 
been alleged as sufficient to operate as a discharge of said 
Rocke as surety. Upon these issues there was a verdict 
and judgment in favor of the defendant Rocke. 

The petition in error and motion for a new trial present 
the same grounds for review in as nearly the same language 
as the nature of the two documents will permit. 

The Girst assigument of error, that the verdict is contrary 
to law, must fail, for the defense pleaded by Mr. Rocke 
was, if sustained by the evidence, amply sufficient to dis- 
charge him from liability for Brugmann’s debt. 

It is claimed, next, that the verdict is contrary to the evi- 
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dence, and there are addressed to us some cogent arguments 
to sustain this claim. After all, however, it was merely a 
question of preponderance with sufficient, either way, to 
sustain averdict. It cannot, therefore, avail to insist upon 
this objection. 

Another error is assigned in the following language: 
“The court erred in admitting testimony or evidence of 
defendant Brugmann’s arrangements with his creditors to 
sell his stock and prorate the amount received among his 
creditors, the adinission of which evidence was objected to 
by plaintiffs and exceptions properly taken.” Referring 
to the evidence of Brugmann and other witnesses, it is 
found that the testimony called in question was relevant to 
the issues presented by Rocke’s answer, in which, as already 
has appeared, there was pleaded a good defense. This ob- 
jection is therefore without merit. Aside from this, it is 
questionable whether exceptions were properly taken. For 
instance, as to questions asked Brugmann upon this head 
it is fonnd that the record shows only that plaintiff ob- 
jected as irrelevant and incompetent, following which was 
no ruling or exception. Apparently about the time Mr. 
Brugmann’s deposition was offered in evidence the follow- 
ing action was had, as shown by the record: “Cornish: I 
move that the testimony in the deposition of Mr. Brug- 
mann contained in answers to questions 38 up to 85 in- 
clusive be striken out as irrelevant and immaterial, the 
testimony showing that the agreement to prorate was not car- 
ried out, it not appearing that there was any consideration 
for the agreement, and for the further reason that an agree- 
ment to sell out at once and divide the money prorate 
amongst all of one’s creditors is not an agreement to give 
time, but is a payment to all his creditors. Motion over- 
ruled and plaintiff excepted.” Within these forty-seven 
interrogatories and answers souglit to be striken out in 
solido by an oral motion, there was much evidence that 
should have been submitted to the jury, possibly some 
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that should not. Under this motion, however, the court 
could not be required to select and strike out that which 
might be objectionable. A motion of this kind is of rather 
doubtful utility, at best, as to evidence which has been ad- 
mitted without objection. To extend it as sought in this 
instance is out of the question. 

The only other errors assigned are based upon the giving, 
or refusal to give, the several instructions set out in the 
record. These cannot be reviewed for the reason that to 
the ruling upon no one of them was an exception taken. 

. The judgment of the district court is 


AFFIRMED. 


Tue other commissioners concur. 


Missourt Paciric RatLway CoMPaNny vy. OswaLD 
Barer, ADMINISTRATOR. 


FiLep June 29, 1893. No. 5271. 


1. Evidence: A Copy or Lrtrers oF ADMINISTRATION, when 
duly certified to be true and correct copies of such letters as ap~ 
pear from the original on file in the county court, wherein such 
letters of administration were granted, is admissible i in evidence 
with the same effect as the original. 


: Res Gest#: A DECLARATION, to be a part of the regs 
gestz, need not necessarily be coincident in point of time with 
the main fact proved. It is enough that the two are so clearly 
connected that the declaration can, in the ordinary course of af- 
fairs, be said to be a spontaneous explanation of the real cause. 


2. 


3 Carriers: DEATH BY WRONGFUL AcT: MEASURE OF DAM- 
AGES. Inan action by an administrator under the provisions 
of chapter 21, Compiled Statutes, to recover damages for the 
death of his intestate, it is proper to prove the value of the serv- 
ices of the deceased which the next of kin of the deceased could 
xeasonably expect. but for.the injury would have been rendered 
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in their behalf, the natural expectancy of life of the decease@ 
just previous to receiving the injury which resulted in her death 
having been duly shown. 

: NEGLIGENCE: EVIDENCE: INSTRUCTIONS. The 
existence of negligence should be proved and passed upon by 
the jury as any other fact. It is improper to state to the jury a 
circumstance or group of circumstances as to which there has 
been evidence on the trial, and instruct that such fact or gronp 
of facts amount to negligence per se. At most, the jury should 
duly be instructed that such circumstances, if established by a 
preponderance of the evidence, are properly to be considered in 
determining the existence of negligence. 


5. Railroad Companies: InJuRyY To Passencers: Riaut or 
RECOVERY: PRESUMPTION OF NEGLIGENCE. Under the pro- 
" visions of section 3, article 1, chapter 72, Compiled Statutes of 
Nebraska, it is only necessary to a right of recovery ayainst a 
railroad company, to show that the person injured was at the 
time being transported as a passenger over the defendant’s line 
of railroad, and that the injury resulted from the management 
or operation of said railroad, a presumption thereupon arises 
that such management or operation was negligent, and it can be 
met only by showing that the injury arose from the criminal 
negligence of the party injured, or, that the injury complained 
of was the result of the violation of some express rule or regu- 
lation of said railroad company actually Breve to the notice of 
the party injured. 


Error from the district court of Otoe county. Tried 
below before CHAPMAN, J. 


B. P. Waggener and C. W. Seymour, for plaintiff in 
error. 


John C. Watson, E. H. Wooley, and H. D. Travis, 
contra. 


Ryay, C. 

The defendant in error filed his petition in the district 
court of Otoe county, Nebraska, alleging, in substance, that. 
on the 26th day of December, 1889, the Missouri Pacific 
Railway Company received one Katharine Baier as a pas— 
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senger on its said railroad from Nehawka to Lincoln; 
that at Weeping Water, to continue her journey, it was 
mecessary for her to change from one of defendant’s cars 
to another, and said railway company was thereby bound 
to furnish her suitable means, time, and instructions to make 
said change; that it failed and neglected to do its duty in 
these matters, and carelessly, negligently, and wrongfully 
performed its duty towards her in making said change; 
that the defendant furnished no platform for that purpose; 
that the ground was three or four feet below the lowest 
step on said car, and that the defendant then and there 
gave her wrong instructions about making said: change, 
and did not give her time to make said change; in conse- 
quence whereof, when the said train stopped at the defend- 
ant’s water-tank before reaching the depot at Weeping 
Water, the conductor of said train having wrongfully, care- 
lessly, and negligently instructed her to get off said train, 
she did get off at said place, and the conductor finding that 
he had made a mistake immediately instructed her to get 
on again, and further instructed her to get off of said train 
when the next stop should be made; that afterwards said 
train of cars pulled by and at some distance beyond said 
station at Weeping Water, and the said Katharine Baier, 
im accordance with the instructions given her by said con- 
dacter upon the stoppage of said train of cars, attempted to 
get off, but by reason of said train making a sudden jerk 
while she was in the act of leaving said train to change to 
‘dhe other which should take her to Lincoln, she was without 
fault on her part seriously injured, from the effects of which 
injury on the 3d day of January, 1890, she died; that she 
left eight minor children, naming them, which were her 
only children and next of kin, and that they ‘were depend- - 
ent upon her for a mother’s care and attention, and had 
been otherwise injured by the death of said Katharine 
Baier to the amount of $5,000. 

The plaintiff in error filed a general denial, and further 
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pleaded the defense of contributory negligence of Katharine 
Baier, to which answer the defendant in error filed a reply 
in denial. 

Upon a trial of the issues had to a jury a verdict was 
rendered for the full amount prayed, and a motion for a 
new trial being overruled, judgment was entered on the 
verdict; to reverse which plaintiff in error filed its peti- 
tion in this court. 

On the trial of the case in the district court the plaint- 
iff in error requested the court to give forty-nine instruc- 
tions, and asked that the jury be required to answer 
twenty-nine interrogatories submitted for that purpose. 
The petition in error in this court assigns seventy-nine 
alleged errors. In view of these facts no attempt will be 
made to consider seriatim the several matters complained 
of in detail, or in the order in which they occur. 

Upon the trial there was offered in evidence ‘and admit- 
ted over the objection of the defendant, the railroad com- 
pany, a duly authenticated copy of the letters of admin- 
istration upon the estate of Katharine Baier, issued in the 
usual form by the county court of Cass county, Nebraska, 
to Oswald Baier. It is insisted that the admission in evi- 
dence of this copy was error, for that it did not fall within 
the description of documents of which copies may be 
introduced under the provisions of section 408 of the Code 
of Civil Procedure. This section reads as follows: “Duly 
certified copies of all records and entries or papers belong-. 
ing to any public office, or by authority of law filed to be kept 
therein, shall be evidence in all cases of equal credibility 
with the original records or papers so filed.” The certificate 
of the county judge by whom was issued the aforesaid letters 
‘of administration, and by whom a copy thereof under his 
seal was authenticated, recited that the said copy was a 
true and correct one of the letters of administration of the 
estate of Katharine Baier, deceased, as appeared from the 
original on file in said judge’s office. This was sufficient 
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to entitle said copy to consideration under the strictest con- 
struction of said section. 

In argument it is insisted that it was error to permit the 
following question to be answered by the witness Johnson. 
His testimony had reference to the accident on account of 
which this suit was brought; following which evidence 
was this question and answer: 

Q. Has there been any change since that time that you 
know of in making up trains? 

Objected to, as incompetent, irrelevant, and immaterial 
and not a proper issue in this case. Overruled and excep- 
tion. 

A. I don’t know whether there is or not of my personal 
observation. I heard there had been a change. 

There might be imagined circumstances under which a 
question of this character, followed by evidence of a certain 
kind, would be prejudicial to the railroad company. Upon 
what ground the existence of such prejudice is founded i 
this case is not apparent, for the argument of the plaintiff 
in error is simply that the only effect of this evidence was 
' to prejudice the defendant. We can observe no such nec- 
essary or even natural result of that kind which could arise 
upon either the question or answer of this witness. 

It is insisted, on argument, that the district court should 
have sustained the motion of the railroad company to 
strike out all of the statements in the witness’s testimony 
relative to what Mrs. Baier told him of the accident, be- 
cause it was hearsay, no part of the ves geste, and was very 
prejudicial to said company. The evidence complained of 
was given by James Johnson. It is as follows: 

Q. State how you came to be there at the depot that 
morning. 

A. I brought some people down there from my house to 
take the train. 

Q. Go on and state to the jury what you saw there in 
connection with this accident. 
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A. I was standing on the platform in front of the depot— 
I think it was in front of the depot—when the train pulled 
in. They stopped a few minutes in front of the depot; 
when they uncoupled the Lincoln car they pulled out and 
a few minutes after I heard a scream; I started to run in 
the direction from which the scream came and run a little 
over a hundred feet I think, and I found a lady laying 
across the platform. I picked her up, lifted her partly up, 
and then there was a gentleman, I thiuk it was Fenster- - 
maker, came with a lantern, and I saw her legs were cut 
off, and I think I told him he had better run for a doctor. 
While I was helping her up I asked her who she was and 
she told me. 

Q. I will ask you if while you were helping her up 
there if the conductor came down there? 

A. Yes, sir. 

Q. Now I will ask you to state what Mrs. Baier stated 
at that time as to how the accident occurred. 

Objected to, as incompetent, irrelevant, immaterial, hear- 
say, and no proper foundation laid. Overruled and excep- 
tion. 

(Examined by Waggener, attorney’ for railroad com- 
pay :) 

Q. Had the train gone at the time she made this state- 
ment: 

A. No, sir; thetrain had pulled up to the platform and 
stopped. 

Q. How long had the train been away from the spot 
where she was injured ? ; 

A. I don’t think the train had come to a stop when I 
got there. 

Q. How long after the scream until you heard this con- 
versation ? 

A. Could not have been, I think, two minutes. 

Q. First place Fenstermaker came with a lantern? 

A. Yes, sir. 
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. You saw how badly she was injured ? 

Yes, sir. 

You told him to go for a doctor? 

. Yes, sir. 

He did go? 

. Yes, sir. 

. You had the conversation with her after that? 

Yes, sir. 

(Question by court :) 

Q. Was tlie conversation at that time? 

A. Yes, sir. 

(Examination resumed by Wooley, attorney for defend- 
ant in error:) 

Q. She told where she came from and who she was? 

_ A. Yes, I asked her how she came to get off of the train 
and she told me her name was Baier and that she was from 
Nehawka, and she said the conductor had told her—had 
come into the car when they got to Weeping Water and 
told them to get out at Weeping Water and change cars for 
Lincoln. When the train stopped at the tank she supposed 
it was the place, and they got off, then the conductor told 
them it was not the station and they had better get back on 
the train and ride to the depot; she said she got on, but 
when she got on the steps the train pulled out and her hus- 
band and children had not got on the train, and then she 
said when the train stopped in front of the depot she sup- 
posed it was the place to get off; she got out of the car and 
got on the steps, but just as she was in the act of getting 
off the steps the train made a jerk and she fell off. 

It was of the ruling upon a motion to strike out this 
evidence as to what Mrs. Baier said that complaint is made 
in argument of the plaintiff in error. It might not be 
improper to observe at this point that the testimony shows 
without question that Mrs. Baier was immediately, after 
the above detailed circumstance, taken to a vacant store- 
room in the town of Weeping Water, and that there both 
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her legs were amputated, and that from the effects of the 
injury she died one week after the date of the accident, of 
which the last witness has testified. 

From the above testimony it is apparent that the state- 
ments of Mrs. Baier were made immediately after she had 
received her injuries and before she had been-removed from 
the place where she had sustained them, and were explan- 
atory of the occurrence of the accident. 

In the brief of the plaintiff in error is cited Waldele v. 
New York C.& H.R. R. Co., 95 N. Y., 274, in which are 
grouped the holdings in several decisions bearing upon the 
question of evidence admissible as part of the res geste. In 
respect to those most analogous in facts the following’ lan- 
guage was used in said opinion, to-wit: “In Lund v. Tyngs- 
borough, 9 Cush., 36, in view of the frequent recurrence of 
questions in regard to the admission of declarations claimed 
to be part of some res gesie, the court undertook to set forth 
and illustrate with some particularity the principles and 
tests by which such questions must be determined, and 
among other things said: ‘When the act of a party may 
be given in evidence, his declarations made at the time, and 
calculated to elucidate and explain the character and qual- 
ity of the act, and so connected with it as to constitute one 
transaction, and so as to derive credit from the act itself, 
are admissible in evidence. The credit which the act or 
fact gives to the accompanying «leclarations as a part of the 
transaction, and the tendency of the contemporary declara- 
tions as a part of the transaction to explain the particular 
fact, distinguish this class of declarations from mere hear- 
say.’ And further: ‘Such a declaration derives credit and 
importance as forming a part of the transaction itself, and 
is included in the surrounding circumstances, which may 
always be given in evidence to the jury with the principal 
fact. There must be a main and principal fact or trans- 
action, and only such declarations are admissible as grow 
out of the principal transaction, illustrate its character, are 
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contemporary with it, and derive some degree of saat 
from it.’” 

In Commonwealth v. Hackett, 2 Allen [Mass.], 136, iipon 
atrial for murder, a witness testified that at the raoment ihe 
fatal stabs were given he heard the victim cry out “Iam 
stabbed,”’ and he at once went to him and reached him 
within twenty seconds after that and then heard him say, 
“Tam stabbed ; Iam gone; Dan Hackett has stabbed me.” 
This evidence was held competeut as part of the res geste, 
Bigelow, Ch. J., speaking of this evidence, said: “If ‘it 
was a narrative statement, wholly unconnected with. any 
transaction or principal fact, it wonld be clearly inadmissi- 
ble. But snch was not its character; it was uttered imme- 
diately after the homicidal act, in the hearing of the person 
who was present when the mortal stroke was given, who 
heard the first words uttered by the deceased, and who went 
to him after so brief an interval of time that the declara- 
tion or exclamation of the deceased may fairly be deemed 
a part of the same sentence as that which followed ins 
stantly after the stab with the knife was inflicted. It was 
not, therefore, an abstract or narrative statement of a past 
occurrence, depending for its; force and effect solely on the 
eredit of the deceased, unsupported by any principal fact, 
and receiving no credit or significance from the accompany 
ing circumstances. But it was an exclamation or state- 
ment, contemporaneous with the same transaction, forming 
a natural and material part of it, and competent as being 
original evidence in the nature of res geste.” 

In Rockwell v. Taylor, 41 Conn., 55, the rule was laid 
down thus: “To make declarations admissible on this 
ground, they must not have been mere narratives of past 
occurrences, but must have been made at the time of the act 
done which they are supposed to characterize and have been 
well calculated to unfold the nature and quality of the acts 
they were intended to explain; and so harmonize with 
them as to constitute a single transaction.” 
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In Hanover R. Co. v. Coyle, 55 Pa. St., 396, the action 
was against the railroad company for injury to plaintiff by 
negligence, and the trial court admitted the declarations ot 
the engineer, by whose negligence the plaintiff was injured, 
made at the time of the injury, as a part of the res geste, 
_ and it was held they were properly admitted. Agnew, J., 
writing the opinion, and speaking of the declaration of the 
engineer, said: “It was madeat the time of the accident in 
view of goods strewn along the road by the breaking up 
of the boxes, and seems to have grown directly out of aud 
immediately after the happening of the fact. The negligence 
complained of being that of the engineer himself, we cau- 
not say that his declarations made upon the spot at the 
time, and in view of the effects of his conduct, are not evi- 
dence agaiust the company as a part of the very transac- 
tion itself.” - 

In Tilson v. Terwilliger, 56 N. Y., 273, Folger, J., lays 
down the rule as to ves geste declarations as follows: “To 
bea part of the res geste they must be made at the time of 
the act done which they are supposed to characterize; they 
must be calculated to unfold the nature and quality of the 
facts which they are intended to explain; they must so har- 
monize with those facts as to form one transaction. There 
must be a transaction of which they are considered a part; 
they must be concomitant with the principal act and so con- 
nected with it as to be regarded as the result and conse- 
quence of co-existing motives.” 

In Chicago W. D. BR. Co. v. Becker, 128 Il., on page 
548, the rule is thus stated: “The true inquiry accord- 
ing to all the authorities, is whether the declaration is 
a verbal act, illustrating, explaining, or interpreting other 
parts of the transaction of which it is itself a part, or is 
merely a history or a part of a history of a completed 
past affair. In the one case it is competent, in the other 
it is not;” citing Mayes v. State, 64 Miss.,329; Waldele v, 
New York C.& H. BR. R. Co, 95 N. Y., 274; Lander ». 
People, 104 Ill., 248. 
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Greenleaf says: “The principal points of attention are 

whether the circumstances and declaration offered in proof 
were contemporaneous with the main fact under considera- 
tion, and whether they were so connected with it as to 
illustrate its character.” (1 Greenleaf, Ev., sec. 108.) 
' Taylor says: “In all these cases the principal points of 
attention are whether the circumstances and declarations 
offered in proof were,so connected with the main fact under 
consideration as to illustrate its character, to further its ob- 
ject, or to form, in conjunction with it, one continuous trans- 
action.” (1 Taylor, Evidence [7th ed.], sec. 588.) The 
same author, after speaking of the change in the old rule, 
where there are connecting circumstances, goes on to say: 
‘Still an act cannot be varied, qualified, or explained 
either by a declaration which amounts to no more than a 
mere narrative of a past occurrence, or by an isolated 
conversation held or an isolated act done at a later 
period.” There is not so much difficulty in the enuncia- 
tion of the rule as in its application to the facts in each 
case under consideration. The consensus of the authorities 
seem to be, that a declaration to be a part of the res gestee 
need not be coincident in point of time with the main fact 
proved. It is enough that the two are so clearly connected 
that the declaration can, in the ordinary course of affairs, 
be said to be a spontaneous explanation of the real cause. 
The declaration is then a verbal act, and may well be said 
to be a part of the main fact or transaction. Again, if the 
subsequent declaration and the main fact at issue taken 
together from a continuous transaction, then the declaration 
is admissible. Applying these principles to the fact of the 
case at bar, there would seem to be no room for doubt that 
the declarations of Mrs. Baier, made under circumstances 
so nearly coincident in point of time with the accident 
itself, explanatory of its cause and history, were admissible 
as part of the res geste. 

There appears in the bill of exceptions the following evi- 
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dence given by Oswald Baier, administrator, in whose 
name this action was brought: 

Q. What was the condition of your wife’s health that 
morning when you left Nehawka? ; 

A. She was in good health. 

*2Q. State what was her condition from the time she was 
injure up to the time of her death. . 

. She had both legs amputated, and it caused her 
rae 

(On motion of defendant the words “it caused her, 
death”: were stricken out.) * * * ; 

. Q,. T will ask you what was the reasonable value of her: 
work as housekeeper and the work she did? 

! QObjected to, as incompetent, irrelevant, immaterial, and 
no: proper foundation laid; no.allegation in the petition of: 
any damages of that character. Overruled. Exception.. 

‘A. I would not miss her for $25 a week for these chil- 
dren. 

snow motion this answer was stricken out.) 

:. Q. What I mean, what was the work she did there in. 
the way of saving you from having to hire a girl to do the: 
work;: what was the actual value of the work that was. 
petoined by her? 

 Objected to, as incompetent, irrelevant, immaterial, and 

not within the issues in this case, and not a proper itemi.of 
damages. Overruled. Exception. 
“A. Ido not think I could iget anybody to do the work 
for less than $5 per week, the work that she did. 
~ The defendant moves to strike out the answer as not re-. 
sponsive to the question, incompetent, irrelevant, and im- 
material, not. within the issues in this case. Overruled.. 
Peer oh 

‘It is argued that the court erred in admitting this evi-: 
isiee: First, because no special damages having been al- 
leged specifically, none such could be proved; second, 
because the'loss of services of the wife and mother was not 
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2 proper element of damage to be considered in cases of 
this class. 

The suit was brought by Oswald Baier as administrator 
of his deceased wife’s estate. The petition alleged that 
Mrs, Baier left surviving her eight children, ranging from 
two to seventeen years of age, who were her only children 
and next of kin, and that said children were dependent 
upon her for a mother’s care and attention, and that said 
children had been otherwise injured by the death of Kath- 
arine Baier to the amount of $5,000. This action was 
brought under chapter 21, Compiled Statutes of Nebraska, 
of which the following is a copy: 

“Section 1. That whenever the death of a person shall be 
caused by the wrongful act, neglect, or default, and the act, 
neglect, or default is such as would, if death had not ensued, 
have entitled the party injured to maintain an action and 
recover damages, in respect thereof, then and in every such 
ease the person who, or company or corporation which, 
would have been liable had death not ensued, shall be lia- 
ble to an action for damages, notwithstanding the death of 
the person injured, and although the death shall have been 
caused under such circumstances as amount in law to felony. 

“Sec. 2. That every such action shall be brought by and 
in the names of the personal representatives of such de- 
ceased person, and the amount recovered in every such 
action shall be for the exclusive benefit of the widow and 
next of kin of such deceased person, and shall be distrib- 
uted to such widow and next of kin in the proportion pro- 
vided by law in relation to the distribution of personal’ 
property left by persons dying intestate; and in every such 
action the jury may give such damages as they shall deem a 
fair and just compensation with reference to the pecuniary’ 
injuries, resulting from such death, to the wife and next of 
icin of such deceased person, not exceeding the sum of five 
thousand dollars; Provided, That every such action shall be 
commenced within two years after the death of such person.” 
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The case specially relied upon by counsel for plaintiff in 
error to support the contention that damages must be spe- 
cially alleged is Hurst v. Detroit City R. Co., 48 N. W. Rep. 
[Mich.],44. In that case the injurics resulting in death were 
inflicted upon a child of the age of one year and eleven 
months, and the only damages alleged were the pain, agony, 
and suffering endured by the said child in the interim of 
two hours between the injury and the death. This was 
under a statute much the same in terms as that above 
quoted, and the decision was not so much because of the 
failure to allege special damages, as to allege no pecuniary 
damages whatever to the next of kin. 

Another case cited for the same purpose is Pennsylvania 
Co. v. Lilly, 73 Ind., 252, in which the victim was at 
the time of her death five years of age. The averment in 
the complaint was that “By reason of the said negligent, 
reckless, and willful killing of the said Emma, the plaint- 
iff had been made to suffer great mental pain and anguish, 
had been deprived of the happiness and comfort of her 
society, and thereby has suffered great damage.” It was 
held that the recovery by a parent for the death of his 
child could only be for the pecuniary damage he had sus- 
tained, the proper measure of which was the value of the 
child’s services from the time of the injury until majority 
attained, taken in connection with such child’s prospect of 
life, less the cost of support and maintenance. Ina proper 
case a recovery could be had of the expenses for the care 
and maintenance of a child, funeral expenses, and medical 
services made necessary by the injury. This case was not 
merely one of a failure to properly allege special damages. 
It was one where no recoverable damages whatever had 
been stated. 

To the same end counsel for plaintiff in error cites 
Cooper v. Lake Shore & M. 8. R. Co.,66 Mich., 261. For 
the purposes of the case under consideration, the seventh 
syllabus of the case cited states with sufficient fullness the 
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facts and views of the court. This syllabus is as follows: 
“Tn an action brought under How. Sts., sec. 8314, to re- 
cover damages for the negligent killing of a child of eleven 
years of age, the court instructed the jury that in assessing 
_ damages they might allow for the value of the services 
of the deceased to her parents until she arrived at the age of 
twenty-one years, and might further take into consideration 
such other pecuniary benefits as the parents might reasonably 
be expected to realize had she lived for the balance of her 
probable duration of life, not exceeding’ theirs, to the latter 
portion of which charge exception was taken, defendant’s 
counsel insisting that the damages should be limited to the 
minority of the child; held, that the exception was well 
taken, and that any estimate or value placed upon events 
so uncertain must be without any satisfactory basis to rest 
upon.” Notwithstanding this criticism the supreme court 
of Michigan held in that case that as the jury might prop- 
erly have found that the value of services which were prop- 
erly recoverable were equal to or in excess of the verdict 
($1,550) the judgment was affirmed. At best, the quoted 
syllabus is wholly directed rather against an indefinite in- 
struction than a faulty pleading. 

In Regan, Admr., v. Chicago, M. & St. P. R. Co., 51 
Wis., 599, there was a general averment of damages which 
was properly held insufficient, for there should have been 
alleged astate of facts from which pecuniary damages were 
inferable. The statute under which the case at bar was 
brought made this requirement, so that the case last cited 
aids but little in this inquiry. 

In Ohio there is a statute almost exactly the same in 
terms as chapter 21, Compiled Statutes of Nebraska. Under 
that statute it was held that a recovery might be had of an 
amount which it might reasonably be expected that the 
next of kin would have received from the deceased had he 
lived, the expectancy of life being a proper subject of proof 
to that end. (Lyon’s Admr. v. Cleveland & T. R. Co., 7 
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O. St., 336.) The allegations of the petition upon which 
fidpinent was: rendered in the case at bar more fully state 
the grounds of damages than was done under the same 
statute in Lyon’s Admr. v. Cleveland & T. RB. Co., supray 
where the petition was set out at length. 

In Steele, Admr., v. Kurtz, 28 O. St., 191, ‘Ashburp, J:! 
delivering the opinion of the court, sails “The phrase 
‘next of kin’ is a comprehensive one. Bouvier in defin- 
ing it says: ‘This term is used to signify the relations of a 
party who has died intestate.’ ‘In general, no one comes 
sithin this term who is not included in the provisions of the — 
statutes of distribution,’ ete. As used in the statute it com- 
prehends all those persons who are entitled to stand in the 
order of inheritance under the statute of distributions in 
the case of personalty—1, eulseon, 2; husband ‘or wife; 
3, brothers and sisters, and so on.”” Under the statute of 
Nebraska regulating the distribution of personalty the 
same persons would be entitled to shares of the personal 
property of the deceased as those above stated, though not 
in the same order. (Comp. Stats., ch. 23, secs. 30 and 176.) 

In Wilson v. Bumstead, 12 Neb., 1, it was held that an 
action should be brought by the administrator; Max-~ 
WELL, Ch. J., who delivered the opinion of the court, saying: 
“The object doubtless was to prevent a multiplicity of 
suits in cases where the next of kin were numerous, and to 
make an equitable distribution of me amount peovers 
among all those entitled to the same.’ 

In Johnson v. Missouri P. R. Co., 18 Neb., on pages 699 
and 700, oceurs the following iunguaee iu reference toa 
recovery had under this statute: “If it should appear upon 
trial that the father suffered no damage in the death of 
the son, it is probable there could be a recovery only for 
nominal damages. But it is said that the word ‘pecun- 
tary,’ as used in our statute, is not construed in‘ a strict 
sense. The damages are largely prospective and their de- 
termination comu...tted to the discretion of juries upon very 
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meager and uncertain data. A parent may recover for loss! 
of expected services of children, not only during minority, ) 
but afterwards on evidence justifying a reasonable expecta-’ 
tion of pecuniary benefit therefrom. Neither is it essential 
that this expectation of pecuniary benefit should be based’ 
on a legal or moral obligation on the part of the deceased: 
to confer it, but it may be proved by any circumstances: 
which render it probable that such benefit would in fact be 
realized.” 

Necessarily in the above review of authorities fed 
could be no separate examination of the two points urged’ 
on behalf of the plaintiff in error on this branch of the: 
case—first, of the necessity of more special pleading of 
damages, and, second, of the right to recover for loss of 
prospective services. Upon the last of these propositions,’ 
before a full examination of the authorities, the writer‘ 
hereof at least entertained some doubts which have now: 
been dispelled. The petition, especially in the absence‘of a 
motion to make more specific and certain, stated with suffi-' 
cient particularity a cause of action under chapter‘21, Com-' 
piled Statutes of Nebraska, to admit evidence of damages 
of the character above set out. It was competent under 
the averments of the petition to prove any facts which would: 
show any pecuniary loss to the next of kin of the deceasedy’ 
resulting from her death. There was’no error therefore-in. 
admitting evidence of the value of the services of the de~ 
ceased in connection as it was given with proof’ of her 
expectancy of life at the time she was injured. Pbk 

In the instructions requested on behalf of the railroad: 
company it was insisted that the court should instruct the 
jury that if they found thé existence of certain facts as in¥ 
dicated by the instructions, their verdict should be for the 
railroad company. This the court very properly refused: 
todo. The existence of negligence, whether as a cause of 
action pleaded by the plaintiff or as a defense set up by the 
defendant, is a question of fact to be submitted to the jury! 
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for determination, as should be any other essential fact. 
(Atchison & N. R. Co. v. Bailey, 11 Neb., 332; Johnson 
v. Missouri P. R. Co., 18 Id., 690; City of Lincoln v. 
Gillilan, Id., 114; Powers v. Craig, 22 Id., 621; Omaha 
& R. V. R. Co. v. Cholletté, 33 Id., 143; Stevens v. Howe, 
28 Id., 547; City of Plattsmouth v. Mitchell, 20 Id., 228; 
Huff v. Ames, 16 Id., 139; Union P. R. Co. v. Lee Sue, 
25 Id., 772; Orleans Village v. Perry, 24 Id., 831.) Itis 
doubtless proper for the court in any case to instruct the 
jury that ‘certain facts, if proved, may be considered in ar- 
riving at conclusions upon the propositions involved, but 
in no case should there be an effort to impress upon the 
jury the convictions of the presiding judge as to the weight 
of the evidence under consideration. To single out and 
state a fact or group of facts and inform the jury that if 
such is found to exist it establishes the existence of negli- 
gence, is to comment improperly upon questions of fact to 
the jury and the learned judge properly refused to lend 
sanction to such procedure. For instance, the 40th in- 
struction requested on behalf of the railroad company was 
in the following language: “40th. If the jury believe from 
the evidence that Katharine Baier attempted to get off after 
the train was in motion in disregard of the warning of pas- 
sengers not to do so, she was guilty of negligence and 
plaintiff cannot recover herein.” The theory of the rail- 
road company upon the trial was, that, after the train left 
the water tauk where the conductor had directed Mrs. 
Baier to resume her place in the car, it had not stopped at 
all, but that Mrs. Baier, observing that she had been con- 
veyed past the depot, and being apprehensive that she 
would be carried to Omaha, alighted from the moving 
train and so was injured. Upon this theory the above 
instruction could have no other meaning than that if 
after the train left the water tank Mrs. Baier got off 
in disregard of the warning of passengers, she was 
guilty of negligence, regardless of whether or not there 


Vou. 37] JANUARY TERM, 1893. 253 
Missouri P. R. Co. v. Baier. 


was a halt such as she might well mistake for the stop 
according to her statement indicated by the conductor 
as the proper time for her to leave the train. Aside 
from this, the instruction requested gave a certain posi- 
tive weight to the warning of the passengers to which 
such warning might or might not be entitled. If these 
passengers were agents of the railroad company in the 
‘management of its trains, they could of course speak with 
authority. They were not, however; they were in this 
matter mere volunteers, not necessarily presumed to possess 
better means of knowledge than Mrs. Baier herself, espe- 
cially if, as she said, she had received directions from the 
conductor as to the course she was to pursue. The unfair- 
ness of such an instruction is apparent without comment; 
it is referred to simply as illustrative of the danger there 
is in attempting to state to the jury what fact or facts con- 
stitute negligence. The jury may with propriety be in- 
structed that certain facts are proper for consideration in 
determining whether or not there has been negligence. 
Whether such facts as are in evidence establish negligence, 
is solely a question for the jury. If there is insufficient 
evidence to sustain a verdict, the remedy is as in other 
cases; no exceptional course of procedure should be adopted 
because the existence of negligence is involved in the facts 
to be determined. 

The record shows that the plaintiff in error specially ex- 
cepted to that portion of instruction number four, given by 
the court, which makes the defendant liable to passengers 
for damage sustaiued through accident, and to each and 
every other part of said instruction. The instruction 
complained of is as follows: “Asa matter of law you are 
instructed that the defendant railroad company is bound to 
carry its passengers without injury, and that said company 
is liable for damages suffered by passengers through acci- 
dent while upon its trains which is not contributed to by 
the gross negligence of the parties injured. By gross neg- 
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ligence, as used in the foregoing instruction, is meant such 
negligence on the part of a passenger as would amount to 
a disregard of his or her own safety when in the presence 
of danger, and which would amount to willful indifference 
to-the injury liable to follow or result from such careless- 
nese and negligence.” 

' Section 3, article 1, chapter 72, Compiled Statutes, reads 
as follows: “ Every railroad company as aforesaid shall be 
liable for all damages inflicted upon the person of passen- 
gers while being transported over its road, except in cases 
where the injury done arises from the criminal negligence 
of the persons injured, or when the injury complained of 
shall be the violation of some express rule or resulation of 
said road actually brought to his or her notice.” 

In Omaha & R. V. R. Co. v. Chollette, 33 Neb., 148, the 
following instruction was approved by this court: “The 
term ‘criminal negligence,’ as it is used in the statute above 
quoted, is defined to be gross negligence. It is such negli- 
gence as would amount to a flagrant and reckless disregard 
of her own safety and amount to a willful indifference to 
the injury liable to follow.” In his definition of the term 
“criminal negligence” the district judge in the case at ‘bar 
only followed that adopted by this court. Counsel for 
plaintiff in error insist, however, that a rigid application 
of the terms of the above statutory provision was discoun- 
tenanced in the opinion written by Maxwe tt, J., in Me- 
Clary v. Sioux City & P. R. Co., 3 Neb., 44. That case 
was brought to recover damages caused by a sudden gust of 
wind blowing from the track the train upon which plaintiff 
was riding, the theory of plaintiff being that if the train had 
run on its schedule time it would have safely crossed the nar- 
row strip devastated before the wind struck that part of the 
track where the wreck occurred. In the opinion it was 
properly said therefore that “Common carriers are liable 
only where the injury has arisen from their own neglect,” 
and as it was shown affirmatively and without question 
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that the company was entirely free from responsibility for 
the injury, it was held not liable in damages. The pur- 
pose ofthe statute was not to fasten upon a common car- 
rier of passengers a liability as insurers against any and all 
injuries while being transported upon the trains of such 
carriers, but it was rather intended to establish a presamp- 
tion from the passenger receiving injury under the cireum- 
stances contemplated. Under this statute it is necessary to 
prove only that the injured person was a passenger being 
transported over the line of railroad of the defendant when 
damages are inflicted upon the person of such passenger, to 
entitle a recovery of whatever amount of damages may be 
established by the evidence. In other words, these facts 
being shown, any damage resulting from the operation or 
management of the train, is, without more, presumed to be 
entirely attributable to the negligence of the railroad com- 
pany, and to avoid liability it then devolves upon such 
company to show that the injary was imputable to the 
criminal negligence of the party injured, or to his violation 
of some express rule or regulation of said road actually 
brought to his or her notice. As applied to the facts of 
this case, the 4th instruction given by the court fairly stated 
the correct rule as embodied in the section of the statute 
above quoted, and the assignment of error predicated upon 
the giving of that instruction must therefore fail, 

These considerations of the 40th instruction requested by 
the plaintiff in error, and of the 4th instruction given by the 
court, fully meet the contentions urged against the instruc- 
tions given, as well as upon those refused, so that a more 
extended examination of either class is rendered unneces- 
sary. 

The judgment of the district court is 


AFFIRMED, 


Tae other commissioners concur, 
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Davip Brown ET AL. V. LEONARD B. FEAGINS. 
FILED Jung 29, 1893. No. 5171. 


1, Forcible Entry and Detainer: Wronerut Entry UNDER 
CLAIM OF TITLE. An action for the forcible detention of real 
property may be maintained by one whose complete possession 
thereof has been ended by the wrongful entry of another, even 
though such entry was made under claim of a paramount title. 


A person who claims the paramount title to real 
property in the undisputed possession of another cannot, by 
surreptitiously obtaining possession thereof, place such former 
possessor at any disad vantage as to the assertion of his rights or 
the enforcement of his remedies in respect thereto. 


Error from the district court of Douglas county. Tried 
below before FErauson, J. 


C. A. Baldwin, for plaintiffs in error, 


John Q. Burgner and Connell & Ives, contra, 


Ryay, C. 


This action was begun before a justice of the peace of 
Douglas county, by Leonard B. Feagins, against David 
and Frank Brown, the complaint reciting that on or about 
January 23, 1889, the said Browns unlawfully, forcibly, 
and with strong hand did enter, and thenceforward have held 
possession of the southeast quarter of the northeast quarter 
of section 31, town 15 north, ratige 10 east, 6th P. M., and 
that thesaid Feagins at the time of said entry, and ever since, 
had the right of possession of the said premises. Service of 
notice to quit was also duly averred in said complaint. A 
trial of this action for the forcible entry and detention of the 
aforesaid real property resulted in a verdict and judgment 
in favor of Feagins; whereupon the defendants appealed to 
the district court of said county. A trial in that court re- 
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sulted as before, and the Browns bring the case into this 
court for review upon petition in error. 

The evidence presented the facts with but little dispute 
—certainly none of serious importance. For some three 
years immediately preceding January 24, 1889, George 
Hill had claimed the ownership of the property in dispute, 
and, incident to such claim, had maintained about the said 
premises a fence of rather doubtful efficiency. During the 
pasturing season of the year 1888, Feagins, as Hill’s ten- 
ant, used the said real property for grazing purposes, for 
which alone it was suitable, removing the cattle when the 
grass became unfit for use. About Christmas of the year 
1888 a gap was made in the enclosure by the falling of a 
portion of the fence. The posts and wires of which this 
portion had been constructed were afterwards covered by 
snow so that any person, so disposed, could easily drive a 
team through the gap into the enclosure. The plaintiffs 
in error having previously procured a quitclaim deed from 
the holder of a tax deed upon said premises, drove into the 
enclosure over the fallen portion of the fence above men- 
tioned on January 24, 1889, and with the help of two- 
other persons, on the same day erected a shanty, which 
said Browns at once occupied as a place of residence. 
Based upon this possession, reinforced by the claim that 
their quitclaim deed raised such a question of title as could 
not be investigated in this form of action, the plaintiffs in 
error resist Feagins’ contention for restoration to his former 
possession of the property above described. 

This form of action involves merely the present right of 
possession of the property described in the complaint. 
This action may be maintained by any person who is en- 
titled to possession as against another who has unlawfully 
and forcibly obtained possession, or whose possession, orig- 
inally rightful and peaceable, is afterward forcibly and 
unlawfully held. (Sec. 1019, Code of Civil Procedure.) 
Under this section this court has held that this action being 

20 
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a civil remedy to recover the possession of premises unlaw- 
fully and with force withheld from the plaintiff, it will be 
sufficient to charge the forcible detainer that the party un- 
lawfully in possession refuses to vacate the premises on 
lawful notice so to do. (Estabrook v. Hateroth, 22 Neb., 
281.) In the case under consideration lawful notice to 
quit possession was served upon both Browns, who refused 
‘to vacate the premises. Their right to retain possession is, 
therefore, to be considered solely with reference to the 
nature of their possession as against the defendant in error. 
There is no ground for dispute that, by reason of occu- 
pancy of the premises and the:continued enclosure thereof, 
Hill, and under him his tenant, had exclusive possession 
previous to January 24,1889. In respect to this property 
the assertion of such possession was all that in the condi- 
ction of the disputed property it was capable of, and as 
against all the world, the complete possession was held by 
Feagins. With full knowledge of all the facts in this 
matter plaintiffs in error, at the time last mentioned, taking 
advantage of an accidental breach in the enclosure, entered 
‘and took possesssion which, upon due notice, they refused 
to surrender to the party dispossessed. The defendant in 
error, upon such refusal, had the right to be reinstated in 
his possession for whatever that possession may have been 
worth. If plaintiffs in error, out of possession, desired to 
test the right of the defendant in error as to the disputed 
property, an action of ejectment offered the proper remedy. 
That form of action in which only the right of possession 
can be tested cannot be made available for such purpose. 
And, having obtained possession in the manner above in- 
dicated, the interlopers cannot oust the jurisdiction of a 
justice of the peace of the proper county to re-establish the 
‘interrupted rightful possession by the assertion of a supe- 
rior title. 
Upon this theory the cause was tried in the district 
court, where, upon the facts, the verdict was in favor of 
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the defendant in error. This verdict was right, and the 
judgment thereon is, therefore, 


AFFIRMED. 


THE other commissioners concur. 


Paiiip LIKES ET-AL., APPELLEES, v. Howarp M. KE - 
LoGcG, ADMINISTRATOR OF THE EstaTE oF Davip 
StonE, DECEASED, ET AL., APPELLANTS, , 


FILED JUNE 29,1893. No. 4647. 


Establishment of Streets: AcQUIESCENCE oF PROPERTY Own- 
ERS: ESTOPPEL: REPRESENTATIONS. The owners of a tract of 
land, having platted it as an addition to an adjacent town, so as 
to show what appeared to be the prolongation of its streets, 
thongh not so designated, and having for the period of eight 
years acquiesced in the grading and public use of such appar- 
ent streets, the erection of sidewalks thereon, and the construc- 
tion of costly improvements upon adjacent private property in 
such manner that if the existence of such streets is denied these 
improvements will be rendered comparatively useless; and hay- 
ing represenled to one party, who, on the faith thereof, pur- 
chased a portion of said addition adjoining said apparent streets 
that such porlion would abut upon the same as streets, are es- 
topped to deny the existence of the streets through such addition 
of which they have thus superinduced such belief, and the reli- 
ance thereon of the parties who have acted upon the faith of such 
appearances, acts, and representations. 


_ APPEAL from the district court of Hamilton county. 
Heard below before Post, J. 


Howard M. Kellogg, for appellants, 


Hainer & Smith, contra. 
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Ryay, C. 


The south half of the north half of the northeast quar- 
ter of section 4, township 10 north, range 6 west, of the 
6th P. M., lies along and constitutes the northern front of 
the original town of Aurora, Nebraska. This forty-acre 
strip was divided into blocks numbered consecutively, from 
east to west, from 1 to 7 inclusive, alternating at regular 
intervals with north and south streets. By some mistake 
there was left adjacent to the north line of said strip a tri- 
angular piece, having its base of about 140 feet across, a 
short distance west of the northwest corner of said block 
7, the two other lines of said triangle becoming coincident 
at the northeast corner of said forty-acre strip. Afterward 
the defendants, ‘who owned a part of the north half of the 
north half of said quarter section, on the 6th day of June, 
1881, duly filed a plat of such part as Stone’s addition to 
‘the said town of Aurora. The written statement of the 
‘defendants, which was filed contemporaneously with said 
‘plat and constituted a part of the dedication of the land 
described, was, so far as it is at all useful, as follows: 

“Stone’s addition is situated on the north half of the 
north half of the northeast quarter of section four (4), 
town ten (10), range six (6) west, of the 6th P. M,, in 
_Hamilton county, Nebraska; commencing at a point seven 
hundred and forty-eight (748) feet west of the northeast 
‘corner of the aforesaid section four (4), and thirty-three 
feet south of said north line of said section four (4). The 
size of the blocks is given in figures in feet on said blocks 
of the plat. Each block is numbered on the plat. The 
width of the streets is given on the margin of the plat in 
figures in feet and named. Stakes are driven at the cor- 
ners of each block. A mound with pits is made at the 
commencement of the town or addition.” 

The east line of this tract platted by defendants was 
formed by the prolongation northward of the east boun- 
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dary line of block 3 of that part of the original town to 
which reference has heretofore been made. The plat 
divided that portion of the north half of the north half of 
said quarter section lying west of the east line of block 3 

of the original town of Aurora prolonged northward 

through said forty-acre strip by a street running east and: 
west through the same, designated as “Seventh street,” 
“Sixth” street lying along the south side of said forty-acre: 
strip last referred to. The point of intersection of the 
north line of said section 4 with the aforesaid east line 
of block 8 of the original town of Aurora, prolonged, con-' 
stituted the northeast corner of the block designated as 
(block) “1” on the recorded plat pf Stone’s addition.' 
Thence the north tier of blocks were numbered consecu- 
tively westward to and including (block) “5,” directly’ 
south of which, and across Seventh street, was located’ 
(block) “6,” from whence eastward the blocks were num~ 
bered consecutively, so that (block) ‘‘10” was located just’ 
north of block 3 aforesaid of the original town of Aurora.’ 
Between said block 3 and block 4 of said original town of: 
Aurora, Grand avenue, as a street, was prolonged north-’ 
ward by said plat between blocks 9 and 10, and 2 and 1 of 
Stone’s addition aforesaid. In the original town of Aurora, : 
Central avenue was located between blocks 4 and 5; 
Washington avenue between blocks 5 and 6, and Hamil- 
ton avenue between blocks 6 and 7. North of, and so as 
to constitute with uniformity a prolongation of Central 

avenue, the plat of Stone’s addition showed between 

(blocks) 8 and 9 and between (blocks) 2 and 3 of Stone’s: 
addition, respectively, a strip which, from its appearance,’ 
might well be taken for a street. It was 100 feet wide, and 
between (blocks) 8 and 9 of Stone’s addition it was desig~ 
nated as “16”; between (blocks) “2” and “3”: of the 
same addition it was designated as “‘11.” What resembled 

the prolongation of Washington avenue aforesaid extended 

northward between (blocks) “7” and “8” of Stone’s ad-’ 
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dition under the designation of “15,” and between (blocks) 
“3” and “4” of that same addition as “12.” In like 
manner, opposite the northern end of Hamilton avenue 
aforesaid, there was a parallelogram of uniform width with. 
Hamilton avenue, between (blocks) “6” and “7” of 
Stone’s addition receiving the designation of “14,” and 
between (blocks) “5” and “4” of the same addition re- 
ceiving the designation of “13.” 

It will not estape careful observation that the blocks 
corresponding with biocks in the original town plat lay in. 
two tiers running east and west; that beginning with 
(block) “1” at the northeast corner of the platted tract the 
blocks were numbered westward consecutively to and in- 
clusive of “5”; that just south of “5” was located (block) 
“6,” from which eastward the blocks were consecutively: 
numbered to include “10”; that Grand avenue as found; 
in the original plat aforesaid was prolonged northward 
through Stone’s: addition; that just west of (block) “2” 
of Stone’s addition the strip which would naturally be 
taken for a street was numbered “117; the like strip next 
found proceeding westward was numbered “12,” the next 
“13”; that dropping into the southern tier of blocks in 
Stone’s addition, what would naturally be taken as pro-' 
longations of streéts of the original plat, were numbered, 
as progress is made eastward, respectively “14,” “15,” 
and “16.” Their designations by numbers from “11” to 
“16,” inclusive, are not described as streets, indeed, if we’ 
are to be governed solely by the language quoted as accom- 
panying the plat filed, it would seem. that each number not’ 
placed in what is expressly noted as a street stands for a 
block in every instance. Though David Stone testified in 
this case, there is nowhere to be found any attempt to ex- 
plain why these strips, strongly suggestive of streets, were 
not designated as such, nor what purpose was to be sub-. 
served by giving each the very suggestive location and out-: 
line which it possessed. 
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The petition of nineteen plaintiffs alleged, in substance, 
that each of them resided and owned property in Stone’s 
addition; that said addition was platted as above de- 
‘scribed by the defendants; thr: when said addition was 
platted the county surveyor, who surveyed the land for 
that purpose, was directed by defendants to lay out the 
said addition so as to extend Grand avenue, Central 
avenue, Washington avenue, and Hamilton avenue above 
referred to, through said addition, and be continuous in 
direction and width with such streets; that in accordance 
with such instructions said county surveyor did so lay ont 
said streets through said proposed addition. The peti- 
tion further stated the facts above set forth in the state- 
ment of -nis case descriptive of the manner in which said 
addition was platted, and the relation of the blocks and 
parts of said addition to the original town of Aurora, par- 
ticularly describing the property interest of each plaintiff 
in said addition, as bearing upon the right of such plaint- 
iff to relief as against the defendants in respect to said 
property interests. These plaintiffs alleged that the parts 
of Stone’s addition designated as “11,” “12,” “13,” 
“14,” “15,” and “16” have since the filing of said plat 
been used and graded as streets, and upon the same have 
been constructed and maintained sidewalks by the city of 
Aurora; that the defendants have sold the blocks laid 
off in said addition designated 1, 2, 4, 5, 7, 8, 9, and 10; 
that there have been erected upon said blocks a large 
number of houses, the only access to which is by the 
use of the strips 11, 12,13, 14, 15, and 16 as streets; 
that upon the block designated as 6 is located the public 
school in said city of Aurora; that defendants have sold 
said blocks 1, 2, 4, 5, 6, 7, 8, 9, and 10 as blocks, and 
have represented that the streets heretofore mentioned and 
described were public streets; that said plaintiffs relied 
upon said representations and were induced thereby to pur- 
chase said premises owned by each of them severally, and 
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to make said improvements thereon, of each of which facts 
the defendants had special notice ; that the defendants are 
non-residents of Nebraska, but that their agent, under de- 
fendants’ instructions, is about to plow up and fence the, 
tracts designated as 11, 12, 13, 14, 15, and 16, so that 
they shall not be used for streets as prolongations of Cen- 
tral, Washington, and Hamilton avenues respectively ; that 
if such plowing and fencing are done each plaintiff will 
have no means of access to his home, and that by such 
plowing and fencing the value and use of the property of 
each plaintiff will be seriously impaired. The prayer was 
that defendants be perpetually enjoined from plowing and 
fencing the strips numbered 11, 12, 13, 14, 15, 16, and 17 
(the latter, as alleged, being a prolongation of Seventh 
street), and that each of said tracts be declared a part of 
the public streets of the city of Aurora. 

The answer admitted the filing of the plat of Stone’s 
addition and the statement in connection therewith. There 
was a denial of the other allegations of the petition. 

On August 16, 1890, atrial was had and the issues joined 
were found in favor of plaintiffs, and a decree rendered as 
prayed in the petition. 

- It would subserve no useful purpose to enter into a de- 
tailed review of the evidence of each witness. A general 
summary of the facts will be sufficient. In relation to di- 
rect representations of the nature charged in the petition, 
as to the intention of the defendants to prolong Central, 
Washington, and Hamilton avenues through Stone’s addi- 
tion, there was the testimony of Mr. Giltner, who testified, 
in addition to this, that upon the faith of these representa- 
tions he purchased, before the filing of the plat of Stone’s ad- 
dition, a tract of land now embraced therein, which was upon 
the plat afterward designated as block “1”; that in reliance 
upon said representations said Giltner had built a Jarge 
and expensive house and had made his other improvements 
upon said tract with reference to the streets as it was repre- 
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sented they should be laid out, which he otherwise would 
not havedone. County Surveyor Parks, who laid out the 
addition, testified that David Stone, one of the defendants, 
directed him in so doing to set only the corners of the blocks, 
the streets to coincide with the north and south streets in 
Aurora; the blocks were to occupy a like size. This witness 
further testified that as far as he went he followed the above 
instructions, and that the parts of the tract which would 
be portions of the streets of Aurora extended have ever 
since been used as such, precisely as though such extensions 
existed, and that on them have been done grading and the 
erection of sidewalks thereon, consistently with such use, 
and that the improvement of their property by the resi- 
dents of this addition, in the erection of houses and fences, 
has been with reference to the use of streets as contemplated 
in the above instructions to said witness with reference to 
laying out said addition. As to the general use of said 
property for streets in the manner detailed, and the making 
of permanent and valuable improvements upon their prop- 
erty by plaintiffs respectively with reference to said avenues 
being extended as contemplated, there was abundant un- 
contradicted evidence. There was also evidence of the oc- 
casional visits to Aurora, of no great duration, by the de- 
fendants during the period intervening between the platting 
of said premises (June 6, 1881,) and the commencement of 
this suit, during which defendants conld not but have been 
aware of the above condition of affairs as to the improve- 
ments of private property, and the making of sidewalks, 
as well as of the grading and use of streets, though knowl- 
edge of these facts and the making of above representa- 
tions were, by deposition, denied by Mr. Stone. There 
was also evidence that the agents of Mr. Stone for the sale 
and management of his property had at times repre- 
sented that the strips in said addition opposite to said 
avenues were in reality streets, and that such represen- 
tations were made to induce the sales of lots in said 


266 NEBRASKA REPORTS. (Vou. 37 
Likes v. Kellogg. 


addition. This evidence, however, is not very clear or 
satisfactory. The other evidence, however, is sufficient to 
satisfy us that while technically by the plat which they 
filed the defendants did not dedicate the strips designated 
as 11, 12, 13, 14, 15, 16, and 17 as portions of the public 
street, yet-the positions occupied by these strips with refer- 
ence to already existing streets naturally suggested that 
they were integral parts of the public highway. This ‘in- 
ference was encouraged by defendants’ silence while perma- 
nent improvements of these strips were being made as parts 
of the streets, and thereby plaintiffs were induced in good 
faith, relying upon appearances, to improve their private 
property; misled without doubt by this acquiescence and 
silence of the defendants. Not only so, but there was evi- 
dence of statements made by defendant David Stone in- 
consistent with the claim of exclusive private property now 
made by him in said tracts 11, 12, 13, 14, 15, 16, and 17, 
and of one party at least acting upon the faith of such 
representations to his injury, if Stone’s present claim is 
now upheld. The contentions of plaintiffs further find 
great support in the improbability that any sane person 
would purchase and improve for a home property to which 
there is no means of access, as is the case with some of the 
lots in this additiou if defendants’ theory is correct. An 
examination of block 7, in said addition, shows that there 
are eight lots, which, under these circumstances, would be 
in this isolated condition, upon three of which are resi- 
dences. These considerations lead us to the conelusion 
that by the representations and statements of ‘David Stone 
made on behalf of both defendants with reference to the 
existence of the streets as by plaintiffs now claimed, and 
the acquiescence of the defendants in the improvement, 
use, and occupation of them for that purpose, considered in 
connection with the prejudice which will result to plaintiffs 
if such representations and acquiescence are not held bind- 
ing, the defendants are, and should be, held estopped to 
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dispute the right of the public to control and use said 
tracts 11, 12, 13, 14, 15, 16, and 17 as parts of the public. 
streets of the city of Aurora. The defendants seek to 
avoid this result by calling attention to the fact that if said 
avenues are prolonged, it must be by passing across the 
triangle referred to in the early part of the statement ‘of 
facts in this case. Whatever obstacle this may hereafter 
present is no concern of the defendants. The plat which 
they filed does not show a triangle between Stone’s addi- 
tion and the original town of Aurora, and from the evi- 
dence it is clear that by the general public its existence 
has ever been equally ignored. The judgment of the dis- 
trict court is 


AFFIRMED. 


TuHE other commissioners concur. 


Patrick W. O’Connor v. FRED WALTER. 
FILED JUNE 29, 1893. No. 5082. 


1. Exemptions: Lasorrrs’ WAGES: GARNISHMENT: CONFLIC? 
or Laws. Where there were due a resident of Nebraska from 
a railroad company operating a line of railroad through Iowa and’ 
Nebraska, wages, which, in Nebraska, were exempt from execu- 
tion and attachment process, but which nevertheless, by means 
of an assignment of the claim against the party entitled to such 
exemption, to a resident of Iowa, were procured, by the garnish- 
ment of said railroad company in Iowa, to be applied to the pay-' 
ment of said claim, the assignor of such claim is liable to such 
debtor for the amount so appropriated without his consent. 


: RES ApJupDIcATA. As betweem 
said assignor and the party entitled to the benefits of such ex- 
emption in Nebraska the proceedings in lowa were in no sense 
res adjudicata. 


2 


. 
: 


268 NEBRASKA REPORTS. [ Vou. 37 


O’Connor v. Walter. 


Error from the district court of Lancaster county.” 
Tried below before CHAPMAN, J. 


Sawyer g Snell, for plaintiff in error, 
A. G. Greenleé, contra. 


Ryay, C. 


The petition of Fred Walter, plaintiff, alleged, as against 
Patrick W. O’Connor, as defendant, that for a long time 
prior to the 5th day of March, 1889, the said plaintiff was, 
and ever since had been, a married man, the head of a 
family, and a resident of Cass county, Nebraska, and that- 
during the whole of said time the said plaintiff had lived 
with and provided for his family by day labor, in the em- 
ploy of the Chicago, Burlington & Quincy Railroad Com- 
pany, and that said plaintiff’s sole income and means of 
support for himself and his family were the wages by 
plaintiff earned in said employment; that on March 5, 1889, 
one D. M. West filed a petition in the court of N. Schurz, 
a justice of the peace in the city of Council Bluffs, Iowa, 
claiming to be the assignee of said O’Connor of a claim 
against plaintiff for the sum of $13.50 and costs; that 
said West caused the Chicago, Burlington & Quincy Rail- 
road Company to be garnished, and requiring said railroad 
company to answer as to the indebtedness of the said’ 
company to plaintiff; that on March 11, 1889, the. said 
railroad company accordingly answered that it was indebted 
to said Walter in the sum of $55, whereupon said cause 
was continued and service was obtained by publication 
upon Walter, and the day for hearing was set for May 
10, 1889; that in April, 1889, the said railroad company 
filed an affidavit of the said Walter that he was the head 
of a family, and that his wages were exempt from execu- 
tion, and asking that said proceedings be dissolved; that 
- nevertheless the said justice of the peace entered judgment 


Vou. 37] JANUARY TERM, 1893. 269 


O'Connor v. Walter. 


against plaintiff Walter for the sum of $13.50 damages and 
costs taxed at $8.60, aud requiring said railroad company 
to pay into court the sum of $22.10 out of plaintiff’s 
wages, which said railroad company thereupon did; and 
that said $22.10 was deducted by said railroad company 
from the sum of $55 due plaintiff, and that plaintiff has 
mever received said sum so deducted; that said sum of $55 
was due plaintiff for labor performed as a brakeman by 
- plaintiff for said railroad company within the sixty days 
immediately preceding said date of garnishment, and that 
the wages so garnished were exempt from seizure by at- 
tachment, execution, or garnishee process in this state, 
which facts the said West and O’Connor also well knew; 
that said West was not the owner of the account of the 
said O’Connor (if any such he had), but held it simply for 
collection. for O’Connor, who was the real party in interest, 
though a pretended assignment thereof had been made by 
O’Connor to said West. or a second cause of action 
plaintiff claimed to be entitled to $27.50 as damages indi- 
rectly resulting from said garnishment, which he alleged 
was simply a conspiracy between West and O’Connor to 
deprive plaintiff of his exemptions under the laws of Ne- 
braska. There was an answer in denial of each of the 
above averments. 

The allegations of the petition are set out at great 
length and with considerable particularity, for the reason 
that with the exception of the averments in respect to the 
second cause of action, each allegation of said petition was 
upon the trial fully sustained by the proofs. These alle- 
gations, therefore, fairly state the facts in this case, where- 
fore it is needless that they be repeated. It was stipulated 
between the parties in the district court that by the laws 
of the state of Iowa the wages of a non-resident of that 
state are not exempt from attachment, execution, or gar- 
nishment. Upon a trial of the issues the jury returned a 
verdict in favor of Walter, against Patrick W. O’Connor, 
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for $24.50, for which, with costs, judgment was duly ren- 
dered. For the reversal of this judgment O’Connor brings 
this cause to this court by his petition in error, with the 
necessary record and bill of exceptions. 

In Albrecht y. Treitschke, 17 Neb., 205, this court held 
that “where a judgment creditor procures the exempt wages 
due to a laborer to be taken by garnishee process and ap- 
plied to the payment of his judgment, a cause of action 
arises in favor of the judgment debtor against the creditor - 
for the amount of such wages wrongfully appropriated, un- 
Jess the right of exemption is waived by the debtor.” The 
statute exempting from seizure by judicial process such 
earnings of a laboring man as have accrued within the 
period of sixty days immediately preceding service of 
garnishment process was intended for the support of the 
family of which such laborer is the head and stay. In ex- 
tending credit, every one dealing with the head of a family 
must take into account this right of exemption, and pre- 
sumably in every extension of credit this right is recognized, 
Tt thereforein no way operates to the injury of the law-abid- 
ing creditor. The rapacity which respects neither implied 
contract obligations nor statutory enactments must, in dam- 
ages, respond for this, as for any other act of misappro- 
priation. 

From the facts which we have under consideration it 
appears that O’Connor assigned his claim to West solely 
for the purpose of collection. In his evidence O’Connor 
admitted this, at the same time stating that the arrange- 
ment was that West was to receive for making the collec- 
tion twenty per cent of the amount thereof. It is true the 
court in which suit was brought by West had jurisdiction 
of the garnishee, which operated its line of railroad as well 
in Iowa as Nebraska, and that therefore the amount was 
lost to Walter beyond recovery as against the garnishee. 
(Chicago, B. & Q. R. Co. v. Moore, 31 Neb., 629.) But 
why should this operate in favor of O’Connor who was the 


Vou. 37] JANUARY TERM, 1893. 27t 
O'Connor v. Walter. 


prime mover in this garnishment proceeding? “In all re- 
spects the deprivation of this exemption was as harsh and 
effectual as in the case of Albrecht v. Treitschke, supra. Let 
us suppose the exemption was of a specific article of per- 
sonal property. It would be unquestioned that if he ap- 
propriated it to his own use in this state, O’Connor would 
be liable to Walter for its value. Instead of its being ap- 
propriated in this state, let us suppose that this property 
was found and appropriated by O’Connor in Iowa, would 
his liability for its value in the courts of Nebraska be in 
any way modified by that fact? Would it at all relieve of 
liability for him to show that his duly authorized agent in 
Towa converted the property to the use of O’Connor? 
Certainly not, and there is no appreciable difference in prin- 
ciple between the cases supposed and that at bar. If the 
judgment creditor, directly or indirectly, no matter where 
or by what process, appropriates to the payment of a debt 
due him the exempt wages of the debtor, without such debt- 
or’s consent, such creditor is liable to the debtor eutitled to 
such exemption to the full amount of the misappropriation. 
In this case, however, it was urged that the judgment of the 
Jowa court was res adjudicata, and therefore unassailable. 
An estoppel of that, as well as of any other nature, re- 
quires mutuality between the parties to render it effective. 
If O’Connor is entitled to the benefit of the judgment 
pleaded, it must appear that a judgment against him would 
have been likewise binding. This could not have been, 
for, purposely, he was not a party to the Iowa proceeding 
in any way. Under the proofs, no other verdict could 
properly have been returned than that which was rendered, 
and the judgment of the district court is 


AFFIRMED. 


THE other commissioners concur, 
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WiuiiiaM H. Pickens, APPELLEE V. PLATTSMOUTH IN- 
VESTMENT CoMPANY, PuattsmMouTH LAND & Im- 
PROVEMENT CoMPANY ET AL., APPELLANTS. 


FILED JUNE 29, 1893. No. 3901. 


1. Mechanics’ Liens: Venpor Conrracrina FoR IMPROVE- 
MENT: Priorities. The vendor in an executory contract for 
the sale of land will subject his rights in the property to be con- 
veyed to a mechanic’s lien by directly, though in conjunction 
with the vendee, contracting for those improvements for the con- 
struction of which such mechanic’s lien is sought to be enforced. 


If a vendee in possession of real prop- 
erty by virtue of an executory contract for the purchase of the 
same, erects improvements thereon, the rights of the vendor in 
said property are not thereby, of necessity, postponed to the lien 
of the mechanic or material-man under the mechanics’ lien law. 
Such postponement can only be predicated upon a contract of 
the mechanic or material-man with the vendor directly, or 
throngh his agent, and such essential contract must be proved as 
mast any other necessary proposition of fact. 


REHEARING of case reported in 31 Neb., 685. 
O..H. Ballou and W. L. Browne, for appellants. 
J. B. Strode and Matthew Gering, contra. 


Ryay, C. 


This appeal has already received the consideration of 
this court, as will appear by a reference to 31 Neb., 585, 
where will be found the opinion of Cons, J., reversing the 
decree of the district court of Cass county. A rehearing 
having been granted, it is necessary that the decree ap- 
pealed from be examined anew in the light of the evidence 
upon which the cause was originally heard. In the trans- 
actions to be considered there are two corporations, co- 
defendants, the names of which are so similar that, without 
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great care, one is liable to be mistaken for the other. One of 
these corporations was the Plattsmouth Land & Improve- 
ment Company ; the other was the Plattsmouth Investment 
Company. The liability to confusion in the use of these des- 
ignations is well illustrated in the opinion above referred to 
as reported in 31 Neb., 585; for there this case is entitled 
“William H. Pickens v, Plattsmouth Land & Investment 
Company et al.” That these appellant corporations may 
not be confounded, more than usual care is necessary in 
stating the facts. The Plattsmouth Land & Improvement 
Company originally owned the land upon which was built 
the Park House, for the erection of which the enforcement 
of a mechanic’s lien was had in this case. Beforeany steps 
were taken for the construction of this building, the Platts- 
mouth Land & Iniprovement Company made an executory 
contract with the Plattsmouth Investment Company to 
convey to it the real property upon which was erected the 
Park House. The terms of this contract have not been 
put in evidence; indeed, from the testimony, it is some- 
what doubtful whether this contract was oral or written. 
In the former opinion it was described as a paro] contract, 
which designation we are inclined to regard as a misnomer 
for the following reasons: It is nowhere so spoken of by 
any witness; the only mention of it and of the status of 
matters under it are found in the record in the language 
of Dr. Hertzman, whose relation to such company will 
hereafter appear. He testified as follows: 

Q. The Plattsmouth Land & Improvement Company 
sold a portion of this ground out there known as the Liv- 
ingston Heights to the Plattsmouth Land & Investment 
Company ? 

A. No, sir; the Plattsmouth Investment Company had 
a contract. 

Q. When was that done? 

A. I could not tell you without referring to the contract. 

Q. Do you remember about the date? 

21 


274° NEBRASKA REPORTS. [VoL. 37 


Pickens v. Plattsmouth Inv, Co. 


A. No, sir, I don’t. 

Q. Was that done prior to the time of the building of 
the Park House? 

A. Yes, sir. 

Q. How long prior? 

A. As far as dates is concerned I could not give it to 
you exactly, but it seems to me it was some little while 
previous to that time; the contract will, of course, show, 
but I don’t remember the dates. * * * 

’ Q. They (the investment company) have no interest in 
the real estate at present? 

A. Nothing, only that they hold a contract, and the pay- 
ment they made they have an equity in it. 
~ Q. Do you know what interest they have in it? 

A. I could not say at present; I know I could not tell 
you at present, it would be impossible. If you will allow 
me I can explain possibly so you can understand it; the 
fact of the matter is they have no interest in it. 

Q. These improvements done by the investment com- 
pany were done with the knowledge and consent of the 
improvement company ? 

A. No, sir; they had nothing whatever to do with it. 

Q. Did they know of it? 

A. I suppose they knew we had bought the ground of 
them. by contract. I expect they knew we were trying to 
boom the property, and they knew we were going to build. 

Q. Have their interests in this contract ever been closed 
out in any way, the improvement company’s interest under 
the contract ? 

A. No, sir. 

Q. It just stands under contract still? 

A. Yes, sir. 

Q. You do not know how much the Plattsmouth In- 
vestment Company paid under that contract? 

A. I could not say exactly; no, sir. 
Q. Was the contract made a matter of record between 


Vou. 37] JANUARY TERM, 1893. 275 
Pickens v. Plattsmouth Inv. Co. 


the Plattsmouth Investment Company and the Plattsmouth 
Improvement Company ? 

A. Yes, sir; and it is in the record in the office of the 
company; of course we can record a contract, as I under- 
stand it, without being acknowledged. 

Q. You mean of record in the county clerk’s office? 

A. No, sir. 

Question by the court: Do you know about how much 
they paid the investment (improvement ?) company on that 
contract? 

A. It seems to me it is in the neighborhood of $1,100; I 
don’t know exactly. The company has never paid any in- 
terest to the Plattsmouth Land & Improvement Company ; 
they have never been able to, because the stockholders re- 
fused to pay. 

Q. What was the contract price? 

A. I don’t know that without referring to the contract. 

From this testimony it seems established that at the time 
when the contract was made to build the Park House the 
Plattsmouth Investment Company held a written executory 
contract for the purchase of the real property upon which 
the Park House was to be built; that it had possession and 
control of said real property and has paid on its purchase 
price about the sum of $1,100; though at what date is 
entirely left to conjecture. It seems probable also that the 
Plattsmouth Land & Improvement Company had knowl- 
edge of the design of the investment company to boom the 
property, and with that view the Park House was to be 
built, Whether or not the Plattsmouth Land & Improve- 
ment Company was more directly interested than above in 
the promotion of this enterprise is the question essential 
to the determination of this appeal. 

The foregoing evidence of Dr. Hertzman was presented 
with a promise to define his relation to the two Plattsmouth 
companies above referred to, which, as it will now appear, 
is a matter of some little difficulty. Testifying, he said, 
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in substance, that in July, 1887, he was a stockholder in 
the Plattsmouth Investment Company; was not a stock- 
holder in the Plattsmouth Land & Improvement Company; 
was at that time its secretary and so continues until this 
day. When shown a letter (which is not found in the bill of 
exceptions) and asked what meeting he referred to in it, 
Dr. Hertzman said: “T have referred to the meeting of the 
Plattsmouth Investment Company of which I was elected 
secretary after Mr. Gratton resigned, not the Plattsmouth 
Land & Improvement Company, but the Plattsmouth In- 
vestment Company, that is signed by me personally and 
not as secretary.” When this resignation of Gratton and 
induction of Dr. Hertzman into the vacant office took 
place there is no means of determining. It would seem, 
however, that the doctor was, for a portion of the time cov- 
ered by the history of this case, secretary of both these 
Plattsmouth companies, as well as a stockholder in the in- 
vestment company. 

Another personage who conspicuously figures is Dr. 
Samuel D. Mercer, who in July, 1887, when the contract 
was made with Pickens for the erection of the Park House, 
‘was president of the Plattsmouth Land & Improvement 
Company, and was originally its treasurer. ‘The contract 
which Mr. Pickens entered into for the erection of the 
Park House was in writing, and in terms was with the 
'Piattsmouth Investment Company. In relation to its in- 
ception, Mr. Pickens testified, in substance, that the first 
notice he had that the building was going up was in the 
early part of June, 1887, when Dr. Mercer sent for wit- 
ness and gave him the plans and specifications for the Park 
House to be erected on Livingston Heights. The evidence 
of this witness continued thus: 

Q. Is this property described and known as Livingston 
Heights the property I have read? 

A. That is what he told me—Livingston Heights or 
Rural Park. I took the plans and specifications and looked 
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them over that day and he asked me if I could not give 
him a bid on it that day before I left Omaha, and I said 
no, that it would require me a couple of days anyhow, and 
I had some business to do that day and could not give it 
my full attention, but I gave him my idea of what I thought 
would be the actual cost of the Park House, so I brought 
the plans and specifications with me and he told me that as 
soon as I got my figures ready to forward them to him, which 
I done—my figures for the building of the Park House on - 
or about July—I don’t know thedate of that dispatch. I re- 
ceived a telegram from Mr. Hertzman sometime in the fore~ 
part of July, 1887, to come up and sign contract for Park 
House. I went up there that evening and we talked the mat- 
ter over and he added some porci—-some extra porch on the 
Park House, which amounted to about $1,000; then Mr. 
Hertzman and me had some talk; he told me that Mr. 
Gratton and Mr. Heimrod would be down next day to lo- 
eate the building and at that time I did not know just ex- 
actly who I was contracting with, or anything. I know 
that Mr. Hertzman was in Dr. Mercer’s office all the time; 
they were in partnership there together and I supposed it 
was all thesame. Mr. Mercer received my bid and handed 
it over to Mr. Hertzman, so the following day those gen- 
tlemen came down and Jaid out the buildings and numbered 
them where the buildings were to stand and was to let me 
know the next day by telegram the number of the knolls 
where to put the buildings; they numbered them ; when 
they came down that day they contracted for a dancing 
pavilion. 

Lest it might be understood that Dr. Mercer was one of 
the parties who came down, it is only fair to state that such 
was not the case. 

Mr. Pickens also testified as follows: 

Q. Now, have you demanded payment? 

A. Yes, sir. 

Q. From whom? 


278 NEBRASKA REPORTS. [ VoL. 37 
Pickens v, Plattsmouth Inv. Co. 


A. I have demanded payment from the parties with 
which I contracted, Dr. Mercer, Mr. Heimrod, and Mr. 
Gratton. I went and saw him about it; he was secretary, 
he claimed to be at that time, of some company. 

*Q. Who, Mr. Gratton? 

A. Yes, sir. 

Q. Which company, do you know i 

A. I don’t know; I think he signed it the Plattsmouth 
Land & Investment Company. 

Continuing further the witness Pickens testified as fol- 
lows: : 

Q. State whether you did contract, with Dr. Hertzman 
and these other men. 

A. Dr. Mercer was the man who gave me the plans and 
specifications in the first place to figure on the Park House 
plans and specifications which I brought down here and he 
told me to send them back just as soon as possible, that he 
needed them. He proposed to get some other figures. 

Q. Who was you building this building for? Did you 
know at that time? 

A. Yes, sir; I presumed it was for Dr. Mercer and the 
Plattsmouth Land & Improvement Company or Invest- 
ment Company, or whatever they call themselves. J did 
not know what they were. 

Q. Was Dr. Mercer down there while you was putting 
these improvements on there? 

A. No, sir. 

Q. Did you see him at any time after he gave you these 
plans? 

A. Yes, sir. 

. Q. Did you talk to him about what you were doing? 

A. Yes, sir. 

Q. Did be know you were putting those improvements 
there? 

A. Yes, sir; he knew they had went there; I did not see 
him while we were putting them there but he knew they 
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were there because he sent down for me just about the time 
‘I was going to file my lien and tried to compromise the 
thing with me in some way. 

The confusion which existed in the mind of Mr. Pick- 
ens as to the name of the exact party for whom he was 
erecting this building, from the foregoing evidence, will 
seem pardonable. In the first place, the Plattsmouth Land 
& Improvement Company, the holder of the legal title, 
contracted to sell a portion of the real property to the 
Plattsmouth Investment Company, which latter company 
having taken possession of the property with a view of 
erecting improvements thereon and booming it, contracted 
with Pickens to erect the Park House. Dr. Hertzman 
and Dr. Mercer occupied the same office. When Mr. Pick- 
ens visited this office, Dr. Mercer, who at that time was 
president of the Plattsmouth Land & Improvement Com- 
pany, handed to Mr. Pickens the plans and specifications 
for the erection of the Park House, and seems to have 
spoken of the building about to be erected in such terms as 
would naturally lead Mr. Pickens to infer that the work 
was to be performed for the Plattsmouth Land & Im- 
provement Company. It is true the written contract, 
when formulated for the signature of Mr. Pickens, recog- 
nizea only the Plattsmouth Investment Company as the 
party with whom he was to contract. This company had 
possession of the property; has advanced at some time 
$1,100 for the purchase of it. Its interest has not yet been 
foreclosed, though the testimony of Dr. Hertzman, its sec- 
retary, is that the rights of the investment company have 
been forfeited. It seems to us upon a review of all the 
facts in this case, that the conclusion is unavoidable, that 
these companies were engaged in a joint enterprise, to-wit: 
the booming of this property; that in furtherance of the 
interest of both parties this contract was made for the erec- 
tion of the Park House by the Plattsmouth Investment 
Company, as well as by the Plattsmouth Land & Improve- 
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ment Company. Just who the written contract was made 
with is not determinative of these facts. Both these com- 
panies interested in the ownership of the property were 
parties to the contract, at least by their conduct led Mr. 
Pickens to believe that such was the fact. The principle 
governing in such cases is stated and enforced by Norvat, 
J., in Bohn Affg. Co. v. Kountze, 30 Neb., 719. The syl- 
labus of that case which was prepared by the writer of the 
opinion was as follows: “In a contract for the sale of land 
it was stipulated that the purchaser should erect a dwelling 
upon the premises within a stated time. The building was 
erected but the labor performed and material furnished were 
not fully paid for. Held, in an action to foreclose a me- 
chanic’s lien, that the liens of the mechanic and material- 
man have priority over the lien of the vendor for unpaid 
purchase money.” Discussing the facts of that case as 
governed by the statute giving a mechanic’s lien, Judge 
Norvauin his opinion said: “The contract of sale in the 
case at bar not only authorized but made it obligatory upon 
the purchaser to erect a dwelling on the premises, of a cer~ 
tain value, within a fixed time. Further than that Kountze 
stipulated to furnish not to exceed $2,200 towards the erec- 
tion of the building. The proof shows that Kountze ad- 
vanced that amount and more, and that he approved the 
expenditure of the money. This is additional proof of the 
authority of the vendee to contract for the erection of the 
house. Kountze having in the contract of sale authorized his 
vendee to make the improvements, and in pursuance of that 
authority, Berlin procured the labor to be performed and the 
materials to be furnished, the vendor thereby subjected his 
lien for the unpaid purchase money to the liens that might 
be acquired by the laborer and material-man for making 
the improvement. Where a vendee, owning the equitable 
title, contracts for the erection of a building upon the ex- 
press authority of the owner of the legal title, it is but just 
that the lien of the mechanic should attach to the interest 
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of both vendor and vendee in the premises, and be para- 
mount to the lien of the vendor. And this rule does not 
in any manner contravene any statutory provision.” In 
other words, section 1 of the mechanics’ lien law, having 
provided that any person who shall perform any labor or 
furnish any material for the erection of any house by vir- 
tue of a contract, express or implied, with the owner 
thereof, or his agent, shall have a lien to secure the pay- 
ment upon such house and the lot of land upon which the 
same stands, is to be liberally and fairly construed. 

The owner of the lot, Kountze, having stipulated that 
improvements of a certain kind should be made thereon, 
by one who held his agreement upon certain payments be- 
ing fully made to convey, constituted the vendee his agent 
for the erection of the building required by said contract. 
The sale of the material and furnishing of the labor were 
under a contract with the agent of the owner whose author- 
ity was to make the improvement required. Kountze did 
not actually assist in making a contract for the purchase of 
the material, and for securing performance of the necessary 
labor. He entered into such a contract as required another 
to do this, however, whereby that other was in fact his 
agent, either for the improvement of the property legiti- 
mately, or by ovegreaching the material-man and laborer 
through misleading appearances. The law imputes the 
more honorable motive and holds the implied agency an 
honorable one. Wherefore it results from the statute that 
the right to a mechanic’s lien arose as against the interest, 
not only of the vendor, but of the vendee as well. By 
this it was not held that where the owner of the land sells 
it and simply takes back a mortgage for the purchase price 
without in any way becoming a party to a contract for the 
erection of improvements, that one who furnishes materials 
or labor upon a contract with the vendee alone can assert 
thereon a lien superior to that of the said mortgage duly 
recorded. Quite to the contrary it has been recently held by 
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this court in Henry & Coatsworth Co. v. Fisherdick, 37 Neb., 
207, where one furnished.money to build a house for which 
he took a mortgage upon the premises whereon the erection 
was to be made, that the record of such mortgage gave a 
priority to the rights of material-men and mechanics who 
began to confer value upon the mortgaged property after 
the record of the mortgage. To subject a vendor’s rights 
in the subject-matter of the sale to the claim of mechanic’s 
lienor, it must appear that, with respect to the value con- 
ferred by the labor or material of such lienor, there was a 
privity of contract through the vendee between the vendor 
and such lienor. This privity will not be implied from 
the mere fact that the mechanic’s lienor, upon the faith of a 
contract between himself and such vendee, furnished labor 
or material. It must be established by the proofs, or as 
fairly inferable from the facts as any other independent fact 
or proposition.. As between the appellee Pickens and the 
Plattsmouth Land & Improvement Company there were 
sufficient proofs to justify the district court in finding that 
the Plattsmouth Investment Company was the agent of its 
vendor for procuring the erection of the Park House upon 
the premises; or that court might properly have found 
from the evidence that the Plattsmouth Land & Improve- 
ment Company was a party to the contgact for the erection 
of said house, and on either theory the decree should stand. 
The judgment of the district court is 


AFFIRMED. 


‘THE other commissioners concur. 
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JamES H. Batpwin vy. Dovauas County. 


FILED JUNE 29, 1893. No. 5013 


Constitutional Law: LIaxnitity or HUSBAND To CouNnTY FOR 
Support oF INSANE Wires. The provision of the statute 
authorizing suit to be maintained against the party legally 
bound for the support of an insane person, by the county which 
has paid for the care, board, and treatment of such insane per- 
son at the insane hospital of this state, upon the finding of such 
insanity by the commissioners of said county, is in conflict with 
section 1, article 9, of the constitution of Nebraska, and is 
therefore inoperative and void. 


Error from the district court of Douglas county. Tried 
below before TIFFANY, J. 


Connell & Ives and John Q. Burgner, for plaintiff in 
error. 


T. J. Mahoney, contra. 
Ryan, C. 


The defendant in error, as plaintiff in the district court 
of Douglas county, filed its petition against the plaintiff in 
error, as defendant, on the 23d day of July, 1889, contain- 
ing, in addition to proper allegations of its own corporate 
existence, the following material averments: That on May 
26, 1876, and ever since, the defendant was, and has been, 
the husband of Mary M. Baldwin and legally liable- for 
her support and maintenance; that on said last named date 
Mary M. Baldwin, having a legal settlement in said Doug- 
las county, Nebraska, and being adjudged insane by the 
board of commissioners of insanity of said county, was 
committed to the Nebraska state insane asylum, and that 
ever since said date she has been insane and continued an 
inmate of said asylum at the cost and expense of said 
Douglas county; that said county has been compelled to 
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pay for her support and maintenance for the period begin- 
ping at the above date and ending with May 31, 1889, the 
sum of $2,220.94; that said support, maintenance, and 
care in said aclunt was necessary for such insane person, 

and should have been provided by Douglas county afore- 
said, by reason whereof the said defendant James EH. Bald- 
win became justly indebted to said plaintiff in the sum of 
$2,220.94. There was a prayer for judgment for said sum 
with seven per cent per annum interest thereon from May 
31, 1889. 

The defendant demurred to this petition on the ground 
that it did not contain facts sufficient to constitute a cause 
of action. This demurrer was overruled and defendant 
duly excepted. Afterward there was filed an answer, by 
which was admitted the truth of: the allegations that Mary 
M. Baldwin was the wife of the defendant, and that she 
was insane. Every other allegation of the petition was de- 
nied by this answer. Defendant also pleaded the statute 
of limitations as against plaintiff's claim. By reply, 
plaintiff denied each allegation in the defendant’s answer. 

On the 12th day of November, 1890, a trial of the 
above issues was had, in which, by instructions, the court 
withdrew from the consideration of the jury all items 
which had accrued anterior to July 23, 1885, being four 
years before this suit was begun, on account of the har of 
the statute of limitations. The jury were instructed that 
the husband is liable for the support of his wife, and that 
the statute of Nebraska authorizes the bringing of an ac- 
tion against the husband for any sums plaintiff had been 
required to pay out for the wife’s support in the insane 
hospital; that if defendant’s wife became insane and was 
committed to said insane hospital where the plaintiff Doug- 
las county had been compelled to pay for her support and 
treatment, said plaintiff could recover from said defendant 
said amount so expended. The defendant requested the 
giving of certain instructions submitted on his behalf, 
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whereby the jury would have been informed that if defend- 
ant at all times was ready and willing to provide for his 
said wife’s maintenance and care, plaintiff could not re- 
cover, and that upon the proofs the defendant was not 
liable to plaintiff for the care, maintenance, and treatment 
of Mrs. Baldwin. These instructions asked by defendant 
were refused, and due exceptions were taken to such refusal. 
The jury found a verdict against the defendant for $628.60, 
upon which judgment was rendered. To reverse this judg- 
ment the defendant, against whom it was rendered, filed 
his petition in error in this court, in which he of course ap- 
pears as plaintiff in error. 

The evidence was introduced by the contending parties 
upon the respective theories indicated by the pleadings, 
and thus by demurrer, the evidence, and the instructions 
given and refused there is presented unequivocally for de- 
termination the proposition whether or not the statute of 
this state authorizes the bringing of an action against a 
husband for any sums the county may have been required 
to pay out for the support of his wife in an insane hospital 
of the state. The defendant in error attempts to modify 
the sharp outlines of this proposition by calling attention 
to the fact that the information of insanity, as it is called, 
was signed and sworn to by plaintiff in error. This, how- 
ever, as its name imports, was simply a sworn statement 
that Mary M. Baldwin was a fit subject for custody and 
treatment in the hospital for the insane, as affiant verily 
believed, and that she had a legal settlement in said Doug- 
las county, and asking that the necessary steps should be 
taken to investigate her condition as the law in such cases 
required. This was only a request that the board investi- 
gate her condition and ascertain whether or not such de- 
rangement of the mind existed as that the patient should 
be sent to the insane hospital for care and treatment, her 
maintenance being simply incident thereto. Upon a like 
showing by another person the same steps would have fol- 
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lowed as did in this case, and it would then hardly have 
been contended that thereby the informant rendered him- 
self liable in the same measure as it is sought to hold the 
plaintiff in error for in this case, Not only so, but the 
petition failed to declare upon this information of insanity 
‘as a contract, and from all these reasons it follows that in 
the determination of this case we are confined solely to the 
question above stated. 

The statute under which the liability of the plaintiff in 
error is claimed to have arisen is chapter 40, Compiled 
Statutes of Nebraska; particularly section 48, which is in 
the language following : 

“Sec. 48. The provisions herein made for the support of 
the insane at public charge shal) not be construed to release 
the estates of such persons, nor their relatives, from liabil- 
ity for their support, except from the cost of board, care, 
and treatment while in the hospitals of the state, which 
cost of board, care, and treatment shall be borne by the 
state; and the commissioners of the several counties are 
authorized and empowered to collect from the property of 
such patients, or from any person or persons legally bound 
for their support, any sum paid by the county in their be- 
half, as herein provided; and the certificate from the su- 
perintendent, and the notice from the auditor of state, stat- 
ing the sums charged in such cases, shall be presumptive 
evidence of the correctness of the sum so stated. If the 
board of county commissioners, in the case of any insane 
person who has been supported at the expense of the 
county, shall deem it a hardship to compel the relatives of 
such patient to bear the burden of his or her support, they 
may relieve such relatives from any part or all of such 
burden, as may seem to them reasonable and just.” 

Under the provisions of the section just quoted, the cost 
of the board and treatment of the inmates of the insane hos- 
pital must be borne by the state. Let us now consider the 
manner and extent to which the state is entitled to reim- 
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bursement for these outlays. Section 19 of article 3 of the 
constitution of Nebraska requires the legislature to make 
needful appropriations for the expenses of the government 
of the state. Section 19, article 5, creates and gives to a 
board so created general supervision and control of the 
public lands and grounds of the state, the state prison, asy- 
lums, and all other institutions thereof, except those for ed- 
ucational purposes. These duties of this board are more 
fully defined by statute. (See art. 7, ch. 83, Comp. Stats.) 
The governor, auditor of public accounts, and treasurer 
are, by sections 74 et seq., chapter 77, Compiled Statutes, 
constituted the state board of equalization, which decides 
each year upon the rate of state tax, and equalizes and 
makes the levy thereof throughout the state. By these 
state authorities the levy of taxes for the support of the 
insane hospital is required in the same general modeas ob- 
tains in the levy of taxes for other state purposes. Section 
47, chapter 40, Compiled Statutes, however, requires the 
superintendent of the insane hospital to certify to the aud- 
itor of state, at fixed times, the amount due to said hospi- 
tal from the several counties having patients chargeable 
thereto, and upon notice given by the said auditor to the 
county clerks respectively of each of said counties, the 
county commissioners must add such amount to the next 
state tax to be levied on each county, and payment of the 
amount so levied must be made into the state treasury. To 
enforce the performance of this duty a mandamus proceed- 
ing was prosecuted in this court against the defendant in 
error herein, resulting in an order granting the writ as 
prayed. (State, ex rel. At?'y Gen’l, v. Douglas County, 18 
Neb., 601. There was filed in that case a dissenting opin- 
ion by Chief Justice MAXWELL, so that the propositions 
therein discussed cannot as yet be recognized as settled be- 
yond question; indeed, having regard simply to the weight 
of argument, we believe the views of the chief justice should 
have prevailed. 
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The defendant in error insists that the liability fixed upon 
it by section 47, chapter 40, Compiled Statutes, and en- 
forced in the above case, logically countenances the pro- 
visions of section 48 of the last mentioned chapter. As 
has already been suggested, the annual cost of maintaining 
the insane hospital is provided for by a general tax, levied 
with reference to the assessed valuations of the respective 
counties; again, by virtue of section 47, supra, the amount 
due the hospital for the care, board, and treatment of the 
insane must be paid by the several counties, reference being 
had to the amount expended in that behalf for the insane 
properly chargeable to each county. Thus it would seem that 
the taxpayer has twice paid taxes for this one purpose. The 
proposition involved in this proceeding is, whether or not 
a taxpayer of Douglas county, who has already, in common 
with other taxpayers, twice met the burden of taxation, for 
the support of the insane, shall again be required to con- 
tribute to the same end because of insanity within his fam- 
ily circle. 

In Richardson County v. Frederick, 24 Neb., 596, the 
relation of brother or sister to the afflicted was held not to 
~ justify this special exaction, and in Richardson County v. 
Smith, 25 Neb., 767, the same freedom from liability was 
adjudged as to the children of the insane. In the case at 
bar, the liability is charged by reason of the marital rela~ 
tion existing between the patient and the plaintiff in error. 
It is insisted that this liability exists because the husband 
is legally bound for the maintenance and care of his wife. 
The evidence in this case shows that the husband never 
failed to meet these requirements. It was upon an inqui- 
sition of insanity duly held by proper county authorities 
that Mrs. Baldwin was adjudged insane and a proper sub- 
ject for treatment in the insane hospital. In the language 
of Reesr, Ch. J., in Richardson County v. Frederick, 
supra, “The insane person is not consulted as to whether 
he shall be deprived of his liberty or not, nor indeed are 
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his friends or relatives. As is said in the County of Dela- 
ware v. McDonald, 46 Ia., 171, the state reaches out its 
strong arm and makes the insane its wards, regardless of 
the care which they may receive at home or the wishes 
of those upon whom they are dependent for their support. 
* * * The state asserts its rights for the reason an insane 
person may often need more than a mere maintenance, He 
often needs restraint, confinement, medical attendance, and 
peculiar care and treatment. Society is entitled to be pro- 
tected and relieved against him, and when this is so, the 
state very properly takes charge of him and makes him its 
ward.” 

We know of no principle of equity or justice that under 
these circumstances would imply a contract by the husband 
to answer for the treatment of his wife, furnished by the 
state in the interest of the general public. It would seem 
that the public thus benefited should defray all expenses 
incurred for its protection. Certainly, the husband is not 
liable therefor unless by virtue of the statute already quoted. 
As has already been intimated, perliaps, we more than 
doubt the existence of an enforcible statutory liability. 
The husband has already twice paid for the maintenance of 
the insane hospital. ‘This was upon his property. If he 
is required to pay for the treatment of his wife, this pay- 
ment is just as much a compulsory contribution to the main- 
tenance of the insane hospital as was either of the others, 
It is in fact another form of taxation for the same purpose, 
The right to levy taxes can only be justified as being neces- 
sary for the performance of its functions by the state. No 
tax can be legally levied for any purposes foreign to those 
functions, and, even that far, taxation is tolerated only 
from the necessities of the case. The collection of unnec- 
essary revenue by the state is not taxation. It is robbery. 
The plaintiff in error has already paid his full proportion 
toward the maintenance of the insane hospital. More than 
that the authorities cannot constitutionally exact. “Suppose 

22 
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the taxes under consideration had been levied for schoot 
purposes, could any principle be found that would justify 
a statutory requirement that a certain class of taxpayers 
should, in addition to the common burden, be required to 
pay a special tax per capita? Manifestly such a procedure 
would be wholly unjustifiable, even where the common 
tax is unequal to the requirement for school purposes ; how 
much more glaring the injustice where the taxpayer has 
already contributed his full, fair proportion of all that is 
necessary. Again, suppose the state constructs a work of 
internal improvement, which of necessity adds value to 
neighboring property, could the owner of such benefited 
property, with any justice, be required to pay a special tax 
on-account of this increment, in addition to his payment of 
assessments common to all property within the state? No 
one would justify such a system of assessments, and yet in 
principle it differs little from that under consideration. 
The statute which purports to authorize the recovery from 
the persons legally bound for the support of an insane per- 
son, of the sum paid by the county for the care and treat- 
ment of such insane person at the insane hospital of this 
state, when such care and treatment have been furnished 
upon the finding of the proper commissioners of the county, 
for the reasons stated, is in conflict with section 1, article 9, 
of the constitution, and is therefore inoperative in so far as 
it purports to confer ‘said right of action upon the county. 
The judgment of the district court is 


REVEBSED. 


TuE other commissioners concur, | 
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JONES NATIONAL BANK ET AL. V. ALLEN PRICE ET AL, 
Frizp JUNE 29, 1893, No. 4956. 


Statute of Frauds: Parot ConTRACT FoR PAYMENT oF MONEY 
oN RESALE oF LAND. A parol contract between a plaintiff and 
defendant provided: That the plaintiff should enter his volun- 
tary appearance to a suit then pending, to foreclose a mortgage 
on real estate owned by him and waive the nine months’ stay of 
sale of the premises allowed him by law; in consideration of 
which, defendant should bid in said premises at the sale under 
the foreclosnre proceedings at the amount of the decree, interest, 
and costs, resell the same at private sale, and pay to plaintiff the 
amount realized in excess of the bid. Held, A valid contract 
and not within the statute of frauds, sec. 3, ch. 32, Comp. Stats. 


Error from the district court of Seward county. Tried 
below before Bares, J. 


E. P. Smith, for plaintiffs in error. 


George H. Terwilliger and R. P. Anderson, contra. 


Ragan, C. 


Allen and Louisa Price sued the Jones National Bank, 
H. T. Jones, its cashier, and M. A. Butler in the district 
court of Seward county, and in their petition alleged: That 
on the 18th day of September, 1886, the plaintiffs were the 
owners of certaiu real estate in the city of Seward, Ne- 
braska, and occupied the premises as a residence; that they 
were at that time incumbered by a mortgage given by the 
plaintiffs to the defendant Butler to secure the payment of 
$2,000, with interest at the rate of ten per cent from Sep- 
tember 23, 1885, and due six months afterwards; that al- 
though the note and mortgage were made payable to But- 
ler, they were in fact given to secure the payment of money 
borrowed of or through the defendant, the Jones National 
Bank; that the plaintiffs had paid the defendants interest 
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on the loan at the rate of fifteen per cent; that the defend- 
ants had represented to plaintiffs that the money due on the 
note and mortgage was due to the Jones National Bank, 
and that plaintiffs should have additional time for the pay- 
ment of said note and mortgage, provided the interest 
thereon was promptly and fully paid; that on the 23d of 
September, 1886, Butler assigned the note and mortgage to 
ove Samuel Grey, and on the 18th day of September, 1886, 
a petition was filed in the name of said Grey in the United 
States circuit court in the city of Omaha, Nebraska, against 
the plaintiffs for the purpose of obtaining a judgment against 
plaintiffs on said note and mortgage and a decree of fore- 
closure and sale of said mortgaged premises; that at that 
time interest on said mortgage had been fully paid; that sub- 
sequent to the filing of the said petition in the United States 
‘court the defendant Jones made a verbal agreement with the 
plaintiffs that if they would acknowledge service of sum- 
mons and waive their right to a stay of order of sale in the 
proceedings in the federal court that the plaintiffs should be 
held exempt from the payment of any fees whatsoever for 
the service of said summons; that no attorney’s fees should 
be taxed against said plaintiffs or paid out of the proceeds 
of the sale of the aforesaid property under said foreclosure 
suit; aud that he, Jones, would buy in said premises at the 
sale thereof, for the actual amount necessary to satisfy the 
amounts due on said note and mortgage and necessary costs 
of suit in said court, and that he, the said defendant Jones, 
would then sell said premises at private sale and pay the 
plaintiffs the excess of the proceeds received at such private 
sale over and above the amount of decree, interest, and costs 
that might be rendered in said suit in said federal court; 
that in pursuance of this agreement, plaintiffs acknowledged 
service of summons and entered their voluntary appearance 
in said suit in the federal court and agreed with the de- 
fendaut Jones to waive their stay of the order of sale in 
said case; that on the 5th day of November, 1886, a de- 
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cree was rendered in the federal court in said case for the 
sum of $2,050 and costs of suit, with a decree of foreclos- 
ure and order of sale; that the plaintiffs, in pursuance of 
their agreement with Joncs, waived their stay of the order 
of sale, and on the 15th day of January, 1887, said prem- 
ises were duly sold under the decree of the said federal 
. court, and bid in by the said defendant Jones at the sum 
of $2,391.31, and by officers of said court said premises 
were duly conveyed to the said defendant Jones; that out 
of the purchase price of said real estate said Jones paid 
out an attorney’s fee of $205, taxed as part of the costs in 
said suit; that 6n the 4th day of May, 1887, Jones sold 
and conveyed the said premises to another: party and re- 
ceived for said premises the sum of $2,700 in cash; that 
the rental value of the premises at the time plaintiffs 
waived their stay of order of sale under said decree, was 
$20 per month, and that at the time of the bringing of 
the suit in the federal court, the said defendant, the Jones 
National Bank, and H. T. Jones were the true owners of 
the note and mortgage foreclosed in the name of said Grey, 
and that the assignment to said Grey was then intended to 
place the same under the jurisdiction of the federal court, 
and with intent to defraud the plaintiffs; and that the 
agreement made between the plaintiffs and the said Jones 
was not made in good faith on the part of defendants, but 
with intent to mislead and defraud the plaintiffs apt of 
their right to the possession and use of said premises pend- 
ing the stay of the order of sale; that there was due to 
the plaintiffs from the defendants the sum of $513.69 and 
interest thereon from the 4th day of May, 1887. This 
sum, the plaintiffs alleged, was composed of the $205 at- 
torney’s fees, paid by Jones out of the proceeds of the sale 
of said land, contrary to his agreement with plaintiffs, and 
the further sum of $308.69, the difference between the pro- 
ceeds of the sale received by Jones, and the amount of the 
decree, interest and costs, including the attorney’s fee in 
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the case in the federal court. The prayer was for judg- 
ment against the defendants for $513.69 and seven per cent 
interest from the 4th day of May, 1887, and costs of suit. 

- The verdict and judgment were for the plaintiffs, and the 
defendants bring the case here for review. 

The first error assigned is that the petition does not 
state a cause of action; and this error is predicated on the | 
theory that the contract alleged in the petition is void un- 
der the statute of frauds. 

Section 3, chapter 32, Compiled Statutes, provides: “No 
estate or interest in land, other than leases for a term not 
exceeding one year, nor apy trust or power over or con- 
cerning lands, or in any manner relating thereto, shall 
hercafter be created, granted, assigned, or surrendered or 
declared, unless by act or operation of law, or by a deed or 
conveyance in writing subscribed by the party creating, 
granting, assigning, surrendering or declaring the same.” 
The question. then is whether the contract set out in the 
petition is within this statute. 

. In Byers v. Locke, 93 Cal., 493, it is said, an agree- 
sient that the defendant should Pavovide the necessary money 
to redeem the property of the plaintiff which had been 
sold under a foreclosure, and that for the purpose of en- 
abling defendant to do so, plaintiff would convey the prem- 
ises. to the defendant, to be held by him until such time. as 
they guight be sold, is not an agreement for the sale of land 
or any interest therein. 

In Miller v. Kendig, 55 1a.,,174, it is ia “A parol 
agreement by the grantee of land that in case he sells the 
land for more than the price paid, one-half the excess shall 
be paid to the grantor, does not create an interest in real 
estate, and is not within the statute of frauds,” 

In Hess v. Fox, 10 Wend. [N. Y.], 437, it is said: “An. 
agreement by a mortgagee to sell mortgaged premises, the 
equity of redemption in which is released by the mort- 
gagor, and after deducting the amount due to himself to 
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pay the surplus of such sale to the mortgagor, is not 
void as within the statute of frauds, and after sale of the 
premises for more than enough to satisfy the debt due to 
the mortgagee, the ‘mortgagor may maintain assumpsit for 
the surplus.” . 

In Price v. Sturgis, 44 Cal., 591, it is said: “A verbal 
agreement made by grantee when he buys land and re- 
ceives a deed therefor, to pay the grantor a further sum of 
money as a part of the price, out of the proceeds of the 
sale of the land when he sells it; is valid, and the statute of 
frauds does not require it to be in writing. Such a con- 
tract is not for the conveyance of land, but for the pay- 
ment of a certain sum of money upon the happening of a 
certain event.” 

In MeOuat v. Cathcart, 84 Ind., 567, it is said: “A con- 
tract whereby a mortgagee agrees that in consideration 
that the mortgagor will permit a foreclosure and pay the 
costs and attorney’s fees, he will bid in the land for the full 
amount of the debt, is not within the statute of frauds and 
will be enforced.” 

The contract upon which this action is based is not one 
for the sale of land or for the creation of any interest 
therein. To enforce it would not be to create a trust or 
power over or concerning lands, or relating thereto. This 
action is merely for the payment of the money agreed upon 
as a consideration for which the plaintiffs entered their vol- 
untary appearance and waived their defense to the ‘fore- 
closure suit in the federal court, and surrendered their pos- 
session of the premises for nine months by not asking a 
stay of sale for the time allowed them to redeem from de- 
cree. It is not every agreement relating to the sale of 
lands that is within the statute of frauds; only sucli agree- 
ments are within the statute as are intended to create an 
interest in lands. In the case at bar the plaintiffs did not 
‘actually convey the: land to the defendants, but it is al- 
leged in the petition that the defendants were, in fact, the 
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owners of the mortgage being foreclosed ; that it was tainted 
with usury, and that in consideration of the promises of 
the defendants, plaintiffs entered their appearance to the 
foreclosure suit, and consented that decree might be taken 
as prayed for. We do not see that this case is different 
in principle from those cited above. The petition states a 
cause of action and the contract set out therein is not within 
the statute of frauds. 

The second error alleged is that the court erred in per- 
mitting the evidence to go to the jury that the mortgage 
foreclosed in the federal court was tainted with usury ; that 
neither Butler nor Grey was ever in fact the owner of the 
mortgage, but that the same was at all times owned by the 
Jones National Bank. The ground of the objection to this 
testimony is that it assailed the findings and decree of the 
federal court in the foreclosure suit. We donot so regard 
the effect of the testimony. No effort was made either in 
the pleadings or evidence by the plaintiffs below to contest 
the jurisdiction of the federal court or to in any manner, 
impeach the decree rendered by it. In fact, the bringing 
of this action by the plaintiffs is a ratification by them of 
everything done by that decree. It was competent for the 
parties to show that the original note and mortgage fore- 
closed in the federal court were tainted with usury; that 
they were in fact owned by the defendants and not by Grey, 
the man in whose name the foreclosure suit was brought. 
These facts tended to corroborate the claim of the plaintiffs 
that the contract was made with them by the defendants as. 
pleaded. This evidence tended to show a consideration and 
a reason for the making of the contract on the part of the 
defendants. 

The third error assigned is that the plaintiff Mrs. Price 
was permitted to testify that her husband had told her of 
the agreement he had made with the defendant Jones. If 
this evidence was hearsay it remains to be said that Mrs. - 
Price was examined in chief by her counsel and nothing 
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was asked her in that examination as to what, if anything, 
her husband had told her as to the contract he had made 
with Jones. On her cross-examination the couusel for 
plaintiffs in error asked her these questions: 

Q. Harry (Jones) told you, as I understand, that he 
wanted his money back, and that was all he wanted and 
you should have the balance ? 

. Yes, sir. 

. That is, the money he wanted back and the interest ? 
. I believe so. 

. You was to have the balance? 

. Yes, sir. 

Mr. Price told you that same thing? 

. It was talked over. 

. Did he tell you that same thing before that, that all 
Harry wanted was to get their money back? 

A. That was what I understood all the time, 

Q,. The overplus you were to have? 

A. Yes, sir. 

On redirect examination of this witness she was then 
asked: 

Q. Your husband had told you about this agreement? 

A. He had told me; yes, sir. 

Q. Mr. Price did and transacted all this business for 
you? 

A. Yes, sir, as my husband. 

Q. State to the jury what Mr. Price told you, if any- 
thing, as to the agreement between him and Harry Jones 
as to you receiving any balance that might be remaining 
out of the money received from the sale of the property 
after his debt was paid. 

A. He told me that the place should go to sale and sell 
it, and all over and above the mortgage that. the place 
brought would be ours. 

This is the substance of the testimony, to the introduc- 
tion of which objection was made by the plaintiffs in error; 


OPOPoPop 


298 NEBRASKA. REPORTS. [ VoL. 37 


Jones Natl, Bank v. Price. 


and inasmuch as they called out this matter themselves in 
their cross-examination of the witness, they are in no posi- 
tion to object to it now as incompetent. Furthermore, the 
evidence excepted to under the circumstances was not preju- 
dicial to the plaintiffs in error, if hearsay. 

The final contention of the plaintiffs in error is that the 
verdict is contrary to the evidence. The evidence satisfies 
us that the mortgage foreclosed in the federal court was at 
the time in fact owned by the defendants; that it was as- 
signed to Grey and foreclosed in his name without his 
knowledge and for the purpose of cutting off the defense 
of usury with which the mortgage was tainted, and which 
defense the plaintiffs in error feared would be introduced if 
suit were brought in the state court; that the money paid 
into the federal court for the purchase of the land, except 
the costs of the case, was returned to plaintiffs in error. As 
to whether the contract set out in the petition was actually 
entered into between plaintiffs in error and defendants in 
error the evidence is conflicting. It was a question fairly 
submitted to the jury. They have found in their verdict 
that such a contract was made and the evidence supports 
that finding, and we cannot disturb it. 

The verdict, however, is too large by $205 and interest, 
the amount of ‘the attorney’s fee taxed by the federal court 
as part of the costs in the foreclosure case. Defendants in 
error have permission to file in this court in twenty days a 
remittitur of $285.86, as of date of the judgment in the 
district court, and thereupon the judgment of the district 
court will be affirmed. Should such remittitur not be filed 
the judgment will be reversed and the case remanded. 


JUDGMENT ACCORDINGLY. 


THE other commissioners concur. 


d 
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FILED-JUNE 29, 1893. No. 5202. 


1. Constitutional Law: Inprans: NATURALIZATION. The act 
of congress approved February 8, 1887, entitled ‘‘An act to pro- 
vide for the allotment of lands in severalty to Indians on the 
various reservations and to extend the protection of the laws of 
the United States and the territories over the Indians, and for 

‘other purposes,” is not in conflict with article 1, section 8, of 
the constitution of the United States, which provides that con- 
gress shall have power “ to establish an uniform rule of natural- 
ization.’?- é : ; 


& Indians: ALLormeNTs or LAND UNDER FepeRraL Law: Crr- 
IZENSHIP. By the provisions of said act all Indians born within 
the territorial limits of the United States to whom allotments of 
land in severalty have been made under the provisions of said 
law, or other law or treaty, and all Indians, born as aforesaid, who 
have voluntarily taken up their residence in the United States 
separate and apart from any tribe of Indians therein, and adopted 
the habits of civilized life, are made citizens of the United States, 
and such Indians residiug in this state are citizens thereof. 


The actual issuance or receipt by an In- 
dian of a patent for lands allotted to him under the act is not 
necessary to coustitute him a citizen of the United States. When 
he has accepted the land allotted, taken possession thereof and 
otherwise complied with the law, he becomes entitled to his pat- 
ent and his citizenship attaches. 


4. Elections: AUSTRALIAN BALLor Law: NoMINATIONS: REGU- 

, LARITY OF CERTIFICATE. An objection that, the “convention,” 
“primary meeting,’”’ “ committee,’’ or ‘‘electors” nominating a 
candidate for a public office had not the legal authority to make 
such nomination, must be made before the election and in the 
manner provided by section 136, chapter 26, of the Compiled 
Statutes ; and if not so made, the legal authority of such “ con- 
vention,”’ etc., to make such nomination—the certificate thereof 
being in an apparent conformity with the provisions of the 
election law—will, in the absence of fraud, be conclusively pre- 
sumed. - 


5. 


: OBJECTIONS TO Form oF OFFI- 
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CIAL BALLoT. By the provisions of section 141, chapter 26, of 
the Compiled Statutes a candidate may make objections to the 

_ ballots as printed by the county clerk, and invoke the power of 
the courts to correct any error or omission in the name or descrip- 
tion of his competitor; but if such candidate neglects to make 
such objection until after the election, he cannot then object to 
the result because of any error in the political designation of his 
competitor on said ballots, without a showing of fraud and that 
the error by deceiving the electors prevented a full and fair ex- 
pression of the voters’ will. ee 


: Starurory ConsTRuction. Such a construction 
of an election law as would result in the disfranchisement of 
large bodies of voters because of an error of some public officer 
should not be adopted where the language of the statute is sus- 
ceptible of any other. 


7. : ; -~. Innocent irregularities of election offi- 
cers which are free of fraud and have not prevented a free and 
fair expression of the popular choice will not vitiate the result 
of an election unless the legislature has expressly so declared. 


ORIGINAL proceeding in nature of que warranto. 


George H. Hastings, Attorney General, M. McLaughlin, 
W. E. Gantt, Barnes & Eames, W. F. Bryant, and J. @ 
Crawford, for relator. 


Barnes & Tyler, Uriah Bruner, C. C. McNish, and Jay 
& Beck, contra, 


Raaay, C, 


This is an action of quo warranto brought by the relator 
J. C. Crawford against W. F. Norris, the present judge of 
the eighth judicial district. ‘The material allegations of 
the information are: That at the general election held on 
the 3d day of November, 1891, in the eighth judicial dis- 
trict of the state of Nebraska, the whole number of votes 
cast for judge of the district court, as canvassed and re- 
turned by the board of canvassers, was 7,468, of which 
the defendant is alleged to have received 3,775 and the 
relator 3,693, and that upon the canvass of said votes said 
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defendant had an apparent majority of 82 votes and was 
thereupon declared duly elected to said office and received 
a certificate of election tu the same; that the county clerks 
of the counties of Cuming, Cedar, and Stanton caused the 
name of the defendant to be printed on the sample and 
official ballots as follows: “W. F. Norris, independent and 
republican,” without authority and in direct violation of 
the law, as the said Norris had not been nominated by any 
convention or primary mecting representing a political 
party which at the last election before such convention cast 
one per centum of the vote polled in said judicial district ; 
that at the last election held prior to said nomination there 
was no candidate voted for for any office in said judicial 
district representing the political party and designated on 
the ballots as “independent;” that 500 ballots were cast 
in said counties at the November election, 1891, for the 
said defendant, on which ballots he was designated as can- 
didate for the “independent” party, which said 500 votes 
are part of the total of 3,775 votes cast and canvassed for 
the said defendant; that at the time of the holding of the 
convention aforesaid there was no party in said judicial 
district by the name of “independent,” and the printing 
of the defeudant’s name on the ticket representing him as 
“independent” was calenlated to and did deceive a large 
number of voters; that the county clerk of Thurston 
county caused the name of the defendant to be designated 
on the sample and official ballots as candidate for judge of 
said district as follows: “W. F. Norris, republican and 
independent,” without the said defendant having been 
nominated by any convention representing any political 
party known or designated as “republican-independent ;” 
that 293 of such ballots were cast in said Thurston county 
for the said defendant, and were canvassed and counted as 
a part of the said 3,775 votes alleged to have been received 
by said defendant; that the printing of the defendant’s 
name on the ballots as aforesaid was calculated to deceive 
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the voters by making it appear that the defendant was the. 
candidate and nominee of the “republican independent” 
party, when in fact he was not; that the county clerk of 
Dakota county caused the name of the defendant to be 
printed on the sample and official ballots as follows: “W. 
F. Norris, people’s independent and republican,” notwith- 
standing there was no certificate on file in the office of said 
clerk certifying that said Norris had been nominated by 
any convention representing a political party, by the name, 
of “people’s independent;”-that the printing of the de- 
fendant’s name on the ballots as aforesaid was calculated to, 
and did deceive the voters in said county by representing 
that he was the candidate of the “people’s independent” 
party, when in fact he was not, and that 200 such votes 
were cast, counted, and canvassed for said defendant in said 
county asa part of said 3,775 votes alleged to have been 
received by said defendant; that at said election there were 
cast in Omaha precinct and Blackbird precinct in Thurs- 
ton county 127 illegal votes, and that in Perry precinct 
and in Winnebago precinct, in said Thurston county, there 
were cast 206 illegal votes; that said illegal votes su cast 
in said four precincts were cast by persons members of the 
Omaha and Winnebago tribes of Indians, who were then 
under the charge of, and in the care, custody, and contro} 
of, an Indian agent, and that none of said Indians who 
voted at said election in said four precincts were citizens of 
the United States or this state, and were not qualified 
electors on the 3d day. of November, 1891; that said. 
Omaha and Blackbird precincts, in said Thurston county, 
are a partand parcel of the Omaha Indian reservation, and 
that the polling places where the said Omaha Indians 
voted were located on said reservation; that said Perry 
and Winnebago precincts are a part and parcel of the 
Winnebago reservation, and that the polling places where 
said Winnebago Indians voted were located on said Win- 
nebago Indian reservation. 
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The answer of the defendant, so far as we notice it, al- 
leges: The defendant denied that the persons named in the 
relator’s information ‘as Indians were, at the time of the 
election, members of the Omaha and Winnebago tribes of 
Indians and averred the fact to be that there were then no 
such tribes of Indians, and that their tribal relations had 
been dissolyed and that all of said persons so named in 
said information as Indians, and who voted in said Perry, 
Winnebago, Omaha, and Blackbird precincts in said Thurs- 
ton county, were, on the 3d day of November, 1891, citi+ 
zens of the United States and qualified voters of the state 
of Nebraska; that all of said Indians were born within 
the territorial limits of the United States, and on the 3d 
day of November, 1891, were male persons more than 
twenty-one years of age, ‘and before said election each and 
every of said persons had severed his tribal relations and 
had adopted the habits of civilized life and lived sep- 
arate and apart from any tribe of Indians, and each of said 
Indians before such election had applied for and had received 
his allotment of land in severalty, in accordance with an 
act of congress approved February 8, 1887, commonly 
known and called the “ Dawes Bill;”’ that said defendant 
was duly nominated for district judge of the eighth judi- 
cial district of the state of Nebraska by the republican ju- 
dicial convention of said district, as candidate for district 
judge at the election to be held November 3, 1891; that he 
was also nominated by the “independent judicial conven- 
tion” of said district held at Wakefield, Nebraska, as can- 
didate for judge of said district at said election; that certifi- 
cates of each of said nominations, in due form of law, were 
duly filed in the office of the clerks of the several. counties 
composing said judicial district, at the proper time before 
the election; that the clerks of the several counties em- 
braced in said judicial district caused the official and sam- 
ple ballots for said election to be printed and published in 
due form and at the proper time before the holding of said 
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election; that said clerks, without fraud, and to the best of 
their knowledge and information placed the name of this 
defendant on said official and sample ballots as a candidate 
for office of district judge for both of said parties by which 
he was nominated; that said “independent judicial conven- 
tion” and the persons who composed the same were the 
same persons and was the same party that, in the year 1890, 
under thename and style of ‘“ people’s independent party ” 
cast in said state of Nebraska some 68,000 votes, and in 
said eighth judicial district more than one per centum of 
the votes polled therein at the general election in said year; 
that all of these facts were well known to the said relator 
at the time and long before the said election held Novem- 
ber 3, 1891; yet the said relator made no objection to the 
said certificates of nomination, or said official or sample 
ballots, but acquiesced in all of said proceedings with full 
knowledge thereof, and is now estopped to question the 
regularity or good faith of said proceedings. Defendant 
further averred that he received a large majority of the le- 
gal votes cast in said district for the office of district judge 
at the November election, 1891; that said election was law- 
fully and fairly conducted; that no voter in said district 
was deceived by anything which occurred in relation 
thereto, either before or at the holding of said election; 
that he lawfully aud rightfully received the certificate of 
election and in <lue time entered upon his duties as judge. 

We then have the following issues: 

a. Whether the Indians of Omaha and Blackbird pre- 
cincts, in Thurston county, who voted were electors. 

6. Whether the Indians of Winnebago aud Perry pre- 
cinets, in said Thurston county, who voted were electors. 

c. If these Indians were voters, should the ballots cast 
by them be rejected because the polling places at which 
they were cast were on lands in said Thurston county 
known as the‘Omaha and Winnebago Indian reservations? 

d. Shall the ballots cast for the defendant on which he 
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was designated “W. IF. Norris, republican-independent,”. 
be counted ? ; 
- e. Shall the ballots cast for the defendant on which he. 
was designated “ W. F. Norris, republican, W. F. Norris, 
independent,” be counted ? 

f. Shall the ballots cast for the defendant on which he 
was designated “ W. F. Norris, republican, W. F. Norris, 
people’s independent,” be counted ? 

_ This cause was sent to a referee to take the ee and 

report his findings of fact. He has done so, faithfully 
and carefully, but as both parties to this proceeding have 
filed exceptions to the referee’s report, we have been com- 
pelled to read the entire testimony, and shall construe it 
without reference to the report of the referee, while cheer- 
fully acknowledging the assistance the report has afforded 
us. 

Were the Indians of Omaha and Blackbird precincts, in 
Thurston county, electors? 

The record shows that the Indians who voted at the - 
election in Omaha and Blackbird precincts in November, 
1891, were male persous over twenty-one years of age, all 
born within the territorial limits of the United States and 
territories, and were born members of the Omaha tribe or 
nation of Indians; that each of said persons so voting had, 
before said election, taken his land in severalty; had taken: 
possession thereof and received his patent therefor, in ac- 
cordance with the terms of the act of congress approved 
February 8, 1887. 

Article 7, section 1, of the constitution of this state 
provides that all male persons of the age of twenty-one 
years, or upwards, who have resided in the state six months, 
and who are citizens of the United States, shall be electors. 

" Section 6 of the act of congress approved February 8, 
1887, provides: ‘‘And every Indian born within the ter- 
ritorial limits of the United States, to whom allotments 
(of land) shall have been made under the provisions of this 
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act, or under any law or treaty, * * * is hereby de- 
clared to be a citizen of the United States, and entitled to 
all the rights, privileges and immunities of such citizen.” 

In State, ex rel. Fair, v. Frazier, 28 Neb., 438, it is said, 
in substance, that in order to establish an Indian’s right 
to citizenship, and hence to vote at an election in this state, 
it must be proved that such Indian was born within the 
territorial ‘limits of the United States, and that an allot- 
ment of land had in fact been made to such Indian by the 
government of the United States in pursuance of the act ot 
congress above mentioned, or some other law or treaty. 

The Indians, then, of Omaha and Blackbird precincts. 
who voted at the election of November 8, 1891, were elect- 
ors within the meaning of the constitution of the state, 
and the act of congress quoted above. 

Were the Indians of Winnebago and Perry precincts, in 
Thurston county, voters? 

The evidence in this record shows that the Indians who 
voted at the election held November 3, 1891, in Winnebago 
and Perry precincts were, at the time of said election, male: 
persons over twenty-one years of age; that they were born 
within the territorial limits of the United States, and were 
born members of the Winnebago tribe of Indians; that 
each and every one of said Indians who voted had, be- 
fore the election, selected and applied for his allotment: 
of land in severalty under the terms of said act of congress ; 
that each of the Indians so voting had taken possession ot 
his land; that the special agent, appointed by the government 
for the allotting of lands to Indians, had allotted to each or 
.said Indians, so voting, his land in severalty; had issued 
certificates to said Indians for such allotments and trans- 
mitted the schedules of said allotments to the secretary or 
the interior for his approval, but that at the date of the 
election the selection of land in severalty made by the In- 
dians, and the allotment thereof made by the government, 
had not been formally approved, nor the patent issued 
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therefor. The evidence further shows that these Indians 
had voluntarily taken up their residences separate and 
apart from their tribes; that they had adopted the habits 
of civilized life; that they had severed their tribal rela- 
tions. 

Now, it is contended by the relator that these Winnebago 
Indians, although born within the territorial limits of the 
United States, and although they had selected their lands 
in severalty in compliance with the provisions of said act 
of congress, taken possession of said lands, and such se- 
lections had been approved by the agent of the United 
States appointed to make the allotments, the certificates of 
allotments had been issued to the beneficiaries, and such 
allotments certified to the secretary of thie interior, yet be- 
cause at the date of the election that officer had not form- 
ally approved of the allotments made, and the allottees had 
not actually received their patents for the lands allotted, 
they were therefore not entitled to vote. We do not so 
construe the act. By section 6 thereof it is provided: 
“And every Indian born within the territorial limits of 
the United States to whom allotments shall have been 
made under the provisions of this act,” etc., and section 3 
of said act provides that the United States shall make the 
allotments through a special agent appointed by the presi- 
dent for the purpose, and when such allotments are made, 
certify the fact to the secretary of the interior, and upou 
his approval of the allotments made by the govenment, 
patents shall issue therefor. The part to be taken by 
the Indian in this proceeding is much like that taken by a 
man “taking up a homestead.” He selects the land he 
wishes, and the local authorities of the government confirm 
or reject his selection. Now, these Winnebago Indians se- 
lected each his allotment of land in severalty under the terms 
of the act of congress and took possession of said lands. 
The special agent of the government made the allotments, 
issued the certificates therefor, reported his actiou to the 
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secretary of the interior, and recommended that patents 
should issue for the lands so allotted. These Indians had 
done all required of them by law to entitle them to the 
lands and to the right of citizenship. It is undoubted 
that if they possessed the qualifications required by the act 
as to birth, etc., and complied on their part with the other 
requirements of Jaw, that the secretary of the interior has 
no discretion in the matter, but must approve the allot- 
ments made and the patents must issne therefor. The pre- 
sumption is that the special agent made no allotments to 
any one not entitled thereto, and we will presume that all 
Indians holding the certificates of allotment under the act 
are entitled to their patents and therefore citizens and en- 
titled to vote. An Indian to whom an allotment has been 
made under this act, and who possesses the other qualifiea- 
tions required by the constitution and laws of this state, 
is prima facie a voter. But the evidence in this record 
shows, as before stated, that at the election held November 
8, 1891, these Winnebago Indians who voted at such elec- 
tion had severed their tribal relations, voluntarily taken 
up their residences separate and apart from their tribes and 
had adopted the habits of civilized life, and this brought 
them within the last clause of section 6 of the aforesaid 
act of congress. 

The learned counsel for relator very truly say “that 
the government of the United States is one of eunmerated 
powers, the national constitution being the instrument 
which specifies them, and in which authority should be 
found for the exercise of any power which the national 
government assumes to possess,” and then proceed to argue 
that the act of congress known as the ‘“ Dawes bill” is 
unconstitutional, The claim is that it violates section 8, 
article 1, of the constitution of the United States, which 
provides that congress shall have power ‘to establish an 
uniform rule of naturalization ;” that the rule prescribed 
.by the law is not uniform, The argument is very able and 
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very interesting, but we do not think that the act in ques- 
tion isin conflict with the constitution of the United States. 
Section 19, article 6, of the constitution of this state pro- 
vides: “AJ laws relating to courts shall be general 
and have uniform operation.” In the examination of 
a law passed by the legislature which was alleged to be 
in conflict with the above clause the supreme court of 
this state in State, ex rel. Selden, v. Berka, 20 Neb., 375, 
said: The constitutional provision last above Hiloted “is 
not violated by an enactment of a law limiting the num- 
ber of justices of the peace in cities of the first-class to 
three, to be elected in districts to be created by the board of 
county commissioners of the counties in which such cities 
are situated, A law which is general and uniform through- 
out the state, operating alike upon all persons and localities 
of aclass, or who are brought within the relations and cir- 
cumstances provided for, is not objectionable as wanting 
uniformity of operation.” The rule as thus announced 
was adhered to by this court in the Cowuy of Lancaster v. 
Trimble, 33 Neb., 121. 

An aualysis of the “Dawes bill” discloses that it pre- 
scribes a rule of naturalizition only for Indians born 
within the territorial limits of the United States and for 
such of those, 1, to whom lands have been allotted in sev- 
eralty, and 2, such as have voluntarily taken up their res- 
idence in the United States separate and apart from any 
tribe of Indians therein and adopted the habits of civilized 
life. 

c. Are the votes cast by these Indians to be rejected be- 
cause the polling places at which they were cast were lo- 
cated on their reservations? 

Relator insists that neither the state of Nebraska nor 
the county of Thurston had any jurisdiction over these res- 
ervations; that the establishing of election precincts and 
holding elections thereon were illegal and the votes cast 
thereat should be thrown out. 
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In Painter v. Ives, 4 Neb., 128, it was said by Chief 
Justice LAKE: “It would seem clear that at the date of the 
state’s admission into the Union every portion of the ter- 
ritory within the prescribed boundaries thereof, the Indian 
reservations included, became subject to its laws.” We 
think this is correct. The county of Thurston, in which 
these reservations lie, is onc of the duly organized political 
' subdivisions of the state. The county authorities were in- 
vested by law with the duty of establishing voting places 
therein and of holding elections. The fact that one or more 
of the places of voting happened to be on an Indian reser- 
vation in the county, should not disfranchise the voters. 
That the title to these reservations is in the United States 
and the lands occupied by the Indians, sometimes denomi- 
nated “wards of the nation,” does not give the United 
States exclusive jurisdiction of the territory. The juris- 
diction of the nation over the Indian in his tribal relation 
is supreme and exclusive; but when an Indian becomes a 
citizen of the United States within the provisions of the 
acts of congress, he becomes subject to the laws of the 
state of which he is a resident and entitled to the benefits 
of the laws of such state. The state also has jurisdiction 
over all the territory within its boundaries for the govern- 
ment and protection of its citizens and their property, and 
the enfurcement of its laws. 

d. Shall the ballots cast for the defendant on which he 
was designated “ W. F. Norris, republican-independent,” 
be counted ? 

e. Shall the ballots cast for the defendant on which he 
was designated “ W. F. Norris, republican, W. F. Norris, 
independent,” be counted ? 

J. Shall the ballots cast for the defendant on which he 
was designated “W. F. Norris, republican, W. F. Norris, 
people’s independent,” be counted? 

. We answer that all of said ballots were rightfully 
counted for the defendant and for the follwing reasons: 
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The record shows that the defendant was duly nominated 
by the republican convention as its candidate for the office of 
judge for the eighth judicial district; that he was also nom- 
inated by the independent convention held at Wakefield; 
that certificates of these nominations, in due form, were 
filed in the office of the county clerk for each of the coun- 
ties composing said district for the length of time required 
by law before the election. 

It was the duty of the county clerks in preparing the 
official ballots to place the defendant’s name thereon as a 
’ candidate for each of the parties by which he was nomi- 
nated. Theclerks prepared the ballots without suggestions 
from either party to this proceeding and did so without 
fraud and with the most honest of intentions. The evi- 
‘dence also shows that there was no party by the name of 
“independent ” which polled in said district one per centum 
of the votes cast therein at the election of 1890, but the 
evidence does show, if that is material, that the “ people’s 
independent” party and the “independent” party were 
one and the same. This court will also take judicial notice 
of the fact that the republican party and the people’s in- 
dependent party at the general election of 1890 each cast 
more than one per centum of the votes polled. The de- 
fendant was entitled to have his name appear on the ballots 
as candidate of each party nominating him. (State, ex rel; 
Christy, v. Stein, 35 Neb., 848; Fisher v. Dudley, 22 Atl. 
Rep. [Md.], 2; Wigmore’s Australian Ballot Sys., 190; 
Behrensmeyer v. Kreitz, 26 N. E. Rep. [Ill.], 704; State, ex 
rel. Hawes, v. Pierce, 35 Wis., 93; State, ex rel. Palmer, 
v. Stein, 35 Neb., 866.) And all such ballots should be 
counted unless it appears the candidate was voted for more 
than once by the same elector. 

By section 136, chapter 26, Compiled Statutes, it is pro- 
vided that all certificates of nomination which are in ap- 
parent conformity with the provisions of the election law 
shall be deemed valid, unless objection is made thereto in 
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three days aftcr their being filed. And section 14! of the 
same act provides that whenever it shall be made to appear 
by affidavit that an error or omission has occurred in the 
name or description of a candidate nominated for office, 
or‘in the printing of the sample or official ballots, the 
county judge, or any judge of the district court at cham- 
bers, may, upon application of any voter, require the clerk 
to correct the error complained of, or show cause why’ it 
should not be corrected. Now, the certificates of the nom- 
ination of the defendant apparently conformed with the 
law, and the record before us does not disclose that the. re- | 
lator or any other elector, made any objection to such cer- 
tificates. When these certificates were filed it was the duty 
of the county clerks in preparing the sample and official 
‘ballots, to designate the candidate on the same according to 
the certificates of nomination. It is conceded the clerks 
prepared the ballots without suggestion from either party ; 
that there was no fraud practiced or intended. . This rec- 
ord does not show, nor is the attempt made, that any 
elector was deceived by anything on the ballots, and the 
ballots show plainly that there were but two candidates for 
judge, the relator and the defendant. And for aught that 
appears every man voted for the candidate of his choice. 
Neither does the record show that the relator or any one 
else made any objection to the party designation, that is 
the description of the defendant as printed on the ballots 
before the election, and yet he asks us to disfranchise a 
thousand voters of the state because of an error, if it was 
an error, in the political description of the defendant. 

The relator and defendant had a right to be voted for 
for.an office and have the votes counted, even if the clerk 
had left off the ballot entirely the names of the political 
parties of which they were members and by which they 
were nominated. The statute requiring that the ballot 
shall contain the name of the party or principle which the 
candidate represents is directory and is intended as.a.help 
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and a guide to the voter, and it should be complied with, 
and the law denounces severe penalties against an officer 
‘who should unlawfully or fraudulently violate it; yet, as 
the voter has. nothing to do with the prepanition of the 
ballot, he cannot be deprived of the right to have his vote 
counted for the candidate of his choice because the ballot 
omits the candidate’s correct political affiliation. (Smith v. 
‘Harris, 32 Pac. Rep. [Col.], 616; Montgomery v. O’ Dell, 
22. N. Y.S., 412; State v. Saxon, 12 So. Rep. [Fla.], 218 ; 
‘Miller v. Pennoyer, 31 Pac. Rep. [Ore.], 830; State v. Bar- 
‘ber, 32 Pac. Rep. [Wyo.], 14; State v. Van Camp, 36 
‘Neb, 91.) _ 

“Tanocent irregularities of election officers, which are 
‘free of fraud and have not prevented the free and fair ex- 
pression of the. popular choice, will not vitiate the result of 
‘an election unless the legislature has so expressly declared.” 
‘(Bowers v. Smith, 17 S. W. Rep. [Mo.], 761.) 

If the relator was dissatisfied with the political or diliaes 
description of the defendant on tlie ballots as printed, he 
‘should have proceeded under section 141 of the election 
‘law, to have had the ballots corrected. Not having done 
this, his objection to these ballots, at this time, comes too 
late. (Bowers v. Smith, 17 8. W. Rep. [Mo.], 761; Id., 20 
8S. W. Rep. [Mo.], 101; Allen v. Glynn, 29 Pac, Rep. 
[(Col.], 670.) 

In the last case the supreme court of Colorado, shisha 
Chief Justice Hayt, say: ‘“ By other sections (of the Aus- 
tralian ballot law) it is provided that the name of every 
‘candidate whose name has been properly certified shall be 
‘on one and the same ballot; that sample ballots shall 
‘be in the county clerk’s possession seven days before elec- 
‘tion, subject. to public inspection, and official ballots four 
‘days before election. It is also provided for ‘posting of 
‘sample ballots, etc. An examination of these sections will 
“show that the legislature has made ample provision for the 
‘correction of ballots prior to the election; and it would 
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seem to be the duty of the candidate to make such objec- 
tion in seasonable time. It is believed that it would not 
be in the interests of a fair expression of the will of the 
people to allow a candidate to lie by and not point out such 
objections as he may have to the form of the ballot until 
after the election has been held. If this be true, contestor 
should have spoken before the election. The fundamental 
object of all election Jaws is the freedom and purity of the 
ballot. It is to be observed that the voter has no control 
whatever over the publication of the names of candidates 
or the form of the ballots. If, for some defect in these 
particulars, the ballot must be rejected, the door would be 
open to fraud. To defeat the will of the people, it would 
only be necessary to have the county clerk furnish the elec- 
tors, or some of them, with tickets slightly variant from 
those prescribed by law. It would seem to be the purpose 
of this section to give the opposing candidate ample oppor- 
@ tunity to see that his opponent’s name was not upon an 
unauthorized ticket, or under a device to the use of which 
he was not entitled. We do not think that those decisions . 
which have been cited, holding that all provisions of the 
statutes are mandatory, and that ballots should be rejected 
that are not in all particulars in conformity to tle require- 
ments of the act, are entitled to much weight, in view of 
the provisions of this act. In order to make such decisions 
controlling, it should appear that the provision for objec- 
tion and amendment was equally as liberal in those states 
as under our statute. It may be said that all provisions of 
such laws are mandatory in the same sense that they place 
a duty upon those who come within their terms. But it does 
not follow that an election should be invalidated because of 
every departure on the part of public officers from the 
terms of the act. We do not feel at liberty to place a nar- 
row construction upon this act. To overthrow the ex- 
pressed will of a large number of voters for no fault of 
theirs, as we are asked to do, would be to defeat the purpose 
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of all election laws, which is to obtain a full and fair ex- 


pression of the wishes of the voters.” 

The application of the relator is denied and the suit dis- 
missed at his cost, including fees of the referee herein, taxed 
at $100. 

DIsMIssED. 


THE other commissioners concur. 


Paciric TELEGRAPH CoMPANY V. JOHN I, UNDERWOOD. 
FILED JUNE 29, 1893. No. 4682. 


1. Telegraph Companies: Common Carrrers: LimitInG LIA- 
BILITY. The legal status of a telegraph company is practically 
that of a common carrier of intelligence for hire, and such com- 
pany is bound to correctly and promptly transmit and deliver 
messages entrusted to it, aud cannot by contract relieve itself, 
either in whole or in part, from liability for injury or loss re- 
sulting from its own negligence. 


: PRINTED STIPULATIONS IN MESSAGE 
Buianks. A telegraph company had printed on its message 
blanks: ‘‘ The company will not be liable for damages in auy 
case where the claim is not presented in writing within sixty 
days after sending the message.’’ Held, An attempt on the part 
of the telegraph company to limit its liability; that this clause, 
if regarded as a contract, was without consideration, unjust, un- 
reasonable, and violative of section 12, chapter 89a, Compiled 
Statutes. 


Error from the district court of Lancaster county. 
Tried below before Frevp, J... 


Marquett, Deweese & Hall, for plaintiff in error. 


Charles E. Magoon, contra. 
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Raaan, C. 
John I. Underwood sued the Pacific Telegraph Company 
in the district court of Lancaster county. The facts in- 
volved in the case are substantially : Underwood lived in 
Lincoln, Nebraska. He had some household goods in 
Richmond, Indiana. He desired these shipped to Lincoln, 
and wrote to one Lawrence at Richmond, asking the rate 
on goods. Lawrence delivered to a telegraph company at 
Richmond the following dispatch : 
“ RicaMonp, Inprana, July 2, 1886. 
_ "To John I. Underwood, Lineoln, Nebraska: Rate 
seventy-six dollars per car; $1.09 per hundred, local. 
“L. L. LAwReEncE.” 
This telegram when delivered to Underwood read : 
_ ©Ricamonp, Iyprana, July 2, 1886. 
“To John I. Underwood, Lincoln, Nebraska: Rate 
twenty-six dollars per car; $1.09 per hundred, local. 
“L, L. LAWRENCE.” 
Underwood, relying upon the correctness of this tele- 
gram as delivered, ordered his goods shipped as a car lot, 
and on their arrival at Lincoln was obliged to pay seventy- 
six dollars freight. He brought this suit to recover the 
difference between the seventy-six dollars and twenty-six 
dollars. 
The telegraph company defended on three grounds: 
Ist. That the mistake in the telegram was made on an- 
other line. 
2d. That Underwood did not present his claim for dam- 
ages to the telegraph company within sixty days after the 
date of the telegram. 
3d. That Underwood was not damaged by the mistake. 
There was a verdict and judgment for Underwood and 
the telegraph company brings the case here for review. 
The Girst error assigned is that the court erred in admit- 
ting in evidence the telegram as it originally started from 
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Richmond, for the reason that it is a different one from 
that set out in the petition. On looking into the record. 
we find that Underwood claims that the telegraph company 
delivered to him a telegram which read “ twenty-six dollara 
per car,” but he avers that this telegram, as originally sent, 
read “seventy-six dollars per car,” and that through the 
negligence of the telegraph company it was altered. ' The 
principal objection, however, is that Underwood, on the 
trial to the jury, put in evidence. only the. written part, of 
the telegram without putting in the printed matter on the 
_blank. The printed matter alluded.to was that usually 
found on all telegraph blanks and contains, amongst other 
conditions and terms, this: “This company will not be lia- 
ble for damages in any case where the claim is not pre- 
sented in writing within sixty days after sending the mes- 
sage.” The telegraph company did not undertake that the 
printed conditions on the telegraph blank should be trans- 
mitted. These conditions were no part of the. message, 
sent. ‘The evidence corresponded with the pleadings, was 
competent, and there was no error in its admission. 
' The second error alleged is the refusal of the court to. 
give the jury this instruction: “If the jury find from the 
evidence that the telegraphic blank on which was written 
the message received by the plaintiff from the defendant, 
contained a clause or a provision to the effect that the com- 
pany will not hold itself liable for errors or delay in trans- 
mission or delivery of unrepeated messages in any case 
where the claim is not presented in writing within sixty 
days after the sending of the message, then, before the 
plaintiff can ‘recover, he must show that he presented his 
claim to the defendant in writing within sixty days after. 
receiving the message, and if the jury find from the evi- 
dence that the plaintiff did not so present his claim in writ- 
ing within sixty days after the sending of the telegram, 
then the defendant is not liable and the plaintiff cannot 
recover, and your verdict should be for the defendant.” 
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There are four reasons why the refusal of the court to 
give this instruction was correct : 

a. This suit is not based on a contract, but is grounded 
in tort. 

b. A telegraph company is a common carrier of intelli- 
gence for hire, bound to promptly and correctly transmit 
and deliver all messages entrusted to it, and cannot by con- 
tract exempt itself from liability for its own negligence. 

ce. The clause printed on the telegraph blank, to the ef- 
fect that the telegraph company would not be liable for 
damages in any case unless the claim was presented in writ- 
ing in sixty days, was and is unreasonable and wholly 
without consideration if viewed as a contract between the 
telegraph company and the sender of the message, and an 
attempt on the part of the telegraph. company to enact for 
itself a statute of limitations. If it can make its liability 
for negligence depend on notice of claim being given in 
sixty days, it may make it six days. If liability can be 
made to depend upon the notice being in writing it can 
limit it to pen and ink. The laws of this commonwealth 
are for the protection and government of corporations and 
individuals alike, and all citizens should transact their busi- 
ess with reference to these laws. The attempt so often 
indulged in by insurance and telegraph companies, to pre~ 
scribe for themselves a law, is not one that appeals to the 
judgment or commends itself to the conscience of this 
court. See on this subject: Tyler, Ullman & Co. v. West- 
ern Union Telegraph Co., 60 Til, 421; Western Union 
Telegraph Co. v. Crall,21 Am. & Eng. Corp. Cas. [Kan.], 
95; Gillis v. Western Union Telegraph Co., 25 Id. [Vt.], 
568, and cases there cited; Johnston v. Western Union 
Telegraph Co., 21 Id. [Ga.], 114; Western Union Tele- 
graph Co. v. Longwill, 25 Id. [N. M.], 559. 

d. The instruction asked was violative of the statute of 
thestate, section 12, chapter 89a, Compiled Statutes: “Any 
telegraph company engaged in the transmission of tele- 
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graphic dispatches is hereby declared to be liable for the 
non-delivery of dispatches entrusted to its care, and for all 
mistakes in transmitting messages made by any person in 
its employ, and for all damages resulting from a failure to 
perform any other duty required by law; and any such tele- 
graph company shall! not be exempted from any such lia- 
bility by reason of any clause, condition, or agreement con- 
tained in its printed blanks.” 

The third contention of the plaintiff in error is that the 
mistake in the telegram was made by the Pacific Mutual 
Telegraph Company, and the jury erred in not so finding. 
Whether this was so was entirely a question of fu-t for 
the jury and was properly submitted to them, and at the re- 
quest of the plaintiff in error they were instructed on the 
subject as follows: “The jury are instructed that the de- 
fendant in this case is not liable for any errors or mistakes 
made on their connecting telegraph lines, and if the jury 
find from the evidence that the-error or mistake complained 
of in the telegram was made on other lines before it came 
onto the line of the defendant, and you find that the mes- 
sage was transmitted by the defendant from the point where 
the message came to the defendant to its place of destina- 
tion in the same form that it was received, then the defend- 
ant has not been guilty of negligence, is not liable, and 
you should find for the defendant.” The jury said by their 
verdict that the defense was not made out. They were 
clothed by law with the duty of weighing the evidence and 
determining, and we cannot say they came to a wrong 
conclusion. 

Finally, it is insisted that Underwood suffered no dam- 
age by reason of the mistake made in the dispatch. On 
looking into the record we find that the evidence is that 
Underwood’s goods weighed about two thousand pounds ; 
at $1.09 per hundred, local, the freight would have been 
$21.80. The testimony further shows that he would not 
have shipped them as a car load had he known that the 
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rate was $76 instead of $26. It would thus appear that, 
in any event Underwood was damaged $54.20. There is’ 
no error in the judgment of the district court and the. 
same is 

AFFIRMED. 


THE other commissioners concur, 


Oscar F, JANES ET AL., APPELLEES, V. SAMUEL J. 
HowELL ET AL., APPELLANTS. 


FILED JUNE 29, 1893. No. 4868. 


Judgments: Acrion IN Equity To VACATE: PLEADING. A court. 
"of equity will not vacate a judgment at law merely on the 
ground that the officer’s return, that he had served the sum- 
mons on the defendant to the judgment by leaving a copy of the 
process at his usual place of residence, was false. It must also, 
be averred and proved that the defendant to the judgment has 


a8 meritorious defense to the same. 
e 


- APPEAL from the district court of Douglas county. 
Heard below before WAKELEY, J. 


Cornish & Robertson, for appellants. 
Brown & Talbott, contra, 


Raaay, C. 


On January 8, 1889, the appellants recovered judgment 
against the appellees in the county court of Douglas county. 
The return of the summons in the case is as follows: “On 
December 27, 1888, I received this writ, and on December 
27, 1888, I served it by leaving a certified copy of this 
writ and endorsements thereon at the usual place of resi~ 
dence of O. F. Janes and M. E. Janes, the defendants, in. 
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Douglas county, Nebraska. George Karll, constable.” 
The record of the judgment in the county court recites: 
“This cause came on for trial to the court; * * * de- 
fendants did not appear. It appearing to the court that 
said defendants had been duly served with summons and 
came not, default was made,” etc. On June 3, 1889, the 
appellees filed in the district court of Douglas county their 
petition in which they alleged the recovery against them 
in the county court of the aforesaid judgment; that during 
the month of January, 1889, and for some time previous 
thereto, they resided in said Douglas county, and that they 
had no knowledge of the commencement by the said How- 
ell of an action against them, nor of the rendition of a 
judgment therein, until after the same was rendered. They 
further aver that no summons issued in the case was served 
upon them in any way or form known to the law; nor was 
there any notice of any kind given them, or served on 
them, or either of them, of the commencement of Howell’s 
action ; that they had a good and valid defense thereto; 
that they had no adequate remedy at law, and prayed that 
said judgment in favor of said Howell might be set aside 
and held for naught, and that all the proceedings had 
thereunder might be set aside and annulled. The district 
court by its decree vacated the judgment and the appellants 
bring the case here. 

The decree will have to be reversed for the reason that 
there is neither pleading nor proof on the purt of the ap- 
pellees that they have any valid defense to the claim on 
which appellants’ judgment is based. The petition does 
state that they, the appellees, “ have a valid defense,” but 
this is a mere conclusion. The plea, to be good in this re- 
spect, must set out what the defense is, state the facts, so 
that the court can determine whether the facts constitute a 
defense. 

While there is some conflict the weight of authority 
undoubtedly is that a court of equity will not enjoin a 

24 
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judgment at law merely on the ground that the process in 
the suit in which the judgment was rendered was not served 
on the defendant, or, in other words, that the return of 
the officer as to service is, in fact, false. To justify the 
interposition of a court of equity in such a case it must be 
further shown that if the relief sought be granted, a dif- 
ferent result will be obtained from that already adjudged 
by the judgment alleged to be void. (Colson v. Leitch, 110 
Ill., 504, and cases there cited; 3 Pomeroy, Equity Juris- 
prudence, sec. 154, and cases there cited.) It is, however, 
the settled law of this state that a court of equity will not 
set aside a judgment at law regular on its face, when it is 
not shown that the judgment was rendered when no cause 
of action existed. (Osborn v. Gehr, 29 Neb., 661.) The 
decree of the district court is reversed and the cause re- 
manded for further proceedings in accordance with this 
opinion. 
REVERSED AND REMANDED. 


TuE other commissioners concur. 


Towa Savines Bank v. Dunnina & Hartson. 
FILED JUNE 29,1893. No. 4430. 


1. Chattel Mortgages: DescripTION or PROPERTY: BONA FIDE 
PURCHASERS: CONSTRUCTIVE NOTICE. A description of property 
covered by a chattel mortgage which will not enable third per- 
sons, aided by inquiries which the mortgage itself suggests, to 
identify the mortgaged property is not constructive notice to 
good faith purchasers thereof for a valuable consideration. 


: IDENTIFICATION: QUESTION FOR JURY. Whether 
the description of property in a chattel mortgage and the other 
inquiries which the mortgage itself suggests are sufficient to en- 
able third persons to identify the mortgaged property is a ques- 
tion of fact for the jury. ; 
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Error from the district court of Saunders county, 
Tried below before MARSHALL, J. 


Jay Bros. and Simpson & Sornborger, for plaintiff in 
error. 


George I. Wright, contra. 


Ragan, C. 


This is a suit brought by the Iowa Savings Bank against 
Dunning & Hartson in the district court of Saunders ° 
county for “possession of one hundred and seventy-eight 
two and three year old steers, marked with an inverted ‘V’ 
cut in the ear.” The bank claims these steers by virtue 
of two chattel mortgages made by one Jackson to one 
Wheeler, and by the latter assigned, together with the evi- 
dences of debt which they were given to secure, to the 
bank. There was a verdict and judgment for Dunning & 
Hartson, and the bank brings the case here and assigns for 
error that the verdict is not supported by the evidence, 
and that the court erred in certain instructions given to the 
jury. 

As to whether the verdict is supported by the evidence, 
it appears in September, 1889, Wheeler sold two lots of 
cattle to Jackson and to secure a part of the purchase 
money, took from him notes and the mortgages above men- 
tioned on the cattle sold. The cattle were described in the 
mortgages as follows: (a.) “ Ninety head two and three- 
year-old steers in spring of 1880, marked <> (diamond) 
hole in right ear; branded ‘C’ on right hip.” (b.) “ Ninety- 
eight head three-year-old steers, marked <> (diamond) hole 
in the left ear; also branded ‘CO’ on right hip.” The mort- . 
gages were duly recorded in Stanton county, one on the 
20th day of March and the other on the 30th day of April, 
1889. It is not pretended that any of the cattle replevied 
in this suit were branded with the letter “C.” The cattle 
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sold by Wheeler to Jackson were not thus branded, but the 
evidence shows that Jackson promised at the time of their 
purchase that he would so brand them. There was evi- 
dence on the part of the bank that the steers sold by 
Wheeler to Jackson were at the time marked with a 
diamond-shaped hole in the ear; and there was evidence at 
the trial to the effect that the ears of some of the cattle re- 
plevied still had this diamond-shaped mark, though partly 
obliterated by a cut made in the ear, and some of the wit- 
nesses for the bank identified some of the cattle replevied 
’ -as the same cattle covered by the mortgages. On the other 
hand, there was evidence for Dunning & Hartson that they 
bought the cattle in controversy out of a herd of some six 
hundred from a man named Abrams, in whose possession 
they were; that the purchase was in good faith for a valu- 
able consideration, without any knowledge, either actual or 
constructive, of the existence of the mortgages, and with- 
out knowledge or notice of any fact or circumstance to put 
them on inquiry as to the mortgages; that the cattle in suit 
were none of them marked with a diamond-shaped hole in 
the ear; none of them branded with the letter “C,’ and 
all distinctly marked by a “swallowfork” in the ear, and 
that they were not the cattle sold by Wheeler to Jack- 
son. Abrams, the vendor of the defendants, was a wit- 
ness and testified that all ofthe cattle replevied were cattle 
he sold to the defendants and that he purchased some of 
‘these cattle from the Sioux City stock yards, some from a 
cattle dealer named Hall in Minnesota, and some of them 
from Jackson, and that none of the cattle bought by him 
of Jackson, or of the other parties, or sold by him to Dun- 
ning & Hartson had any diamond or other mark in their 
‘ears, but that all his herd, some six hundred, except one 
hundred and seventy-five big cattle, were marked by a 
“swallowfork” in the ear. Dunning, who bought the cat- 
tle, swears all the cattle bought by him of Abrams were 
“swallowforked” and “nota critter in the bunch” that 
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had a diamond hole in its ear, or any indication of there. 
ever having been one. 

There were some sixteen witnesses in the case and all of 
equal credibility so far as we know. The important ques- 
tion in the case was whether the cattle replevied were the. 
ones covered by the mortgages, a question of identity. 
The bank claimed and madea vigorous effort to show they. 
were. The defendants as vigorously protested they were. 
not. There is sufficient evidence in the record to sustain a. 
finding either way. This is a case that demonstrates the. 
wisdom of our fathers in providing a jury for the deter-. 
mining of disputed questions of fact. The men of that 
tribunal heard all these witnesses ;~ had the opportunity to 
observe them and their conduct whilt on the stand, and af-. 
ter several and careful readings of all the evidence, we cer- 
tainly cannot say that the verdict was wrong. 

The instructions given by the trial court and excepted to 
by the bank are as follows: 

“1. If you find that the steers found in defendants’ dake 
ure are the steers mortgaged to Wheeler in Pender, as already 
explained, you will proceed to consider the other questions. 
submitted to you. If you do not so find, or if the pre-. 
ponderance is with the defendants, or if the testimony is 
evenly balanced upon that question, you will return a ver-, 
dict for the defendants, and need not, in that case, consider, 
the other questions submitted. 

“2. The mortgages introduced in evidence are both in: 
due form of law, and were filed in due form, and are suf-. 
ficient to entitle plaintiff to the possession of the steers in, 
controversy, as against said Jackson. It does not follow,. 
however, that plaintiff is entitled to the possession of said, 
steers, as against the defendants Dunning & Hartson, even. 
should you find that they are the identical steers sold by: 
Wheeler to said Jackson. : 

“3. If yon find that the description in themortgageis suf-. 
ficient to put the defendants on inquiry, and put them in. 
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the way of learning the truth about plaintiff’s mortgage, 
you will have to find for the plaintiff. If you do not so 
find, and if you further find that defendants are purchasers 
in good faith, as explained hereafter, you will find for the 
defendants. 

“4, If you find that the description of the steers in the 
mortgage is not sufficient to put a purchaser upon his guard, 
and to lead him to a knowledge of the rights of the plaint- 
iff, as already explained, and that the defendants bought 
and paid for the said steers in good faith, without any 
knowledge or information that they had been mortgaged to 
Wheeler, then you are charged that they would acquire a 
complete title to said steers and should recover in this ac- 
tion.” . 

These instructions were applicable to the evidence and 
stated the law correctly. 

The authorities cited by the learned counsel for plaintiff in 
error are not to the point. The cattle in question were not 
obtained from Wheeler by fraud. If the cattle replevied 
were the ones covered by the mortgages, the question still 
remained whether the defendants were innocent purchasers 
of them. 

The contention of the plaintiff in error is that, conced- 
ing the cattle replevied to be the same cattle covered by the 
mortgages, any further inquiry was immaterial. This is 
not the Jaw as applied to the facts of this case. The cat- 
tle were described in the mortgages “steers marked <> (dia- 
mond) hole in the left ear; also branded ‘C’ on the right 
hip.” It was conceded the cattle covered by the mort- 
gages were not branded at all. There were two defenses 
made on the trial, one that the cattle replevied were not 
the cattle mortgaged ; and the other that if they were, de- 
fendants were innocent purchasers for a valuable considera- 
tion without actual or constructive notice of the mortgage; 
that when they purchased they were in possession of no 
fact or circumstance which, aided by all the indices afforded 
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by the mortgages, were sufficient to put them on inquiry 
or enable them to identify the cattle as the ones covered by 
these mortgages. 

The defendants introduced much evidence, as above 
stated, in support of both their defenses. The charge of 
the trial judge, which included the instructions complained 
of, was not only correct, but a model statement of the law 
applicable to all the phases of the case. 

The logical result of counsel’s proposition is that no 
description of the subject-matter of a chattel mortgage is 
necessary; that is to say, no one can acquire title to a 
mortgaged chattel as against the mortgagee thereof, no 
matter under what circumstances he may purchase the 
chattel, or what its description may be in the mortgage. 
The description of the cattle in these mortgages was not 
only not constructive notice toa purchaser of the cattle that 
they were covered by these mortgages, but evidence that 
the cattle purchased were not the ones mortgaged. The 
description of the property covered by a chattel mortgage 
which will not enable third persons, aided by inquiries 
which the mortgage itself affords to identify the mortgaged 
property, is not constructive notice to a good faith pur- 
chaser thereof for a valuable consideration. (Smith v. Meo- 
Lean, 24 1a.,322; Rowley v. Bartholemew, 37 Id., 374.) . 

There is no error in the proceedings of the district court, 
- either in the instructions or in the admission of testimony, 
and the judgment is in all things 


AFFIRMED, 


Tue other commissioners concur. 
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Lancaster County v. Enear L. HoLyoKke. 
FILED JUNE 29, 1893. No. 5129. 


1. Coroner’s Inquest: DeErinirion oF VIEWING. The word 
“-viewing,’’ as found in section 7, chapter 28, Compiled Statutes, 
means something more thau looking, seeing, beholding; it means 
inspection and investigation, an inquiry by a coroner and a jury. 


2. : A CORONER can lawfully uold an inquest upon the dead 
bodies of only such persons as are supposed to have died by un- 
lawful means. 

3. : Fees: A Coroner, without the impaneling of a jury as 


provided by the statute, is not entitled to any fees for inspection 
aud examination of the body of a person found dead in his 
county. 


Error from the district court of Lancaster county. 
Tried below before Haut. J. 


N. Z. Snell, for plaintiff in error. 
Thomas C. Munger, contra. 


Rageay, C. 


This suit was brought in the district court of Lancaster 
county on a petition substantially -as follows: 

1. The plaintiff complains of the defendant and says 
that the plaintiff is the duly elected, qualified, and acting 
coroner of Lancaster county, Nebraska, and has been such 
officer since January, 1890. 

2. That on the 12th day of February, 1891, plaintiff, as 
such coroner of said county, was duly notified that the 
dead body of a man, one Harry Campbell, supposed to 
have died by unlawful means, was found, and then was in 
the city of Lincoln, Lancaster county, Nebraska. 

3. Immediately upon such notification, the plaintiff, as 
such coroner,ewent to the place where said body was lying, 
a distance of three miles, and then and there found the 
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dead body of the said Harry Campbell lying in the yards 
_ of the Chicago, Burlington & Quincy Railroad Company 
in said county; and the plaintiff, as such coroner, then and 
there took charge of said body and made a personal in- 
spection and examination of said body and of the sur- 
roundings, and found, upon examination thus made, that 
the said body was crushed and mangled, and from the — 
heat of the body and pools of blood and other evidences, 
that the death was recent and from violence. The plaint- 
iff also made an examination into the cause of said death 
without impaneling a jury and investigated the probable 
causes of said death, and as to what persons or machinery 
had contributed thereto, or caused the same. The plaintiff 
also, as such coroner, then and there took charge of said 
body and caused it to be removed to a place where it should 
be unexposed, and to be cared for. The plaintiff also took 
charge of the papers, valuables, and personal effects on and 
about the body, a watch, his money, some jewelry and 
private papers, and sent them to the parents of the de- 
ceased. The plaintiff had the body of the deceased re- 
moved from the ground where he was lying on a rail of 
the railroad track with his one leg crushed flat, and his ab- 
domen crushed also, and had the same removed to an un- 
dertaker’s and washed and dressed and cared for, and to be 
delivered to the parents of said Harry Campbell. 

On the 16th day of February, 1891, the plaintiff filed 
with the county clerk of Lancaster county a claim for 
viewing the body of said Campbell, $10; for mileage, 30 
cents; which claim was by the board of commissioners of 
said county disallowed, whereupon the plaintiff appealed 
“the case to the district court. 

To this petition the defendant Lancaster county filed a 
general demurrer, which the court overruled, and the 
county electing to stand on said demurrer, the court ren- 
dered judgment against the county for the claim sued for, 
and the county brings the case here on error. 
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It will be observed that the examination made by the 
plaintiff of the dead body was without a jury and for this 
he claims to be allowed a fee of $10, as provided by section 
7, chapter 28, Compiled Statutes. The language of this 
section applicable to this case is “for viewing the dead body, 
$10.” 

The office of a coroner is a very ancient one and came 
with the common law to this country from England. The 
powers and duties of a coroner here are what they were at 
common law, except in so far as they have been modified 
by our statutes or institutions. At common law the cor- 
oner was required to hold an inquest over the body of a 
person who had died from visitation of God; by chance 
or accident; by his own hand; by the hand of another. 
(2 Hale’s Criminal Law, 62.) But at common law suicide 
was a crime and the goods of the deceased were forfeited to 
the king, and if any animal killed a person, or if a cart 
ran over him, this animal or instrument was forfeited. It 
is perhaps for this reason that the coroner at common law 
was obliged to investigate a death, although known to 
have been a suicide, or known to have been caused by 
some casualty. Our statute, however, in section 97, chap- 
ter 18, Compiled Statutes, provides: “The coroner shall 
hold an inquest upon the dead bodies of such persons only 
as are supposed to have died by unlawful means.” Un- 
der this the coroner has nothing to do’ with investigating 
the death of any person unless such person is supposed to 
have come to his death by unlawful means. If a person 
was known to have committed suicide, or if he was known 
to have come to his death from a stroke of lightning, or, 
known to have received his death by a fall from a building, 
the coroner would have nothing to do with holding an in- 
quest over the body of such person. 

The statute last above quoted, when the coroner shall 
have been notified of the finding of the dead body of a 
person supposed to have died by unlawful means, requires 
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the coroner to summon, forthwith, six lawful men of the 
county to appear before him at a time and place named in 
the warrant. This statute is mandatory, and if the coro- 
ner has received notice of the finding in his county of some- 
one dead, and that person is supposed to have died by 
unlawful means, then it is the duty of the coroner to forth- 
with summon a jury and proceed to hold an inquest and 
ascertain the cause of the death of the person. Section 105 
of the same chapter provides that this jury, having in- 
spected the body, heard the testimony, and made all need-. 
ful inquiries, shall return to the coroner their inquisition 
in writing. It appears from this statute, then, that in 
order for a coroner to act at all—that is, in order for him to 
view the body of a person found dead in his county—he 
must have reached the conclusion that the person came to 
his death by unlawful means; otherwise, he has nothing to 
do with the dead body. The statute does not provide on 
what notice or information the coroner may act, or what 
notice or information is sufficient to authorize him to hold 
an inquest; but doubtless that is a matter to be exercised 
by him in an honest and faithful manner, and he is in- 
vested, by virtue of his office, with the discretion to deter- 
mine for himself whether he should or should not hold an 
inquest. Of course le must not act from mercenary mo- 
tives and unnecessarily hold an inquest for the purpose of 
obtaining fees. But when he does act he can only act in 
the manner provided by the law; that is to say, the coro- 
ner, by virtue of his office, has no right to hold an inquest 
alone. When a person has been found dead and is sup- 
posed to have died by unlawful means, the statute pro- 
vides that the facts as to the manner or means by which 
the deceased came to his death shall be ascertained by a jury, 

The contention of the plaintiff here is that the word 
“ viewing,” found in section 7 of said chapter 28, is used 
in its ordinary sense, and that when the coroner has 
been informed that some one has been found dead in his 
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county, and it is supposed the person came to his death by 
unlaw/ul means, then if the coroner goes and views this 
body, he has become entitled to the fee of $10 mentioned 
in said section. The word “viewing,” as here used, means 
something more than looking, seeing, beholding; it means 
inspection, investigation, and inquiry into the cause of the 
death of the person, and the coroner cannot alone make 
this inquiry, and he is not entitled to this fee unless he 
has, with a jury, held an inquest as provided by law. The 
judgment of the district court is therefore reversed and this 
cause is remanded with instructions to sustain the demur- 
rer to the plaintiff’s petition. 


REVERSED AND REMANDED. 


THE other commissioners concur. 


‘Lrycorn Rapip Transit Company v. JOANNA 
NICHOLS. 


FILED JUNE 29, 1893. No. 5073. 


1. Street Railways: FRANCHISE: EXEMPTION FROM LIABILITY. 
The granting of a franchise by the electors of a city to a éorpo- 
ration to build and operate a street railway in the streets of the 
city does not exempt the street railway company from liability 
for injuries caused by its negligence, whether such negligence 
consistsin the improper and careless management of its property 
or in the character of the motive power employed in propelling 
its cars. 


2° Personal Injuries: ConTrRiBUTORY NEGLIGENCE: ATTEMPT 
To EscAPE DANGER. ‘When one is placed by the negligence 
of another in a situation of peril, his attempt to escape danger, 
even by doing an act which is also dangerous and from which 
injury results, is not contributory negligence such as will pre- 
vent him from recovering for an injury, if the attempt was one 
such as @ person acting with ordinary prudence might, under the 
circumstances, make. 
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Error from the district court of Lancaster county. 
Tried below before T1sBeEts, J. 


Webster, Rose & Fisherdick, for plaintiff in error, 
Adams & Scott and I. W. Lansing, contra. 


RaGay, C. 


Mrs. Nichols sued the Lincoln Rapid Transit Company 
in the district court of Lancaster county, and in her peti- 
tion alleged: That the transit company was a corporation 
and owned and operated a street railway in the city of Lin- 
coln; that said street railway was operated by running a 
steam engine on and along its track with coaches attached ; 
that said engine is frightful to horses and teams coming in 
view of or passing near it, all of which was well known 
to the transit company ; that there was a large and almost 
constant travel in wagons, buggies, carriages, and other ve- 
hicles drawn by horses on the streets used by the transit 
company, which was well known to it; that on the 5th day 
of July, 1890, and prior thereto, the trausit company wrong- 
fully and without right, and negligently and carelessly ran 
said engine and cars along certain streets of said city of 
Lincoln, on which streets there was constant travel as above 
stated; that on said date, while she was driving along 
Twelfth street in said city, in a buggy drawn by a gentle 
and quiet horse, the transit company wrongfully, negli- 
gently, and carelessly, and without warning, ran said engine 
to and within the immediate vicinity of the place where 
she was driving said horse; that he became suddenly fright- 
ened and unmanageable, and in said fright upset said buggy 
and threw her upon the track and ground and greatly in- 
jured her. 

The transit company pleaded to this petition three de- 
fenses: 

1, A denial of negligence on its part. 
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2. A franchise from the electors of the city of Lincoln 
to operate its street railway. 

3. Contributory negligence on the part of Mrs. Nichols. 

There was a trial to a jury, with a verdict and judgment 
for Mrs. Nichols, and the transit company brings the case 
here, and assigns as errors the refusing of instructions re- 
quested by it; the giving of instructions objected to by it, 
and that the evidence does not sustain the verdict. 

The instructions requested by the transit company and 
refused are as follows: 

“4, If the jury find that the plaintiff had a fractious 
or skittish horse, or that the plaintiff was not a proper 
driver of the horse that was hitched to her vehicle, they 
will find for the defendant. 

“5. If the jury find that plaintiff, by her incompetence 
as a driver, or by carelessness in any way, contributed to 
the accident, the jury will find for the defendant. 

“6. If the jury find that horses generally are not 
frightened by the motor engine of the defendant, and that 
the machine was operated with ordinary and usual care at 
the time of the accident, they will find for defendant. 

“Tf the jury find that the plaintiff’s horse, while yet a 
considerable distance from the motor, evinced alarm and a 
tendency to be frightened, or become unmanageable, then 
it was the duty of the plaintiff to have turned about and 
to have done all she could to have avoided tlie accident; and 
if the jury find that the plaintiff did not do so, they will 
find for the defendant.” 

The fourth was correctly refused. Whether Mrs. Nich- 
ols’ horse was fractious or skittish, or whether she was a 
proper driver, were proper questions for the jury to con- 
sider in determining whether Mrs. Nichols was guilty of 
contributory negligence. This instruction leaves out en- 
tirely the element of negligence on the part of the transit 
company. If the negligence of the transit company was 
the proximate cause of Mrs. Nichols’ injury, the fact of her 
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horse being fractious or skittish, or she a poor driver, would 
‘not relieve the transit company from liability. 

Again, the trial judge in the tenth paragraph of his 
charge to the jury told them: “If youshould find from the 
evidence that the horse driven by plaintiff was a fractious or 
skittish horse, or that the plaintiff was not a proper driver 
of said horse, then plaintiff would be guilty of negligence in 
driving the horse in the vicinity of the motor and could 
not recover.” So it appears that the transit company has 
had the benefit of the instruction which it claims was er- 
roneously refused. Certainly the transit company was not 
entitled to an instruction so broad as the one that was given. 

As to instruction No. 5, asked by the transit company 
and refused, this was also substantially given in paragraph 
No. 10 of the court’s charge, and it was also covered by 
instruction No. 7, given to the jury at the request of the 
.transit company. That instruction reads as follows: “If 
the jury find that plaintiff, after she found that her horse 
was alarmed at the motor, used her whip or otherwise en- 
‘deavored to force her horse forward towards the motor and 
compelled him to approach the object that frightened him, 
such conduct is negligence on plaintiff’s part, and they will 
find for the defendant.” 

As to instruction No. 6, requested by the transit com- 
pany and refused, it was substantially given by the trial 
judge in the latter part of paragraph No. 10 of his charge 
to the jury, as follows: “And further, if you should find 
from the evidence that plaintiff’s horse, while yet a consid-” 
erable distance from the motor, evinced alarm and a tend- 
ency to be frightened and threatened accident, then it was 
the duty of the plaintiff to turn about, if she could have 
done so, and to have done all she could to avoid accident, 
or all that a reasonably prudent person would have dune 
under the circumstances; and if you should find from the 
evidence that the plaintiff did not do so, then she would 
be guilty of such contributory negligenceas would prevent 
her recovery.” 
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Complaint is also made because the court gave to the 
jury the following instruction: ‘‘ Whether or not horses are 
generally frightened by motor engine of the defendant is a 
matter that you may take into consideration in determining 
the negligence of the defendant in causing the accident 
complained of, or the contributory negligence of the plaint- 
iff as to her actions in the vicinity of the motor.” Suffice 
it to say, that there was no error in the giving of this in- 
struction, 

The transit company also claims that the court erred in 
giving to the jury the following instruction: “3. When 
a plaintiff through the negligence of defendant is placed in 
a situation where he must adopt a perilous alternative, or 
where in the terror of an emergency for which he is not re- 
sponsible he acts wildly or negligently and suffers in con- 
sequence, stich negligent conduct under the circumstances 
is not contributory negligence, for the reason that persons 
in great peril are not to be required to exercise all that 
presence of mind and carefulness that are justly required 
of a careful and prudent man under ordinary circumstances.” 
This instruction told the jury, in effect, that if they found 
that Mrs, Nichols, while placed in a dangerous situation 
through the transit company’s negligence, was frightened 
and in terror, and acted carelessly and was injured, her con- 
duct under such circumstances was not contributory negli- 
gence; as a person in great peril is not required to exercise 
, the care demanded of a careful person under ordinary cir- 
cumstances. 

“A choice of evils may often be all that is left to a man 
and he is not to blame if he chooses one, nor if he chooses 
the greater, if he is in circumstances of difficulty and dan- 
ger at the time and compelled to decide hurriedly.” (@umz 
v. Chicago, St. P. & Mf. R. Co., 52 Wis., 672; Siegrist v. 
Arnot, 10 Mo. App., 197; Wilson v. Northern P. R. Co., 

26 Minn., 278; Cuyler v. Decker, 20 Hun [N. Y.], 173.) 

“When one is placed by the negligence of another in a 
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situation of peril, his attempt to escape danger, even by 
doing an act which is also dangerous, and from which in- 
jury results, is not contributory negligence such as will 
prevent him from recovering for an injury, if the attempt 
was one such asa person acting with ordinary prudence 
might, under the circumstances, make.” (Cook v. Parham, 
24 Ala., 21; Karr v. Parks, 40 Cal., 188; Wesley City 
Coal Co. v. Healer, 84 Ill., 126; Chicago & A. R. Co. v. 
Becker, 76 Id., 25; Frink v. Potter, 17 Id., 406; Linne- 
han v. Sampson, 126 Mass., 506; Pennsylvania R. Co. v. 
Werner, 89 Pa. St., 59; Wilson v. Northern P. R. Co., 26 
Minn., 278; Stokes v. Saltonstall, 13 Pet. [U.8.],181; Stick- 
ney v. Maidstone, 30 Vt., 738; Page v. Bucksport, 64 Me., 
51.) And this is the rule, though a person would not have 
been injured had he not made an attempt to escape the 
threatened danger. (Iron R. Co. v. Mowery, 36 O. St., 
418; Wilson v. Northern P. R. Co., 26 Minn., 278; 
Schultz v. Chicago & N. W. R. Co., 44 Wis., 688 ; Gumz vo. 
Chicago, St. P. & M. R. Co., 52 Id., 672.) 

When the accident occurred Mrs. Nichols and the transit 
company’s engine were approaching one another, and the 
contention of the transit company is that Mrs. Nichols should 
have turned about and made an effort to escape, and in not 
doing so she was guilty of contributory negligence. The 
evidence is that on one side of the street stones were piled 
up for curbing purposes, and she could not turu on that 
side. To turn the other way she would have to cross the 
street railway track in front of the coming -locomotive; 
that she was frightened; her horse terrified and practically 
unmanageable; had she. attempted to cross the track and 
been struck when crossing, that would have been alleged 
here as contributory negligence. She may not have chosen 
the wiser or safer course. The trial judge told the jury, “if 
you should find that plaintiff’s horse, while yet a consider- 
able distance from the motor, evinced alarm and a tendency 
to be frightened and threatened accident, then it was the 

25 
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duty of the plaintiff to turn about, if she could have done 
so, and to have done all she could to avoid accident, or 
all that a reasonably prudent person would have done under 
the circumstances; and if you should find from the evi- 
dence that the plaintiff did not do so, then she would be 
guilty of such contributory negligente as would prevent 
her recovery.” The instruction complained of then, while 
not very happily expressed, stated the law correctly, and 
was properly given, in view of paragrapli No. 10 of the 
charge of the trial judge. 

The transit company insists that the verdict of the jury 
is not supported by the evidence, and this assumption is 
based on the contention that the evidence shows no neg- 
ligence on the part of the company. The grounds of neg- 
ligence charged to the transit company by Mrs. Nichols 
in her petition were that it operated its street railway by 
running a steam engine’on its tracks through a populous 
part of the city of Lincoln, aud on the streets in which 
there was constant travel of vehicles drawn by. horses, and 
that said steam engine was of itself frightful to horses, 
and that on the day of the accident the transit company 
negligently and carelessly, and without warning, ran the 
engine in the immediate vicinity of herself and horse, 
and so frightened the latter that he became unmanageable, 
upset her buggy, and injured her. The transit company in 
its answer said: “Denies that its character of machinery 
is frightful to horses; denies that on July 5, 1890, it 
negligently or carelessly ran its motor, and denies that it 
wrongfully, negligently, or carelessly, and without warning, 
ran its engine to the vicinity where plaintiff was driving, 
or that her horse became frightened, scared, or unmanage- 
able.” 

Here, then, we have made these issues: Whether the 
transit company’s steam engine was frightful to horses; 
whether it was negligent to use said steam engine on its 
tracks through a populous city, and on much traveled. 
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streets, and whether the transit company’s servants in charge 
of the engine and cars at the time of the accident, were 
guilty of negligence in their management of the locomo- 
tive. There is evidence in the record tending to support 
the allegations that the engine, with its smoke and steam 
and noise, was frightful to horses. There was evidence that 
at the time of the accident the engine was running fast and 
puffing smoke; that the persons on the engine saw Mrs. 
Nichols when some distance away; saw that her horse was 
friglitened; that the engine ran within ten feet of her horse 
before the buggy was upset; that the engine ran so close 
to her she could not turn and get away. Of course, the 
evidence on nearly all these points was conflicting. It was 
a question for the jury to determine. The law has not 
clothed this court with authority to find conclusions of fact 
in cases of this character. It is not necessary to the sup- 
port of the judgment in this case that we should decide 
that the using of steam engines by the transit company in 
the operation of its street railway was negligence of itself, 
but we have an abiding conviction that it was. Here was 
a large and populous commercial city whose streets were 
coustantly filled with persons on horseback, in buggies, 
wagons, and carriages; men, women, and even little chil- 
dren were using these streets for business, pleasure, or rec- 
reation. A corporation or individual who would put a 
steam engine on a street railway in such streets must have 
done so with a reckless disregard and an utter contempt 
for the lives and limbs of human beings. An examination 
of the charter of the transit company does not disclose any 
authority for propelling its street cars by steam, and it is 
doubtful if any such authority was conferred by that in- 
strument, and if it was, the company’s franchise would not 
excuse it from liability for injuries caused by its negligence, 
whether such negligence consisted in the mismanagement of 
its roads and cars, or in the character of the motive power 
employed. . 
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The judgment of the district court was right and the 


same is 
‘AFFIRMED, 


THE other commissioners concur. 


Henry TRUMBLE ET AL. VY. MartHa TRUMBLE FT AL. 


FILED JUNE 29, 1893. No. 6120. 


~ 


. Constitutional Law: Duscext: StaTuTes: Acts ConTAIN- 
ING More THan ONE SuBJECT. Chapter 57, Session Laws 
of 1889, providing for the descent of real property and the dis- 
tribution of personal property of intestates, the disposition of 
homesteads of intestates, the barring of an insane wife’s interest 
in the lands of her busband by deed of her guardian, and the 
abolition of the estates of dower and curtesy, is void, because it 
contains more than one subject. 


: STATUTES: TITLE. Itis also void becanse its object is not 
expressed in its title, and because it is in effect amendatory of 
other acts which it does not contain. 


: AMENDMENT. Under the title of an act toamend 
a certain other act no amendment can be enacted which is not 
germane to the subject of the original act. 


4 ; : WHEN PARTIAL INVALIDITY RENDERS WHOLE 
Acr Voip. When portions of an act are invalid because not 
within the title, the whole act must be declared void if it is 
apparent from an inspection of the act itself that the invalid 
portions formed an inducement to its passage. 


Error from the district court of Lancaster county. 
Tried below before Srrope, J. 


Reese & Gilkeson, for plaintiffs in error: 


When an act is valid in part and invalid in part, and it 
appears that the invalid part was the inducement for the 
enactment of the valid part, the whole enactment must be 
treated as void. (Cooley, Constitutional Limitations, 147 ; 


s 
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State v. Lancaster County, 6 Neb., 485; Ex parte Thoma- 
son, 16 Id., 238; State v. Lancaster County, 17 Id., 85.) 
The act contains more than one subject, and is invalid 
under the constitutional provision that no bill shall con- 
tain more than one subject. (Constitution Nebraska, art. 3, 
sec. 11; White v. City of Lincoln, 5 Neb., 505; People v. 
Mahaney, 13 Mich., 494.) Dower and estates derived by 
inheritance are each distinct subjects. (Sutherland v. Suth- 
erland, 69 Ill., 481; Rawson v. Rawson, 52 Id., 69.) The 
act is broader than its title, and is therefore invalid under 
the constitutional provision that the subject of every bill 
shall be clearly expressed in its title. (Constitution Ne- 
braska, art. 3, sec. 11; State v. Lancaster County, 6 Neb., 
485; Burlington & M. R. R. Co. v. Saunders County, 9 Id., 
d11; City of Tecumseh v. Phillips, 5 Id., 305; Miller ». 
Hurford, 11 Id., 381; State v. Pierce County, 10 Id., 477; 
State v. Lancaster County, 17 Id., 87; Touzalin v. Omaha, 
25 Id., 817; Messenger v. State, 25 Id., 676; Cooley, 
Constitutional Limitations, 147.) The act, both directly 
and by implication, amends several sections of the acts re- 
lating to wills, dower, curtesy, and married women, with- 
out repealing said sections and re-enacting them eutire, and 
is therefore invalid under the constitutional provision 
“‘ that no law shall be amended unless the new act contains 
the section or sections so amended, and the section or 
sections so amended shall be repealed.” (Constitution 
Nebraska, art. 3, sec. 11; People v. McCallum, 1 Neb., 182; 
Smails v. White, 4 Id., 353; Hale v. Christy, 8 Id., 264; 
Sovercign v. State, 7 Id., 412; State v. Corner, 22 Id., 266 ; 
Stricklett v. State, 31 Id., 674). 


J. E. Philpott, contra, 


Irvine, C. 


Martha Trumble filed her petition in the county court of 
Lancaster county setting forth that she was the widow of 
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William Trumble, deceased, and that the other parties to 
this action were his children and grandchildren; that he 
died seized of certain real estate, one tract whereof was a 
homestead; that he left a will to the terms of which she 
never at any time consented, and praying that there might 
be set off to her one-third of all said real estate, and her 
homestead interest in the particular tract referred to. Upon 
the hearing of the case a decree was rendered in accordance 
with the prayer of the petition. An appeal was taken to 
the district court where a similar decree was rendered. To 
reverse this decree certain of the children bring these pro- 
ceedings in error. 

Under the pleadings and proof the decrees of the county 
and district courts were right if the act of the legislature 
approved March 29, 1889, Session Laws of 1889, chapter 
57, isa valid legislative enactment. The plaintiffs in error 
urge that the act in question violates article 3, section 11, of 
the constitution, which provides that “ No bill shall contain 
more than one subject and the same shall! be clearly expressed 
in its title, and no law shall be amended unless the new 
act contains the section or sections so amended, and the sec- 
tion or sections so amended shall be repealed.” They further 
contend that the act violates section 3 of the bill of rights, 
providing that “ No person shall be deprived of life, liberty, 
or property without due process of law.” The title of the 
act is as follows: “An act to amend section thirty (30) and 
one hundred and seventy-six (176) of chapter twenty-three 
(23) of the Compiled Statutes of the state of Nebraska of 
1887, entitled ‘Decedents,’ and to repeal said original sec- 
tions, and to repeal sections one (1), two (2), three (3), four 
(4), five (5), six (6), seven (7), eight (8), nine (9), ten (10); 
eleven (11), twelve (12), thirteen (13), fourteen (14), fifteen 
(15), sixteen (16), seventeen (17), eighteen (18), nineteen 
(19), twenty (20), twenty-one (21), twenty-two (22), twenty- 
three (23), twenty-four (24), twenty-five (25), twenty-six 
(26), twenty-seven (27), twenty-eight (28), twenty-nine (29) 
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of chapter twenty-three (23) of the Compiled Statutes of 
Nebraska of 1887, and section seventeen (17) of chapter 
thirty-six (36) of the Compiled Statutes of Nebraska of 
1887, entitled ‘Homesteads,’ and all acts and parts of acts 
in conflict herewith.” The third section of the act repeals 
the sections named in the title. Of these, sections 1 to 28 
inclusive of chapter 23 provided for dower, the barring and 
assignment thereof, and various details connected therewith ; 
section 29 provided for estates by curtesy ; section 30 pro- 
vided for the descent of real estate of intestates; section 176 
provided for the distribution of personal property; while 
section 17 of chapter 36 related to the succession of home- 
steads, providing that on the death of the person from whose 
property it was selected it should vest in the survivor for 
life with remainder to the heirs of the decedent, subject to 
his power of disposing of such remainder by will, and fur- 
ther exempted such homestead from the payment of debts 
contracted by the decedent. The first section of the act of 
1889 provides that section 30 shall be “Amended to read as 
follows.” Then follows section 30, as amended, which in its 
first portion enacts a new order of descent of real estate of 
intestates, It then proceeds to provide an entirely new law 
for the disposition of homesteads, containing among other 
things provisions whereby the homestead shall be appraised 
upon proceedings instituted by the county judge, and that 
after deducting incumbrances, if the residue do not exceed 
one thousand dollars, the homestead shall descend to the 
widow subject to the incumbrances. If there be a residue 
after deducting incumbrances and the one thousand dollars 
it shall descend as provided in the act. The widow 
may elect to retain the homestead by paying the shares de- 
scending to other heirs, and if she do not so elect, the 
property shall be sold in a peculiar manner provided by 
the act, and the proceeds of the sale distributed. The sec- 
tion then proceeds to declare that the widow’s share cannot 
be affected by any will of her husband unless she consent 
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thereto in writing within thirty days after his will has 
been left with the county judge for probate, and she ad- 
vised of its contents by a certified copy served on her by 
personal service and her consent filed with the county 
judge. The section next provides that all provisions made 
in the act in regard to a widow of a deceased husband 
shal] be applicable to the surviving husband of a deceased 
wife; then that the widow shall be entitled to her “dis- 
tributive shares” of all lands whereof the husband was 
seized of an estate of inheritance at any time during the 
marriage, unless she join in a deed of conveyance or is 
otherwise lawfully barred. Next follows a provision that 
if the wife be insane she may be barred of her interest in 
her husband’s real estate at any time during the life of the 
husband by deed of her guardian. The section concludes 
with a sentence abolishing the estates of dower and curtesy. 

Section 2 of the act amends section 176 of chapter 23, 
Compiled Statutes, by providing a new order of distribu- 
tion of personal property. 

Is this act within the inhibition of that clause of the 
constitution providing that no bill shal] contain more than 
one subject? This question is in most eases surrounded 
with difficulty. As was said in Ivansas City & O. R. Co. 
v. Frey, 30 Neb., 790, this clause of the constitution “was 
never designed to place the legislature in a straight jacket 
and prevent it from passing laws having but one object 
under an appropriate title.” Provided the object of the 
law be single the whole law may be embraced in a single 
enactment, although it may require any number of details 
to accomplish the object. The purpose of the constitu- 
tional inhibition upon the other hand was to require each 
proposed measure to stand upon its own merits, and to 
apprise the members of the legislature of the purpose of 
the act when called upon to support or oppose it, and per- 
haps a still stronger purpose was to prohibit the joining of 
several measures in one act in order to combine the friends 


Vou. 37] JANUARY TERM, 1893. 345 


Trumble v, Trumble. 


of each measure and pass the bill as a whole, where probably 
a majority could not be procured in favor of any one of 
its different objects, (Kansas City & O. R. Co. v. Frey, 
supra.) ‘Examining the act in the light of this purpose 
we think that it is within the constitutional inhibition. 
While all of its provisions are connected in some sense 
with one another, the connection is in some cases very re- 
mote. The descent of real property and the distribution 
of personalty of an intestate might perhaps well be pro- 
vided for by a single statute under an appropriate title. 
The disposition of an intestate’s homestead might, in the 
same way, be connected with the descent of his other realty. 
Perhaps even the subjects of dower and curtesy might fall 
within the same legislative object as the descent of lands. 
By a somewhat chain-like process it might be argued that 
provisions for barring: dower during the lifetime of the 
husband might be embraced in any act relating to dower, 
and that in an act relating to barring dower the guardian 
of an insane wife might be authorized to convey such 
wife’s inchoate estate of dower. But the affairs of man- 
kind are so interwoven that by similar reasoning a single - 
statute proceeding step by step might be made to embrace 
the whole body of the law. We cannot coneeive how the 
descent of an intestate’s land can, under the constitution, be 
properly coupled with provisions granting to the guardian 
of an insane wife the power to convey her prospective in- 
terest during her husband’s lifetime, nor can we see how 
sucli a statute of descents and a law attaching new reqni- 
sites to the validity of a will can be said to embrace a 
single legislative object. These subjects, while remotely 
related, are not necessarily interdependent, and cannot be 
said to combine into a single subject of legislation. 

‘In Smails v. White, 4 Neb., 353, it is plainly intimated 
that the court considered a law fixing the time of taking ap- 
peals and also providing for the filing of pleadings in the ap- 
pellate court as embracing two subjects. So in State, er 
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vel. Jones, v. Lancaster County, 6 Neb., 474, an act provid- 
ing for township organization was held void in toto because 
embracing in addition to that subject provisions for county 
‘ government. In State v. Lancaster County, 17 Neb., 85, 
4 provision in an amendatory act repealing an act not con- 
nected with the subject of the amendment was declared 
void. The whole matter was as closely connected as in the 
case at bar. 

We are even more clearly convinced that the subject, or 
rather subjects, of the act are not clearly expressed in its 
title as the constitution requires. So far as that portion of 
the title which designates the sections repealed is concerned 
it simply indicates the intention of the legislature to repeal 
the existing laws upon the subjects treated in those sections 
and not to enact new laws in their stead. So far as the 
title designates sections amended it indicates merely an in- 
tention to amend the law relating to the descent of real 
estate, and the distribution of personal estate of intestates, 
those being the only subjects treated in the amended sections. 

In City of Tecumseh v. Phillips, 5 Neb., 305, and in 
White v. Lincoln, 5 Neb., 505, an act was declared uncon- 
stitutional which by its title purported to amend the law 
incorporating cities of the second class and also to legalize 
certain taxes. The offensive provision purported to legal- 
ize and confirm the expenditure of certain license moneys 
already collected. This was held not to be within the title. 

In Burlington & M. R. R. Co. v. Saunders County, 9 
Neb., 507, this court held unconstitutional a provision in 
an act making it the duty of commissioners to levy taxes 
to pay certain bonds because the title to the act was “An 
act to amend an act to provide for the registration of pre- 
cinct or township, and school district bonds.” The act 
amended contained nothing in regard to the payment of 
the bonds, and the provision on that subject in the amend- 
ing act was declared void because not germane to the act 
amended, and so not within the title. 
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The following cases also estabJish the rule that under the 
title of “acts to amend” other acts no matter can be in- 
troduced by the amendment which is not germane to the 
original act: Miller v. Hurford, 11 Neb., 377; State v. 
Pierce County, 10 Id., 476. The act in question violates 
this rule by introducing provisions in the nature of substi- 
tutes for nearly every one of the repealed sections, under 
color of an amendment of section 30, which before the 
amendment related to but one of those subjects, Nor can 
the legislature in an act purporting to merely amend one 
law enact measures which in effect amend or repeal other 
laws not referred to in the title or in the act itself. Todo 
so violates the constitutional provision that the amending 
act shall “contain ” the section or sections amended. (Smaila 
v. White, 4 Neb., 353; Sovereign v. State, 7 Id., 409; 
State v, Lancaster County, 17 1d.,85; Touzalin v. Omaha, 
25 Id., 817; Holmberg v. Hauck, 16 Id., 337; Foxworthy 
v. City of Hastings, 23 Id., 772; Stricklett v. State, 31 Id., 
674.) This act violates this rule by affecting the law in 
regard to wills, that regulating the powers and duties of 
guardians, and probably also the married woman’s act. 

The law being unconstitutional for the reasons above 
stated, the next question presented is whether it must be 
declared void altogether, or whether, by eliminating the ob- 
jectionable provisions, it may be allowed to stand, in so far 
as it is single in its purpose and germane to its title. The 
rule upon this subject is stated in State v, Lancaster County, 
6 Neb., 474, and in a case of the same title, 17 Neb., 85. 
In the latter case the court says, in an opinion by the pres- 
ent chief justice, that where the act itself includes two dis- 
tinct subjects the whole act must be treated as void, from 
the manifest impossibility of choosing between the two; 
but that this rule applies only in those cases whiere it is im- 
possible from an inspection of the act itself to determine 
which part is void and which valid. When this can be’ 
done the rule does not apply, unless it shall appear that the 
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invalid portion was designed as an inducement to pass the 
valid, so that the whole, taken together, will warrant the 
belief that the legislature would not have passed the valid 
part alone. Applying this rule to the case at bar we can- 
not see how it is possible to sustain any portion of the act. 
Some of the subjects treated are so different in their na- 
ture that we cannot say which operated upon the minds of 
the legislators to induce the passage of theact. The nature 
of the provisions in regard to the descent of real property 
is such that the legislature would certainly not have ap- 
proved them in the absence of an amendment of the laws 
relating to dower and curtesy. That portion of the act 
which provides for the distribution of personal property is 
manifestly framed with the view of supplementing the pro- 
visions in regard to descent and the disposition of home- 
steads, 

We are fully conscious of the importance of the princi-~ 
ple which forbids the courts to declare a statute unconsti- 
tutional where any substantial doubt exists; but we have 
no doubts in this case. The act is upon its face clearly vi- 
olative of several constitutional provisions. To sustain it 
would be to invite their disregard in the future, if not to 
countenance the practice suggestively designated as “log- 
rolling.” In such a case the duty of the court to set aside 
an act is as clear as its duty generally to presume the valid~ 
ity of statutes, and no considerations based upon the im- 
portance of interests affected can discharge the courts from 
performing such duty, In this connection, however, it 
may be well to call attention to the fact that this is a direct 
proceeding to administer an open estate, and that we are 
not deciding that titles heretofore derived under decrees 
made in pursuance of the act in question can be disturbed 
by any collateral proceedings. 

A learned and able argument was made upon the propo- 
sition that the act provided for a taking of property with- 
out due process of law, first, because of its provisions au- 
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thorizing the sale of homesteads without providing for 
motice to or a hearing of parties interested, and, secondly, 
because it undertook to abolish existing inchoate estates of 
_ dower and curtesy. The conclusions reached upon other 
aspects of the case render a decision of this question un- 
necessary. 

The judgment of the district court is reversed and the 
ease remanded with directions to proceed in accordance with 
the law as it existed prior to the passage of the act of 1889. 


REVERSED AND REMANDED, 


THE other commissioners concur. 


Burton Barnett v. THomas H. Pratt. 
FILED JUNE 29,1893. No. 5128, 


1, Action by Third Person on Promise to Another for His 
Benefit: PLeapinG. A brought suit against B, alleging that C 
was indebted to A for wages; that B purchased C’s business, out 
of which the debt arose, and in part consideration agreed to pay 
C’s debt to A; that this agreement was omitted from an instru- 
ment in the form of a receipt set out in the petition, and con- 
taining other terms of the transfer, and that the omission was 
to prevent a third person from learning of the promise. Held, 
That the petition stated a cause of action. 


: PAROL EVIDENCE: STIPULATION OMITTED FROM WRIT 


2 
ING BY AGREEMENT. Such a promise, omitted from a written 
agreement, may be proved by parol where the promisee was in- 
duced to execute the writing on the faith of the oral promise. 
2——;: : : STATUTE OF FRavupDs. Such a promise 


is not within the statute of frauds. 


Error from the district court of Lancaster county, 
Tried below before TrBBets, J. , 
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Thomas C. Munger, for plaintiff in error. 
J. A. Marshall and J. L. Caldwell, contra. 


Irviye, C. 

This action was begun by the plaintiff in error against the 
defendant in error in the district court of Lancaster county. 
The petition alleges, in substance, that the plaintiff had 
been in the employ of one William J. Pratt, as a laborer 
in his livery stable, and that about September 26, 1890, 
William J. Pratt was indebted to plaintiff for wages in the 
sum of $125.93; that about that date William J. Pratt 
sold said livery stable to the defendant, who, in part con- 
sideration of said purchase, agreed with William J. Pratt 
that he would pay to the plaintiff said debt; that at the 
time of the sale there was executed by William J. Pratt an 
instrument in writing as follows: 

“Received from Thomas Pratt three hundred and fifty 
dollars, cash in hand, and said Pratt also agrees:to pay C. 
L. Hooper one hundred and fifty dollars on note, and ac., 
also $1,450 per mem. of mortgages now on file, in’ all 
making $1,950, for the following property, to-wit: Four- 
teen head of horses, six buggies, two carriages, two hacks, 
two sleighs, four single harnesses, six sets double harnesses, 
all whips and robes, one farm wagon, all hay now in barn, 
everything belonging to me now in livery barn, No. 1624.0 
street, in city of Lincoln ; also all leases and insurance that 
I hereby assign to said Pratt; also all hay in said barn, 
this being a receipt in full for all the above property. 

“W. J. Prarr.” 

The petition further alleges that at the time of the exe- 
cution of the writing the defendant called William J. Pratt 
aside and requested that no mention should be made in 
said writing about the payment by defendant of said 
amount to plaintiff, because one Hooper, who was present 
and who furnished the defendant with the purchase money, 
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was unwilling and objected to such a bargain, and it was 
then and therefore agreed by and between said William J. 
Pratt and Thomas H. Pratt that this portion of the agree- 
ment should not be stated in this writing. The petition 
asked judgment against the defendant in the sum named. 

Upon the trial the plaintiff called William J. Pratt asa 
Witness, whereupon the defendant objected to the introduc- 
tion of any evidence to vary, change, or contradict the terms 
of the written contract pleaded, and also objected to the in- 
troduction of any evidence, for the reason that the petition 
did not state facts sufficient to constitute a cause of action, 
The plaintiff then offered to prove by the witness, substan~ 
tially, the matters set out in the petition; with the addi- 
tional offer to prove that witness agreed to sign the written 
instrument, only upon condition that defendant should pay 
plaintiff. The objections were sustained and a verdict di- 
rected for defendant. 

By the case of Shamp v. Meyer, 20 Neb., 223, it is set- 
tled that where one makes a promise to another for the 
benefit of a third person, such third person may maintain 
an action upon the promise, though the consideration does 
not move directly from him. That case is in line with the 
great weight of American authority to the effect that the 
person for whose benefit a promise is made may sue upon that 
promise, although not a party to the consideration. The 
purpose of the American rule seems to have been largely to 
avoid circuity of action. It may probably be assumed 
that in order to permit such third person to sue, the con- 
tract must be one which might be enforced between the 
immediate parties thereto; in fact, many of the cases state 
the rule in these terms. 

Upon this theory the defendant contends that the plaint- - 
iff cannot maintain this action because of the rule forbid- 
ding parol evidence to change, add to, or contradict the 
terms of a written agreement. We cannot regard the in- 
strument referred to in the petition as a contract complete 
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in itself. It purports only to be a receipt. It is signed 
only by W. J. Pratt, and not by the party assuming these 
obligations, and its whole effect is that of an informal 
memorandum, and not the expression of a complete con- 
tract. Further, it is settled by a considerable line of 
authority that where the execution of a written agreement 
has been induced upon the faith of an oral stipulation made 
at the time, but omitted from the written agreement, 
though not by accident or mistake, parol evidence of the 
oral stipulation is admissible, although it may add to or 
contradict the terms of the written instrument. Among 
the cases establishing this principle are: Chapin v. Dob- 
son, 78 N. Y., 74; Ferguson v. Rafferty, 128 Pa. St., 387. 
The same doctrine substantially has been adopted by this 
court, (Norman v. Waite, 30 Neb., 302.) It will be ob- 
served that the allegations of the petition and the evidence 
offered brought the case strictly. within this rule. 

While the point is not urged in the briefs, it might be, 
with considerable force, argued that the promise sued on is 
within the statute of frauds, as being a promise to answer 
for the debt of another. The case of Shamp v. Meyer, al- 
ready cited, does not settle this-question, for in that case the 
promise was for the benefit of the debtor and not the 
creditor. While a great many cases hold that such a 
promise cannot be sued upon by the creditor, for the reason 
that it is a promise to answer for the debt of another, and 
' within the statute, authorities to the contrary are about 
equally numerous, and, except in a very few cases, it has 
always been held that a promise is not within the statute 
when made in consideration of the transfer of property or 
funds out of which the debt should equitably be paid, and 
’ that in such case the creditor may sue. Without determin- 
ing whether this distinction is well founded in reason, it 
suffices to say that the construction of the statute of frauds 
is so largely a matter of precedent that the doctrine thus 
established should be followed. 
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We think the judge erred in excluding the evidence and. 
the judgment is therefore reversed and case remanded. 


REVERSED AND REMANDED, 


Tue other commissioners concur. 


Vicror G. LANTRY, APPELLANT, V. JAMES M, ParKERr, 
APPELLEE. 


FILED JUNE 29, 1893. No. 5116. 


1. Adverse Possession. Where land is especially adapted to the 
purposes of grazing and hay growing, and one claiming owner- 
ship thereto has every year for a period of more than ten years 
cut the grass, and harvested and disposed of the hay from such 
portions of the land as its character permitted, so using the land 
in connection with, and in the same manner as he used other 
tracts owned or claimed by him and adjacent thereto, there be- 
ing at different periods fences or plowed strips not entirely en- 
closing the whole, but of such a character as to indicate a con- 
nection between the tracts, and where the person so using the 
land paid all the taxes thereon, and at intervals warned off tres- 
passers and distrained cattle thereon found grazing, held, that 
such acts constituted actual, continuous, notorious, and adverse 
possession for the statutory period. : 


: CoLoR oF TITLE: STATUTE oF LimITaTIONS. A tax 
deed purporting on ifs face to convey title toland, although void 
for failure to comply with the statute, affords color of title under 
the general statute of limitations. 


2. 


3. : CLAIM BY NoN-RESIDENT: POSSESSION BY AGENT. One 
may plead adverse possession and is entitled to tbe benefit of 
the statute relating thereto, although he was a non-resident and 
absent from the state during a portion or all of the period cov- 


ered by his possession. 


4 : : THE POSSESSION OF ONE’S AGENTS is, for the pur- 


pose of the statute of limitations, the possession of the principal. 


26 
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APPEAL from the district court of Douglas county. 
Heard below before WAKELEY, J. 


Joseph H. Blair, for appellant. 
Lake, Hamilton & Maxwell, contra. 


Irvine, C. 


Victor G. Lantry brought this suit in the district court 
of Douglas county against James M. Parker, to quiet bis 
title to a tract of land designated as outlot 215 in the city 
of Florence. In his petition plaintiff alleged title and pos- 
session in himself, and averred that the defendant claimed 
under a tax deed, which was void and conveyed no title. 
The defendant, by a counter-claim, alleged title in himself 
by adverse possession, and alleged that shortly before the 
commencement of the suit his possession was forcibly in- 
vaded by agents of the plaintiff. The prayer was for an 
injunction restraining the plaintiff from molesting defend- 
ant in his possession of said tract, and for general relief. 
The district court found all the issues for the defendant, 
dismissed plaintiff’s petition, quieted title in defendant, 
and enjioned plaintiff from asserting any interest in the 
property, and from interfering with defendant’s possession. 

Several questions are presented as to the admissibility of 
the evidence offered by plaintiff to establish his paper title. 
These questions it will not be necessary to determine. 

In Nebraska the law is settled that the operation of the 
statute of limitations is to vest absolute title in the occu- 
pant, when he has maintained an actual, continued, notori- 
ous, and adverse possession under claim of ownership for 
the statutory period. (Horbach v. Miller, 4 Neb., 31; Gat- 
ling v. Lane, 17 Id., 77.) And the operation of the stat- 
ute being to vest title in the occupant, a title so acquired 
may be made the basis of an affirmative claim for relief, 
as well as it may be interposed as a defense. (Gregory v. 
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Langdon, 11 Neb., 166.) If, therefore, the trial court 
was justified in finding the issue of adverse possession for 
the defendant, the nature of plaintiffs title was immaterial 
and the decree was right. 

The evidence is in some respects conflicting—so much so 
that a finding either way upon this issue would probably 
have to be sustained. Upon the part of the defendant the 
evidence tended to show that defendant commenced to use 
the land in 1862 as a pasture and continued such use until 
about 1870; that from that year he had used it contin- 
uously as hay land. In 1874 the defendant bought the 
land at tax sale, and in 1876 a tax deed was issued to 
him, the deed being void because of several defects ad- 
mitted to be fatal, Since obtaining this deed, the evi- 
dence tends to show that every year the grass has been 
cut by Parker’s agents upon so much of the land as 
permitted this use; that the land is high and somewhat 
rough; that it is partially surrounded by other land of 
Parker’s, and that all this land is best adapted to the 
purposes of grazing and growing hay; that the particular 
tract in controversy has been so used by Parker con- 
tinuously in the same manner that he has used the 
other land owned or claimed by him adjacent thereto; 
that while the particular tract has never been entirely en- 
closed by defendant, Parker has at different periods erected 
fences and plowed strips in such a manner as to clearly in- 
dicate that he was treating the land in connection with his 
other property, and as forming a portion of a more ex- 
tended tract. The evidence also tends to show that Parker 
has paid all the taxes, and has at times warned herders to 
keep off the land, and has distrained cattle of others graz- 
ing thereon. This evidence is, we think, sufficient to jus- 
tify the trial court in finding that defendant had the 
notorious, continuous, and adverse possession of the land 
for the statutory period. The law does not require that 
possession shall be evidenced by a complete enclosure, nor 
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by persons remaining continuously upon the land, and con- 
stantly from day to day performing acts of ownership 
thereon. It is sufficient if theland is used continuously 
for the purposes to which it may be in its nature adapted. 
In the case of arable Jand it is not necessary, in order to 
hold possession, that one should continuously have a crop 
in the ground. It is sufficient if, during the seasons of the 
year when crops are grown, the land be used for that pur- 
pose; and from harvest to seed-time one’s possession is not 
interrupted, although during that period no acts of owner- 
ship may be exercised. So here, we think, that the pro- 
tection of the grass during the growing season, the cutting, 
curing, and disposal of the hay at the proper periods, con- 
stitute actual possession in the defendant, especially when 
taken in connection with his using it in like manner as the 
surrounding land, and his acts to prevent its use by others, 

It is said that the evidence does not show that hay was 
cut from all of the land, and that the actual possession ex- 
ercised cannot be extended by construction to the unused 
portion, because the tax deed void on its face was insuffi- 
cient to afford color of title. This question has already 
been settled. The case of Sutton v. Stone, 4 Neb., 319, 
merely holds that a void tax deed will not support the 
special limitation provided by the revenue law, and to the 
same effect is the case cited by plaintiff of Redfield v. Parks, 
182 U. S., 239. In Gatling v. Lane, 17 Neb., 77, and in 
the same case on rehearing, 17 Neb., 80, it is distinctly 
held that a tax deed, although void, does constitute color 
of title under the general statutes of limitation. 

It is also contended that the defendant cannot claim the 
benefit of the statute because he has resided without the 
state during nearly the whole of the period since the tax 
deed was obtained. The proof shows such to be the fact, 
the possession being through defendant’s agents. This 
contention is founded upon section 20 of the Code of Civil 
Procedure, providing that if, when a cause of action 
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accrues against a person, he be out of the state, the pe- 
riod limited for the commencement of the action shall 
not begin to run until he come into the state; and if, 
after the cause of the action accrues, he depart from the 
state, the time of his absence shall not be computed as any 
part of the period within which the action must be brought. 
' Section 17 of the Code provides that the absence from the 
state, death, or other disability of a non-resident shall not 
operate to extend the period within which actions in rem 
shall be commenced by and against such non-resident, or his 
representatives. Section 20 therefore applies and excludes 
the defendant from the benefit of the statute, unless this be 
an action in rem within the meaning of section 17. Section 
77 of the Code of Civil Procedure provides that service may 
be made by publication in actions which relate to, or the sub- 
ject of which is, real or personal property in this state, 
where any defendant has or claims a lien or interest, actual 
or contingent therein, or the relief demanded consists 
wholly or partially in excluding him from any interest 
therein, and such defendant is a non-resident of the state 
or a foreign corporation. The validity of this statute, as 
sustaining decrees in suits to quiet title, was affirmed in 
Watson v. Ulbrich, 18 Neb., 186. Ithas also bcen affirmed 
by the supreme court of the United States in Arndt v. 
Griggs, 134 U.S., 316. In the latter case and in Perkins 
v. Wakeham, 86 Cal., 580, the jurisdiction of the courts in 
such cases to proceed against non-residents upon service by 
publication is based upon the power of a sovereign state 
to exercise jurisdiction over all property within its limits, 
and to adopt such reasonable legislation as will effectually 
enable the courts to reach out and adjudicate titles to such 
property. In the California case it is said, “while a de- 
cree quieting title is not im rem, strictly speaking, it fixes 
and settles the title to real estate, and to that extent cer-- 
tainly partakes of the nature of a judgment in vem.” Mr. 
Justice Brewer, in Arndt v. Griggs, says, that a state has 
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control over property within ita limits. “It cannot bring 
the person of the non-resident within its limits, Its pro- 
cess goes not out beyond its borders, But it may deter- 
mine the extent of his title to real estate within its limits.” 

Upon a similar question the supreme court of Indiana 
says, in Essig v. Lower, 120 Ind., 239 : “ While the decree 
is not in rem strictly speaking, yet it must be conceded that © 
it fixed and settled the title to the land then in controversy, 
and to that extent partakes of the nature of a judgment 
in rem.” So the supreme court of the United States, in 
Boswell’s Lessee v. Otis, 9 How. [U.S. ], 336*, said: “A bill 
for the specific execution of a contract to convey real estate 
is not strictly a proceeding in rem, in ordinary cases; but 
where such a procedure is authorized by statute, on pub- 
lication, without personal service of process, it is, sub- 
stantially, of that character.” 

In Pennoyer v. Nef, 95 U.S., 734, Mr. Justice Field 
says: “Tt is true that in a strict sense a proceeding in rem 
is one taken directly against property, and has for its object 
the disposition of the property without reference to the 
title of individual claimants; but in a larger and a more 
general sense the terms are applied to actions between parties 
where the direct object is to reach and dispose of property 
owned by them, or of some interest therein. Such are cases 
commenced by attachment against the property of debtors, 
or instituted to partition real estate, foreclose a mortgage, or 
enforce a lien. So far as they affect property in the state, 
they are substantially proceedings in rem, in the broader 
sense which we have mentioned.” 

Under sections 51 and 77 of the Code our statutory 
action of ejectinent may be brought against a non-resident 
and service obtained by publication. These statutes are 
based upon the same principle as that relating to suits to 
quiet title. ‘They are valid for the same reasons, and the 
nature of the action, when service by publication is resorted 
to, is, so far as this discussion is concerned, the same. In. 
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both cases they must be regarded, so far as the adjudication of 
title is concerned, as actions in rem. The object of the excep- 
tion to the statute of limitations contained in section 20 of 
the Code is to prevent the running of the statute in cases 
where, by the defendant’s absence from the state, the plaint- 
iff is prevented from bringing his suit. He is not so pre- 
vented by the defendant’s absence from beginning suit either 
to quiet title or in ejectment, and the reason of the excep- 
tion does not apply in such cases. The object of the proviso ~ 
quoted from section 17 was to prevent a too general applica- 
tion of section 20, and to permit the statute to run in those 
cases where by constructive service the plaintiff might pro- 
ceed, notwithstanding defendant’s absence. The term “ac- 
tions in rem” was evidently used in section 17 in the same 
sense in which the courts have said that suits to quiet title 
upon constructive service are actions in rem. We think, 
therefore, that the defendant was entitled to the benefit of 
the statute, and the trial court having found, upon evidence 
sufficient to sustain the finding, that he had the actual, con- 
tinuous, notorious, and a:lverse possession for the statutory 
period, the judgment is ° 
AFFIRMED. 


THE other commissioners concur, 


CHARLES M. CADWALLADER, APPELLEE, V. SAMUEL 
McCuay, SHERIFF, ET AL, IMPLEADED WITH D, 
L. LOVE, APPELLANT. 


FILED JUNE 29, 1893. No. 5107. 


i. Judgment by Default After Settlement: Promisz To 
Dismiss, A judgment will be set aside where it was taken after 
a settlement between the parties, and contrary to plaintiff’s 
promise to dismiss the action, the defendant having relied upon 
the promise and so suffered default. 
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: Promisz oF INrFant. The defendant was justified in rely- 
ing upon such promise, although the plaintiff was an infant, he 
possessing apparently zood judgment and discretion and having 
been, by his father who appeared in the action as his next friend, 
permitted to transact the business out of which the action arose. 


2. 


: INJUNCTION: CANCELLATION. Where none of the special 
proceedings provided by the Code is in such a case available an 
action in equity will lie to enjoin against the enforcement of 
such a judgment and to declare its cancellation. 


3. 


APPEAL from the district court of Lancaster’ county. 
Heard below before Haut, J. 


J. S. Bishop and Pound & Burr, for appellant. 


Reese & Gilkeson, contra. 


Irving, C. 


Charles T. Weber, an infant, by his father as next friend, 
recovered a judgment before a justice of the peace in Lan- 
caster county for $107 and costs. A transcript of this 
judgment was filed in the office of the clerk of the district 
court, and after certain proceedings in aid of execution, an 
execution was levied upon real property of Cadwallader 
occupied by him and his family as a homestead. Before 
the sale this suit was begun by Cadwallader against the 
sheriff of Lancaster county and Weber for the purpose of 
vacating the judgment and enjoining the enforcement 
thereof. D. L. Love was permitted to intervene as as- 
signee of Weber’s judgment. 

The plaintiff claimed first that the property levied upon 
was exempt from execution as a homestead, The defend- 
ants met this by showing that the judgment upon which 
the execution was issued was for wages owed by Cadwal- 
lader to Weber, and claimed that a homestead was not ex- 
empt from execution upon such a judgment. This question 
we need not determine in view of the conclusions reached 
on the other branch of the case. 
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The plaintiff contended, in support of his application to 
have the judgment canceled, that pending the action before 
the justice of the peace, and before judgment was rendered, 
he had a conference with Weber in which their accounts 
were looked over and a settlement reached, by which it was 
ascertained that Weber’s account was overdrawn and that 
a small balance was due from Weber to plaintiff; that 
thereupon Weber promised that the suit should be dis- 
missed ; that Cadwallader relied upon that promise and 
did not attend at the time appointed for the hearing, when 
Weber, in fraud of his agreement, took judgment by de- 
fault, and this fact was concealed from Cadwallader until 
too late to open up the judgment or appeal therefrom. 
The evidence upon this subject was conflicting, and the trial 
judge was justified in finding the facts for the plaintiff. 
There can be no doubt that a judgment taken contrary to 
an agreement of this character, relied upon by the defend- 
ant, would be vacated, if taken in the district court, under 
section 602 of the Code. That section does not apply to 
justices of the peace, and the plaintiff is therefore entitled 
to proceed in equity to avoid such judgment. (See Black, 
Judgments, sec. 373, and numerous cases there cited.) We 
do not think that the fact that Weber was an infant affects 
the case. His next friend was his father, and his father 
had emancipated him, as is clear from the fact that he had 
been permitted to engage in a contract with the plaintiff 
on his own behalf; and that his father yndertook as his 
next friend to prosecute an action to recover his wages for 
him. He was apparently a young man approaching his 
majority and accustomed to transacting his own business. 
‘Under these facts we think Cadwallader was justified in 
relying upon Weber’s representations and promises. An 
infant is responsible for frauds committed by him as well 
as for torts. (Savage v. Foster, 9 Mod. [Eng.], 35*; 1 Story, 
Eq. Jurisprudence, 385.) As was said in Binsse v. Barker, 
13 N. J. L., 363, a similar case: ‘The defendant has been 
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injured by the want of good faith on the part of the plaint- 
iff, and this court will not sustain a judgment under such 
circumstances.” Love, as Weber’s assignee, took only 
Weber’s rights. 

The briefs discuss a question as to whether the defend- 
ants were misled by a statement of the trial judge whereby 
they were induced to forbear putting upon the stand cer- 
tain witnesses upon the question of fraud; but the record 
does not disclose any facts founding this argument, and 
the affidavit filed in this court cannot take the place of a 
transcript of the record or bill of exceptions. 


AFFIRMED, 


THE other commissioners concur, 


State or NEBRASKA, EX REL. JOHN L. CHEEVER, v. 
Ropney K. JoHNSON ET AL. 


FILED JUNE 29,1893. No. 4389. 

Intoxicating Liquors: LicENszE To SELL: MANDAMUS TO RE- 
VOKE: VILLAGE BoakD. A board upon which is imposed the 
duty of bearing and determining applications for licenses to sell 
liquors will be'compelled by mandamus to convene and revoke a 
license granted, where the essential proceedings requisite to the 
granting of a lawful license have not been complied with, 


Error from the district court of Saunders county. ° 
Tried below before MarsHa.t, J. 


George I. Wright, for plaintiff in error. 


N. H. Bell, contra. 
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Irvive, C. 


The plaintiff in error instituted this action in the district 
court of Saunders county against the defendants in error, 
one of whom is Martin Tighe, who was an applicant for a 
liquor license, and the others of whom constituted the board 
of trustees of the village of Valparaiso. The object of the 
suit was to obtain a mandamus compelling the board of 
trustees to convene and revoke a license by them issued to 
Tighe, and to set a day for the heaving of a remonstrance 
filed azainst the granting of such a license. The relator 
alleges that no notice of an application for a license was 
given except by publication in a certain newspaper, averred 
not to be the newspaper published in the county having 
the largest circulation therein; that the notice was pub- 
lished April 25, 1889, and that no application for a license 
was filed uutil May 10, and that upon May 11 a remon- 
strance was filed on the part of the relator and sixteen other 
residents of the village; that the board set a day for hear- 
ing said remonstrance, and that before action was taken 
thereon, Tighe withdrew his application, and on December 
3, at a regular session of the board of trustees, upon motion 
for that purpose, an application of Tighe for a license 
was granted, without any other proceedings than those 
above set forth. A general demurrer was filed to this pe- 
tition and sustained by the court, and judgment rendered 
against the relator for costs. 

There can be no doubt that under the allegations of the 
petition admitted by the demurrer, the board had no au- 
thority to grant the license, and the demurrer seems to have 
been sustained upon the ground that mandamus was not 
the proper remedy. We do not regard this as any longer 
an open question in this state. Mandamus will lie in such 
case, (Vanderlip v. Derby, 19 Neb., 165; State v. Hanlon, 
24 Id., 608; State v. Kaso, 25 Id., 607; State v. Barton, 
27 Id., 476.) The judgment of the district court is re- 
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versed, but as the year for which the license was granted 
has expired, no writ of mandamus will be issued, but judg- 
ment will be entered against the respondents for costs. 


JUDGMENT ACCORDINGLY. 


THE other commissioners concur. 


JOHN RaBeEN v. First NaTionaAL BANK OF AURORA. 


FILED JUNE 29, 1893. ‘No. 4653. 


Promissory Notes: CoLLATERAL SECURITIES: EXTINGUISHMENT 
OF PLEDGOR’S RIGHT BY FORECLOSURE SALE: ATTORNEY AND 
CLIENT. A, the owner of a note secured by mortgage, pledged 
the note to a bank to secure an indebtedness from A to the bank. 
A senior mortgagee brought a foreclosure suit in which A ap- 
peared by his own attorney and filed a cross-bil]l. A decree 
foreclosing both mortgages was rendered and the Jand was sold 
to astranger. Thereafter the bank bought the land from the 
purchaser, A’s attorney in the foreclosure case negotiating the 
purchase and receiving a bonus. Later the bank resold ata 
profit. Held, That A could not recover from the bank the 
amount of the note out of such profits. 


Error from the district court of Hamilton county, 
Tried below before Post, J. 


Sedgwick & Power, for plaintiff in error. 
A, W. Agee and FE. J. Hainer, contra. 


Irvine, C. 


The plaintiff in error, who was also plaintiff below, was 
the owner of a promissory note drawn to his order and 
executed by one Sparks for the sum of $374.70. This 
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note was secured by a mortgage upon land in Hamilton 
county, upon which there was a prior mortgage to the New 
England Mortgage Security Company for $400. Raben 
was indebted to the defendant bank and pledged the Sparks 
note and mortgage to the bank as collateral security for his 
indebtedness. The New England Mortgage Security Com- 
pany began suit in the United States circuit court to foreclose 
its mortgage, making Sparks a party defendant. Mr. Alfred 
W. Agee held a third mortgage upon the same land. He 
was an attorney at law, and in that capacity represented the 
bank in many matters. He had also for some time acted 
as the attorney of Raben under an annual retainer. Mr. 
Agee appeared in the foreclosure case, filed an answer and 
‘cross-bill for Raben, and a decree of foreclosure was ulti- 
mately rendered, establishing the mortgages in the order 
above stated, and directing a sale of the premises. A re- 
quest for stay was filed, and a short time after the expi- 
ration of the stay the premises were sold by the master to 
one John Sutton for $790, the proceeds not being quite suf- 
ficient to satisfy the costs and the New England company’s 
mortgage. Neither Agee, Raben, nor the bank seems to 
have known of the issuance of an order of sale, nor to 
have been aware of these proceedings until after the sale 
had been confirmed and a master’s deed made to Sutton. 
Agee then learned that the sale had been so made and ob- 
tained an interview with Sutton, who was until that time 
an entire stranger to all the parties. Sutton offered to con- 
vey the property to Agee for $200 more than the amount 
of his bid. Agee went to the bank for the purpose of 
borrowing $1,000, with which to purchase the land. Upon 
making his object known, one Delevan Bates, a stock- 
holder in the bank and book-keeper thereof, suggested that 
if the bank was to advance the money it might buy the land 
for itself. Agee then proposed to give the bank the benefit 
of his bargain provided the bank would pay him $100. 
This proposition was accepted, and ultimately a deed was 
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executed from Sutton to Bates, Sutton receiving $990 and 
Agee $100, the bank advancing the money. Sometime 
afterwards the land was conveyed by Bates to one Larson 
for $1,600, the bank receiving the purchase money. Before 
Bates received his deed, and while negotiations were pend- 
ing between Agee and Sutton, Raben and the bank etfected 
a settlement of their accounts; Raben transferring certain 
property to the bank in satisfaction of all his indebtedness 
thereto, Raben claims that this settlement was made with- 
out any knowledge on his part of the pending negotiations 
between Sutton, Agee, and the bank, and there is no evi- 
dence to show the contrary. Raben brought this suit 
seeking to recover from the bank the amount of the Sparks 
note with interest. There was a general finding and judg- 
meut for the defendant. 

In addition to the foregoing facts, which are very clearly 
established, Raben claims that Agee was, in the foreclosure 
case, acting as the bank’s solicitor, and that both Agee and 
the bank assured Raben that the bank would collect the 
Sparks note out of the security and that Raben need pay 
no attention to the matter. The bank denies this. The 
clear preponderance of the evidence is that the bank under- 
took no obligations in the foreclosure case ; that Agee’s em- 
ployment was on behalf of Raben alone, and that the note 
and mortgage were delivered to him by the bank only to 
permit him to enforce Raben’s rights. On the part of 
Raben his testimony is that officers of the bank told him 
he need pay no attention to the sale; that they would at- 
tend the sale. His testimony goes no farther than this. 
The officers of the bank on the contrary testify that they 
made no promises and assumed no duties whatsoever, but 
left the whole matter of protecting the mortgage to Raben 
himself. The findings of the trial judge are clearly sus- 
tained by the evidence. Upon this state of facts and these 
findings the only question is whether the bank could pur. 
chase the property for itself without accounting to Raben 
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for the amount of the note out of the profits realized by it. 
It may be that had the bank purchased the property at the 
foreclosure sale it would be held to treat the property 
merely as collateral to the debt under the same terms that 
it had before held the mortgage, but that state of affairs 
does not exist. The bank was not bound to bid on the 
property at the sale. The property was sold to a stranger 
whose title to it was perfected, and the whole interest of 
both Raben and the bank had become completely divested 
before Agee’s negotiations with Sutton took place. The 
question of the bank’s power to invest its funds in real es- 
tate in this manner has no bearing upon this case. It does 
not appear that the purchase was made with any reference 
to the relations between the bank aud Raben; on the con- 
trary it appears that the officers of the bank considered it 
as an entirely independent transaction, and were moved 
ouly by the consideration that it would be more profitable 
for them to buy the land themselves, paying Agee his 
bonus, ‘than to lend Agee the money wherewith to make 
the purchase. We know of no principle of law holding 
even a trustee to accountability for profits realized by him 
through the purchase and sale of property, once held by 
him in trust, where the trust had been completely termi- 
nated and the interest of the cestui que trust been divested 
by a prior sale to a stranger, without any collusion of the 
trustee. 

The difficulty seems to have grown out of the conflicting 
relations between Agee and the parties. The rights exist- 
ing between him and his client are not before us for deter- 
mination. We do not wish to say that Mr. Agee’s course 
was improper, but the fact that he not only was interested 
in the property himself, but also undertook to act for Ra- 
ben in a matter where Raben’s interests might not prove 
identical with those of the bank with which he was also 
closely associated, presents a situation which is unfortunate 
at least. The case shows what extreme caution should be 
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observed by an attorney in dealing in any manner with 
property in which his clients are interested. Judgment 


AFFIRMED. 


THE other commissioners concur, 


L. H. Laruin v. F. B. Svopopa. 
FILED JUNE 29, 1893. No. 4863. 


1, Animals: Damage Uron CULTIVATED LANDS: LIABILITY OF 
AGISTER. Under the herd law, Compiled Statutes, chapter 2, 
article 3, a person having the custody of cattle for the purpose 
of depasturing the same, although without compensation from 
the general owner, is liable for damage done by them upon the 
cultivated lands of another. : 


: RemepIEs. In such case the person in- 
jured is not confined to the lien provided by statute, but may 
maintain an action for damages. > 


Error from the district court of Johnson county. Tried 
below before APPELGET, J. 


Daniel F. Osgood, for plaintiff in error. 
Chamberlain Bros. & Rood, contra, 


Irving, C. 


The defendant in error brought this action against the 
plaintiff i in error to recover damages for injury to crops 
growing on land of the defendant in error, committed by 
cattle alleged in the petition to be those of plaintiff in er- 
ror, and cattle of which he had the possession. There was 
a verdict and judgment in favor of the defendant in error, 
the plaintiff below. The errors assigned ‘relate to the giv- 
ing of certain instructions by the court and to the refusal 
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of instructions asked by the plaintiff in error. The in- 
structions given by the court were based upon the theory 
that the plaintiff in error was liable for injuries committed 
not only by his own cattle, but by cattle of others in 
his custody. The question presented is the construction of 
the herd law, chapter 2, article 3, Compiled Statutes. By 
section 1 of this article it is provided, “ That the owners of 
cattle, horses, mules, swine, and sheep in this state shall 
hereafter be liable for all damage done by such stock upon 
the cultivated lands in this state as herein provided by this 
act.” 

It appears from the evidence that a portion, if not all, of 
the cattle which committed the trespass complained of were 
not owned by the plaintiff in error, but were permitted to 
be pastured upon his land without compensation to him. 
Under this state of facts the plaintiff in error contends 
that the rule of liability as between bailor and bailee ap- 
plies; and that the bailment of the cattle to the plaintiff in 
error being gratuitous, he would not in any event be liable 
except for gross negligence on his own part. In urging this 
point the plaintiff in error confuses the relations existing 
between bailor and bailee with those existing between the 
bailee and third persons, and the doctrine referred to has 
no application to this case. It is also urged that the de- 
fendant in error, by surrendering possession of the cattle, 
and so waiving the lien created by section 2 of the herd 
law, lost his remedy. ‘This is not true, because by section 
11 of the herd law it is provided that nothing in that law 
contained shall be so construed as to prevent the person 
injured from maintaining an action for damages. (Keith v. 
Tilford, 12 Neb., 271.) 

The most serious question in the case is, whether the 
word “owner” in the statute is to be construed by restricting 
the term to the general owner, or by extending it to persons 
in possession under some special title and having the custody 
of the stock. It was held in Delaney v. Errickson, 10 Neb., 

27 , 
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492, that as to trespasses by cattle upon open uncultivated 
lands the common law of England is not applicable to Ne- 
braska. But in Keith v, Tilford, supra, this case was ex- 
plained, and restricted to uncultivated lands, and it was 
said that where growing or standing cultivated crops are 
injured the owner has his remedy, and that the first section 
of the herd law conferred no right upon the people of the 
state which they did not possess before its enactment. 
That section must therefore be deemed declaratory of the 
common law in regard to trespasses upon cultivated lands. 
Indeed, the common law is stated almost in the words of 
the herd law, except that it was not restricted to cultivated 
lands, and at common law the same double remedy existed, 
to-wit, by distress or by action. (3 Bl., Com., 211.) Under 
the common law it was frequently held that an agister or 
depasturer is liable for trespasses committed by cattle in 
his possession, and in such case many authorities hold that 
the owner is not liable, especially in trespass. (Rossell v. 
Cottom, 31 Pa. St., 525; Tewksbury v. Bucklin, 7 N. H., 
518; Kennett v. Durgin, 59 Id., 560; Marsh v. Jones, 21 
Vt., 378; Ward v. Brown, 64 IIl., 307.) In Weymouth v. 
Gile, 72 Me., 446, it was contended, as here, that there was. 
no contract of agisiment, but that the owners took the cat- 
tle from defendant’s close at night, and returned them in 
the morning. Nevertheless it was held that the depasturer 
was liable. In Smith v. Jaques, 6 Conn., 530, in Bar- 
num v. Vandusen, 16 Id., 200, and in Sheridan v. Bean, 
8 Met. [Mass.], 284, statutes very similar to ours were 
construed, and the word “owner” held to include depast- 
urers having the custody of cattle. The instructions given 
by the court were correct, and those asked by the plaintiff 
in error were properly refused. Judgment 


AFFIRMED. 


THE other commissioners concur. 
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SraTe or NEBRASKA, EX REL. W.S. SumMeERs, DEPUTY 
AND Acrine ATTORNEY GENERAL, V. V. J. URIDIL 
ET AL. 


FILED JUNE 29,1893. No. 6102. 


1. Incorporation of Villages: ORpER FRAUDULENTLY OB- 
TAINED. An order incorporating a village is void when it is ob- 
tained from the county board by means of a paper purporting to 
be a petition signed by a majority of the taxable inhabitants of 
the territory sought to be incorporated, but the signatures at- 
tached to which were not by the signers thereto appended, but 
were given for some other purpose and fraudulently thereto at- 
tached. 


2. Wrongful Exercise of Corporate Powers: Quo WAR- 
RANTO: OUSTER. Quo warranto is the proper remedy to oust 
persons who are exercising the powers of corporate offices when 
the corporation has no legal existence. 


ORIGINAL proceeding in nature of quo warranto. 


W. &. Summers, Deputy and Acting Attorney General, 
Frick & Dolezal, and S. H. Steele, for relator. 


Irving, C. 


This is an information in the nature of quo warranto, 
alleging that the respondents, conspiring to usurp the fran- 
chise and power to license the traffic in intoxicating liquors, 
and enjoy its revenue in a place in Butler county known 
as Abie, procured upon a piece of paper the signatures of 
certain persons, and thereafter made a writing in the form 
of a petition, praying for the incorporation, as a village, of 
said place of Abie, and fraudulently attached said signa- 
tures to said writing, making the same falsely to appear 
as a petition in due form by a majority of the taxable in- 
habitants of said Abie for incorporation as a village; that 
they presented that paper to the board of supervisors of 
Butler county, and that certain of the respondents ap- 
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peared before said board and falsely swore that said place 
of Abie contained more than two hundred and less than 
fifteen hundred inhabitants, whereas in fact said place 
contained in all not more than seventy inhabitants. The 
information further alleges that by such means the respond- 
ents fraudulently procured the county board to make an 
order pretending to incorporate said place of Abie as a 
village, and appointing the respondents as a board of 
trustees of said village; and that the respondents have, 
ever since said proceedings, unlawfully and fraudulently 
usurped and exercised the franchise and corporate powers 
and duties of a village. The prayer is for a writ of quo 
warranto and judgment of ouster against said defendants 
and for costs. No answer has been filed and the allegations 
of the information must be taken as confessed. 

It is clear under these facts that the territory designated 
as Abie was not entitled to incorporation asa village; that 
no proper petition was filed before the board of supervisors, 
and that, on the contrary, a grave fraud was practiced upon 
the board to procure the order of incorporation, whereby 
the board was induced to act upon a forged petition which 
conferred no jurisdiction upon the board. Under the com- 
mon law quo warranto would not lie in such a case. (Rea 
v. Saunders, 3 East [Eng.], 119.) Auid there are decisions 
in the United States to the same effect. Section 704 of the 
Code of Civil Procedure provides, however, that an in- 
formation may be filed against any person unlawfully hold- 
ing or exercising any public office or franchise, or when any 
persons act as a corporation without being authorized by 
law. Under very similar statutes it has been held in 
several states, and we think rightly, that in such proceed- 
ings against the persons unlawfully exercising the powers 
of an office the legal existence of that office may be de- 
termined. (People v. Carpenter, 24 N. Y., 86; State v. 
Parker, 25 Minn., 215; State v. Gladwin, 41 Mich., 647; 
State v. Coffee, 59 Mo., 59.) Indeed it would seem that to 
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institute proceedings against the village itself would be to 
recognize its existence as a corporation, and that if the in- 
corporation is void the only proceedings must be against 
the persons undertaking to exercise its franchises. There 
will be a judgment of ouster and for costs against the re- 
spondents. 

WRIT ALLOWED. 


THE other commissioners concur. 


AMERICAN WaATER-WorRKS COMPANY V. FRANK 
DouGHERTY. 


FILED JUNE 29, 1893. No.'4905. 


1. Personal Injuries: NrcGuiczNcE: ConTRIBUTORY NEGLI- 
GENCE: QUESTIONS FOR JURY. Issues as to the existence of 
negligence and contributory neyligence, and as to the proximate 
cause of an injury, are for tbe jury to determine, when the evi- 
dence as to the facts is conflicting, and where different minds 
might reasonably draw different inferences as to these questions 
from the facts established. 


: ELEMENTS OF DAMAGE: MENTAL SUFFERING. In an 
action for personal injuries, mental suffering aud anxiety caused 
by a physical injury is an element of damage whether or not 
the injury was due to the willful act of the defendant. 


2. 


Error from the district court of Douglas county. Tried 
below before CLarxkson, J. 


John L. Webster, for plaintiff in error, 
Isaac Adams, contra. 


Irvine, C. 


The defendant in error Frank Dougherty recovered 
judgment against the plaintiff in error in the sum of $500 
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for injuries sustained by defendant in error by being 
thrown into a trench excavated by plaintiff in error in 
Sherman avenue in tlie city of Omaha, and alleged to have 
been left without proper guards or precautions against ac- 
cident. To reverse this judgment the plaintiff in error 
brings these proceedings. 

The plaintiff in error was operating a system of water- 
works in the city of Omaha, and possessed by ordinance 
the right to occupy streets in that city with its mains, and 
to make openings and excavations in such streets for the 
purpose of laying and repairing such mains. <A general 
ordinance of the city in relation to the laying and repair- 
ing of water, sewer, and gas pipes provided as follows: 
“Red lights shall be kept around all unfinished work at 
night, and fences or other suitable and sufficient barricades 
against accidents shall be placed around excavations at all 
times.” On the day preceding the accident the plaintiff 
in error had opened a trench on Sherman avenue running . 
lengthwise of the street, which was north and south, some 
six or eight feet from the west curb. This trench was 
from sixteen to twenty feet long, about four feet wide and 
seven feet deep. About 7 o’clock, and after it had grown 
dark, Dougherty started from a point on Sherman avenue 
about a mile north of the excavation, driving two horses 
attached to a wagon. He was seated upon a board laid 
across the side boards of the wagon. He started from a 
saloon, and the evidence shows that he had been there some 
time, and had partaken of intoxicating beverages, but upon 
this point it ts very doubtful whether the evidence would 
have been sufficient to have sustained a finding that he was 
intoxicated. He was accompanied by two men driving 
one horse attached to a buggy. Dougherty drove down 
the west side of the street, the two men referred to upon 
the east side. They were driving at a somewhat rapid rate, 
and remained so close together that they were enabled to 
converse as they drove along. When the excavation was 
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reached, the two men in the buggy being a short distance 
ahead, Dougherty’s horses both plunged into the excavation 
and Dougherty was thrown either into the trench or upon 
the ground at the side thereof, sustaining the injuries to 
recover for which the action was brought. 

The principal error assigned is that the verdict is not 
supported by sufficient evidence, and it is argued upon 
this assignment in the first place that there is no evidence 
of negligence on the part of the water-works company 
causing the accident, and, secondly, that the evidence dis- 
closes contributory negligence on the part of Dougherty. 

The evidence in regard to the condition of the excava- 
tion is conflicting. That introduced on behalf of the com- 
pany tends to show that when work ceased, about 6 o’clock, 
the earth removed from the excavation had been piled up 
along each side and across each end of the ditch toa height 
varying from one and a half to three feet; that at each 
end there had been thrust into the loose earth a stick from 
three to five feet in length, and to the top of each stick was 
fastened a lantern having a wire guard a short distance 
from the glass, and a jacket of red flannel drawn tightly 
over the guard. The evidence on behalf of Dougherty 
tends to show that when the accident occurred only one red 
light was visible, and that at the south end of the trench, 
and that there was no earth, or, if any, a very small quan- 
tity across the north end. ‘There is evidence to the effect 
that Dougherty’s horses struck a lantern at the north 
end, shattering it, and that the fragments were found af- 
ter the accident. But the two men in the buggy observed 
but one lantern, and this only when they were within 
about twenty-five feet of it. As to the existence of the 
embankment of earth across the north end of the trench 
the evidence of the defendant’s witnesses, Vickery and 
Dr. Brown, is conflicting and both cannot be believed. 
The jury was justified in accepting the testimony offered 
on behalf of Dougherty, and it is in the light of that testi- 
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mony that the case must be considered. By the ordi- 
nance referred to the company was required to provide 
fences or other suitable and sufficient barricades against 
accidents. The term barricade imports an obstruction— 
not merely a warning, but an actual impediment to travel. 
If the ordinance had only contemplated the throwing out 
of the earth necessary in making the excavation, it would 
be a useless piece of Jezislation, for that much of a barri- 
cade would be necessarily made. The general term “ suit- 
able and sufficient barricade” must also be construed with 
reference to the special term “ fence,” and these considera- 
tions lead us to the conclusion that the ordinance contem- 
plates a barricade more marked than even the evidence of 
the water company shows to have been in existence about 
this trench. As to the lights erected, while the testimony 
of the superintendent of the water company is to the effect 
that he has seen such lights at the distance of a mile, the 
testimony of both Russell and Yubel, the men in the 
buggy, is that they saw but one light, and that at the south 
end, Yubel did not see it until he was within about twenty- 
five feet of it, while Russell does not seem to have no- 
ticed it until after the accident. The light of a common 
lantern passing through a piece of red flannel cannot be 
very brilliant, and whether or not it afforded a sufficient 
warning was clearly a question for the jury. We think 
the jury was clearly justified in finding that the trench had 
been left without proper barricades or cautionary signals, 
and we think it was clearly justified in inferring that the 
negligence of the company in this regard caused the 
accident. 

Much that has already been said applies to the question 
of contributory negligence. We cannot say that the jury 
was bound to find that Dougherty was intoxicated; that he 
was driving with undue speed, or that in failing to observe 
the red light and avoid the trench he failed to use ordinary 
care. There is some general complaint of the instructions 
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upon these subjects, but when taken together they state the 
law fairly, and no specific exceptions were taken. 

It is assigned as error that the court erred in giving in- 
struction No. 1 asked by Dougherty. This instruction is 
as follows: “The jury are instructed that the leaving of an 
excavation in the street without fencing or suitable and suf- 
ficient barricades against accident contrary to the provisions 
of the city ordinance is evidence of negligence. If you shall 
find that the earth thrown out from the trench on either side 
did not constitute a suitable and sufficient barricade against 
accidents, and that the accident occurred through want of 
a suitable and sufficient barricade while the plaintiff was in 
the exercise of ordinary care, then you will find for the 
plaintiff, notwithstanding that you may find that the exca- 
vation was at the time guarded by red “lights.” The first 
objection urged to this instruction is that its first sentence 
omits the element of the necessity of proving that the want 
of a suitable and sufficient barricade contributed to the hap- 
pening of the accident. The remainder of the instruction 
states this in clear terms, and is applicable to the evidence. 
It is also urged that the instruction is erroneous in not 
telling the jury what would be sufficient and suitable 
barricades. This point is covered by thesecond instruction 
given by the court of its own motion, where the jury is told 
that it is its duty to inquire whether the company did or 
did not use such precautions as a person in the exercise of 
ordinary prudence would have used to warn and protect 
persons traveling along the streets from the danger to which 
they might be exposed by reason of the trench. That in- 
struction was at least as favorable to the company as the 
law would permit. The remaining objections to this in- 
struction seem to rest upon the proposition that the court 
should have itself determined that the plaintiff was guilty 
of contributory negligence. This question has already 
been discussed. 

The plaintiff in error also contends that the court erred 
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in instructing the jury that they might consider mental 
suffering and anxiety in estimating the damages. This in- 
struction was correct. Owing to the nature of things there 
ean be no precise scale for weighing damages in such 
eases, Physical suffering caused by such injuries is in its 
nature inseparable from mental suffering and anxiety from 
the same cause. Whatever may be the rule as to the re- 
covery of such damages where there has been no physical 
injury, where such physical injury has been sustained, 
mental suffering and anxiety are, as much as physical, an 
element for which the plaintiff should be compensated. 
Judgment 


AFFIRMED. 


THE other commissioners concur. 


McKin.ey & LANNING ET AL. v. JoHN T. CHAPMAN. 


° 


FILED JUNE 30, 1893. No. 4765. 


1. County Courts: AppraL. In a civil action in the county 
court an appeal is to be taken in the same manner as if before a 
justice of the peace. 


: : Bonps: TIME FoR FILING. An undertaking for 
an appeal delivered to the county judge at 9:30 P. M. of the 
tenth day after the judgment is rendered is within ten days, 
and the appeal is taken within the time fixed by statute. 


Error from the district court of Box Butte county. 
Tried below before Kinxatp, J. 


Thomas Darnall and John P. Arnott, for plaintiffs in 
error : 


An appeal undertaking is filed in time when it is deliv- 
ered to the county judge at 9:30 P. M. of the tenth day 
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after judgment. (Dale v. Doddridge, 9 Neb., 143; MceGa- 
vock v. Pollack, 13 Id., 537; Helphenstine v. Vincennes 
National Bank, 65 Ind., 589.) A paper is said to be filed 
when it is delivered to the proper officer and by him re- 
ceived to be kept on file. (Sutton v. McCoy, Wright [O.], 
95; Peterson v. Taylor, 15 Ga., 484; Perkins v. Strong, 22 
Neb., 731.) 


Fowler & McNamara and W. M. Iodence, contra. 


MAXWELL, Cu. J. 


A trial was had in this case in the county court on the 
8th day of July, 1890, and judgment rendered against the 
plaintiffs in error for the sum of $450. On the 18th of 
the same month the plaintiffs placed their undertaking for 
an appeal in the hands of the county judge, whereupon the 
next day he made the following record of such filiug: 


“TIn the County Court Box Butte County, State of Ne- 
braska, 


“Joun T. CHAPMAN ) 


Jos HaTHAWAY, AND 
H. B. Austin. 

“T, D. K. Spacht, county judge within and for the 
eounty of Box Butte, state of Nebraska, hereby certify that 
the appeal undertaking in this case was handed to me by 
Daniel Roberts and left with me on the 18th day of July, 
1890, at 9:30 P. M., at my residence, in Box Butte county, 
Nebraska; that the said undertaking in appeal was entered 
of record in said case and securities thereon approved by 
me the 19th day of July, 1890. 

“ Witness my hand and official seal this 26th day of 
July, A. D. 1890. 

“SEAL. ] D. K. Spacut, 
“County Judge.” 


Vv. | 
McK inter & Lannine, | 
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A transcript was thereupon duly filed in the district 
court. The defendant in error in that court moved to dis- 
miss the appeal because the undertaking was uot filed in 
ten days from the date of the rendition of the judgment. 
The motion was sustained and the appeal dismissed, from 
which order the cause is brought into this court. 

" Section 26, chapter 20, Compiled Statutes, provides: 
“Tn civil actions brought under the provisions of this 
chapter either party may appeal from the judgment of the 
probate court, or prosecute a petition in error, in the same 
manner as provided by law in cases tried and determined 
by justices of the peace. The amount of the bond or un- 
dertaking taken shall be double the amount of the judg- 
ment and costs, and shall be approved by the probate 
judge.” 

Section 7 of the same chapter provides: “It shall be 
the duty of the probate judge, in each county, to hold a 
regular term of the probate court at his office at the county 
seat, commencing at 9 o’clock A. M. on the first Monday 
of each calendar month, for the trial of such civil actions 
brought before such court as are not cognizable before a 
justice of the peace. Such regular term shall be deemed 
to be open without any formal adjournment thereof until 
the third Monday of the same month, when all causes not 
then finally determined shall be continued by such court 
to the next regular term; but such courts shall be deemed 
to be always open for the filing of papers aud issuance of 
process in civil actions, and for the purpose of taking and 
entering judgment by confession.” 

Section 1007 of the Code provides: ‘‘ The party appeal- 
ing shall, within ten days from the rendition of judgment, 
enter into an undertaking to the adverse party, with at 
least one good and sufficient surety to be approved by such 
justice, in a sum not less than $50 in any case, nor less 
than double the amount of judgment and costs, condi- 
tioned: First—That the appellant will prosecute his ap- 
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peal to effect and without unnecessary delay. Second— 
That if judgment be adjudged against him on the appeal, 
he will satisfy such judgment and costs. Such undertak- 
ing need not be signed by the appellant.” 

Had the county judge in this case been a justice of the 
peace and the appeal undertaking delivered to him, as in 

. this case, no question, I think, would have been raised 
against it on the ground that it was not filed in time. The 
Code gives the appellant ten days after the day on which 
the judgment is rendered in which to file the undertaking. 
There is yo provision that it shall be filed during business 
hours. The undertaking must be delivered to the officer, 
and if the sureties are deemed sufficient, it his duty to ap- 
prove the undertaking. 

In State v. Clark, 24 Neb., 318, where the justice had 
received and retained the undertaking for an appeal with- 
out objection, it was held to be his duty to approve the 
same, and the appeal was sustained. It is said: “The 
particular objection to a bond presented to a justice for his 
approval must be made at or soon after the time of receiv- 
ing the same, and an opportunity given the appellant to 
correct the alleged defect. An appeal is a valuable right, 
and being in furtherance of justice, the laws relating to it 
are to be liberally construed. The justice, therefore, is to 
aid as far as possible in perfecting an appeal. The fact 
that the appeal is from his judgment is no reflection either 
upon his integrity or ability.” 

It is very clear that the undertaking in this case was filed 
within the proper time, and dates from the time of deliv- 
ery. The judgment is therefore reversed and the cause re- 
manded for further proceedings, 


REVERSED AND REMANDED, 


THE other judges concur. 
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CuaRKE Banxkina Company v. Isaac K. Wrieur, 
FILED JUNE 30, 1893. No. 4812. 


Attachment: MoTion To QUASH: AMENDMENT OF AFFIDAVIT. 
An affidavit for the issnance of an attachment may be amended 
by leave of the court, even after a motion to quash the proceed- 
ings is filed, because of that particular defect. 


Error from the district court of Buffalo county. Tried 
below before HAMER, J. 


8 


J. M. Easterling, H. M. Sinclair, and Sinclair & Brown, 
for plaintiff in error. 


Gid E. Newman, contra. 


MaxwELL, Cu. J. 


On the Ist day of April, 1891, the plaintiff commenced 
an action in the district court of Buffalo county against the 
defendant to recover money alleged to be loaned to the de- 
fendant by the plaintiff. On the same day the plaintiff, by 
J. M. Easterling, filed an affidavit for an order of attach- 
ment in said cause, as follows: 

“STaTe oF NEBRASKA, 
BurraLo County. \ss, 
“Tn the District Court of Buffalo County, Nebraska. 


“THe CLARKE BANKING COMPANY 
v. 
Isaac K. Wriaut, 


“J. M. Easterling, being first duly sworn, upon his oath 
deposes and says that he is the duly authorized attorney for 
the Clarke Banking Company, a corporation duly organ- 
ized under the laws of the state of Nebraska and doing 
business in Buffalo county, Nebraska, with office and place 
of business at Sartoria, in said county and state; that 
.plaintiff has commenced an action against Isaac K. Wright 
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in the district court of Buffalo county to recover the sum 
of: $250, with ten per cent interest from March 4, 1891, 
now due and payable to the plaintiff from defendant for 
money loaned the defendant at his special instance and re- 
quest. 

“Affiant further says that plaintiff’s claim is just, and 
that plaintiff ought, as he believes, to recover thereon the 
sum of $250; and that the defendant is a non-resident of 
the state of Nebraska, as he verily believes. 

“J. M. EasTEerLina. 

“Subscribed in my presence and sworn to before me 
this Ist day of April, 1891. 

“[SEAL. | Wi. G. Nye, 

“ Clerk of the District Court of Buffalo County, Neb.” 

On the filing of said affidavit an order of attachment 
was issued and certain property of the defendant attached. 
Afterwards the defendant appeared and filed the following 
motion : 

“Now comes the defendant, by his attorney, Gid E, 
Newman, and making a special appearance, objects to the 
jurisdiction of the court over the subject-matter of this suit 
for the reason that the affidavit filed herein, preliminary 
to the issuing of the attachment, is insufficient in law, be- 
cause it states that the defendant is a non-resident, upon in- 
formation, as he verily believes, and not in positive terms.” 

On the 13th day of June, 1891, and while the motion 
to dissolve the attachment was pending, the plaintiff made 
application to the court for leave to amend the affidavit for 
attachment as follows: 

“Now comes the plaintiff and asks leave of the court to 
amend the affidavit of attachment in the above entitled 
cause, so that said affidavit may positively state that said 
defendant is a non-resident of this state.’ 

The application to amend was overruled and the attach- 
ment discharged, and that is the error complained of. In 
this we think the court erred. 
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In Struthers v. McDowell, 5 Neb., 491, this court held 
that “An affidavit for the issuance of an attachment may 
be amended by leave of the court, even after a motion to 
quash the proceedings is filed, because of that particular de- 
fect.” In delivering the opinion of the court Chief Justice 
LAKE says (pp. 493-4): “Under our statute of amend- 
ments great latitude is given to the court in permitting 
even material defects to be remedied, especially where they 
were occasioned by mistake or are the result of oversight, 
and it can be seen that by so doing substantial justice will 
be done. And this rule is not limited to pleading merely, 
but is applicable to all proceedings in civil actions. (Irwin 
v. Bank of Bellefontaine, 6 O. St., 81; Campbell v. Whet- 
stone, 3 Scam. [IIl.], 361; Langworthy v. Waters, 11 Ja., 
432; O'Dea v. Washington County, 3 Neb.,118.y’ The 
decision in that case conforms to the spirit of the Code, 
and is riglit and will be adhered to. The court, therefore, 
should have permitted the amendment to be made. The 
judgment is reversed and the cause remanded for further 
proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


CHRISTIAN RATHMAN, APPELLANT, V. EpMUND PEYcKE, 
APPELLEE, ET AL. 


FILED JUNE 30, 1893. No. 3931, 


Equity: Contracts: Fraup: Rescission. Held, That as be- 
tween the plaintiff and Peycke the proof failed to show fraud, 
and that asthe plaintiff had refused the offer to redeem the 
cheese company’s stock by paying the amount for which it was 
taken as security with interest thereon, the judgment would be 
affirmed. 
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APPEAL from the district court of Douglas county. 
Heard below before WAKELEY, J. 


Charles B. Keller, for appellant. 
Charles Ogden, contra, 


MAXWELL, Cu. J. 


This action was brought in the district ¢ ourt of Douglas 
county on the 10th day of March, 1886, to require Peycke— 

First—To surrender up certain schoo’ leases left by 
Dorn with his wife for Christian Rathnan, and which 
were gotten possession of by Edmund Peycke and retained 
by him. 

Second—To require Edmund Peycke to account for 
and to repay to the said appellant certain moneys obtained 
from Rathman by fraud and false representations. 

Third—To cancel certain notes obtained from Rath- 
man through fraud, and on account of the failure of the 
consideration thereon, and 

Fourth—To cancel a certain contract entered into on 
the 2d day of January, 1885, assigning certain stock in 
the Blair Cheese Company from Rathman to Peycke, and 
to require the said Peycke to account for the value of said 
stock, in the meantime enjoining the transfer of said shares 
by said Peycke. 

While the action was pending the plaintiff filed a snp- 

_plemental petition setting forth that Peycke had borrowed 
large sums of money upon the shares of stock in the Blair 
Cheese Company assigned to him by the plaintiff, by reason 
of which the stock had become worthless, and praying for 
an accounting. 

On the trial of the cause the court granted the plaintiff 
leave to redeem the Blair Cheese Company’s stock by pay- 
ing the amount with interest, for which it was given as 
security. This offer the plaintiff declined, whereupon the 

28 
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court found the issues in favor of the defendants and dis- 
missed the action. The plaintiff appeals. 

It appears from the record that for sometime prior to 
March, 1886, one Rudolph Dorn held prominent positions 
in at least two companies in the state, and was receiving 
salaries the aggregate of which seems to have exceeded 
$400 per month. Dorn seems to have stood well as a busi- 
ness man, and the business relations between him and the 
plaintiff were of the most friendly character. The same is 
true of the business relations between the plaintiff and 
Peycke. Dorn suggested to both the plaintiff and Peycke 
that money could be made by leasing school lands in Keith 
county from the state. The result was that the plaintiff 
gave his note to Dorn for $1,280, and procured the notes 
of two or more of his brothers, each for a like amount, in 
favor of Dorn. These notes Dorn and Peycke indorsed, 
and Dorn obtained the money thereon. Peycke and three 
or four persons in Omaha were also induced to give their 
notes to Dorn for $1,280 each. The proof in regard to 
the amount of school land leased is quite meager. That 
some land was leased there is no doubt, but the quantity is 
left in doubt. It seems to be conceded, however, that the 
scheme was practically a failure, and that the contributors 
to the fund received but little for their investments. In the 
meantime the plaintiff’s note and those of his brothers, which 
he had indorsed, and had also been indorsed by Dorn and 
Peycke, had become due at a bank and were paid by Peycke. 
Thereupon the plaintiff gave him security upon his cheese 
company stock, and it is claimed that Peycke used unfair 
means to supplant the plaintiff in said company and in- 
state himself therein. 

There is testimony in the record tending to show that 
Dorn was dishonest and deceived both the plaintiff, Peycke, 
and a number of others, and inveigled them into the school 
land scheme by reason of which he obtained possession of 
a large amount of money without any effort on his part to 
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procure school lands, and that soon afterwards he absconded 
from the state. The proof fails to show that Peycke acted 
in bad faith with the plaintiff, or others, but seems, like the 
plaintiff, to have placed full reliance in Dorn. The charge 
of fraud against Peycke, therefore, is not sustained. The 
plaintiff was offered the right to redeem the cheese com- 
pany’s stock upon the payment of the amount for which it 
was taken as security and refused to accept of the same. 
That was the proper relief under the proof in the case. 
There is no error in the record and the judgment is 


AFFIRMED. 


THE other judges concur. 


Cuares H. Boyp, ADMINISTRATOR, APPELLEE, V. 
RosBert W. FurNAs, APPELLANT, ET AL. 


FILED JUNE 30, 1893. No. 4685, 


1, Judgments: Revivor: LimITATIoNs: JURISDICTION. Held, 
That the court had jurisdiction of the subject-matters and the 
parties served. 


2. : Proor. That the proof fully sustained the or- 
der of the court reviving the judgment. 

3. : LimrratTions, The limitation of one year in 
which to revive an action on motion does not apply to a proceed- 
ing to revive a judgment. 

4. : ACTION BY ADMINISTRATOR: PARTIES, Held,’ 


That the action was properly brought in the name of the admin- 
istrator. 


APPEAL from the district court of Lancaster county. 
Heard below before Frexp, J. 


Charles E. Magoon, for appellant. 
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J. ©. Johnston and H. H, Blodgett, contra. 


MAxwELL, Cu. J. 


This proceeding was brought in the district court of Lan- 
caster county to revive a judgment in the district court of 
that county. The conditional order of revival is as fol- 
lows: 


“And now comes Adelia Boyd, formerly Adelia Frank- 
man, and suggests to the court that the plaintiff Adolphus 
G. Frankman has died since the judgment was recovered 
in this action, and that Charles H. Boyd has been appointed 
administrator of his estate, and that there still remains due 
and unpaid on said judgment the sum of $579.92, and the 
sum of $81.52 costs, and interest thereon from September 
14, 1889, and the court being fully advised in the prem- 
ises, on motion of the plaintiff it is ordered that the de- 
fendants Robert W. Furnas and Orsamus H. Irish show 
cause, within twenty days from the service of this order, 
why judgment for the sum of $579.92 should not be re- 
vived against them, the said Robert W. Furnas and Orsa- 
mus H. Irish, and in favor of Charles H. Boyd, the ad- 
ministrator of the estate of the deceased, Adolphus G. 
‘Frankman.” 


This order was duly served on the defendant Furnas 
and he, through his attorney, filed his answer as follows: 

“Comes now the defendant Robert W. Furnas, and ob- 
jects to the revivor of the judgment heretofore rendered 
herein for the reasons following : 

“J, The court has no jurisdiction of the subject-matter. 

“2. The relief asked in the application herein is con- 
trary to the law. 

“3. There is no authority in Jaw for granting the appli- 
cation herein. 

“4, That said application was not made within the time 
fixed by law. 
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“5. That the said Boyd has no right to the relief prayed — 
for in said application, and has not the right in law to 
make said application. 

“6, That said A.G. Frankman on the Ist day of April, 
1875, assigned said judgment to one A. N. Gold wood, and 
that said Frankman was not the owner of said judgment 
at the time of his death.” 

On the hearing the court made the following order: 

“This cause having been heretofore, on a former day of 
this term of court, to-wit, December 20, 1890, submitted to 
the court upon the motion of Charles H. Boyd, adminis- 
trator of the estate of the said Adolphus G. Frankman, now 
deceased, to revive the judgment heretofore entered in this 
court in the above entitled cause, in favor of the said 
plaintiff and against the said defendants, which judgment 
has become dormant by lapse of time, and because of the 
death of the said plaintiff, and it appearing to the court that 
“the order heretofore entered herein commanding the said 
defendants to show cause, if any there be, why said judg- 
ment should not stand revived has been duly served upon 
the defendant Robert W. Furnas, and that no sufficient 
cause has been shown by him why said judgment should 
not be revived, the court doth sustain said motion. 

“Tt is therefore considered and adjudged by the court 
that the judgment entered herein on the 21st day of April, 
A. D. 1875, for the sum of $237.52, with interest on said 
sum from the said 21st day of April, 1875, at the rate of 
ten per cent per annum until paid, and costs of suit, taxed 
at $45.98, be, and the same hereby is, revived in the name 
of the said Charles H. Boyd, administrator of the estate of 
Adolphus G. Frankman, deceased, together with the costs 
of increase, taxed at $46.39, and the costs in this behalf 
expended, taxed at $10.30, and for all of which sums ex- 
ecution is hereby awarded.” 

The errors assigned are the same as in the answer. 

It will be observed that the answer is exceedingly vague 
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and indefinite. Take the first assignment, that “ the court 
has no jurisdiction of the subject-matter.” It is not denied 
that the court has authority to revive a judgment which 
by lapse of time has become dormant. Such power is 
clearly conferred by statute and has been exercised by the 
courts wherever the facts justified the revival. (Haton v. 
Hasty, 6 Neb., 419; Gillette v. Morrison, 7 Id., 263; Hun- 
ter v. Leahy, 18 Id., 80; Dennis v. Omaha National Bank, 
19 Id., 675; Garrison v. C. Aultman & Co., 20 Id., 311; 
Creighton v. Gorum, 23 Id., 502.) In the case last cited a 
judgment was recovered in the county court, a transcript 
thereof filed in the district court, on which an execution 
was issued and returned unsatisfied. No other proceedings 
were had for more than nine years, when steps were taken 
to revive the judgment, and it was held that the plaintiff 
was entitled to an order of revivor. The court therefore 
had jurisdiction of the subject-matter and the first objection 
is overruled. 

The second, third, and fourth assignments may be con- 
sidered together. In substance they allege a want of au- 
thority to grant the relief sought. As stated in the first 
proposition, such authority does exist. 

The fifth assignment, that Boyd has no right to relief 
prayed for, fails to assign any reason which would bar the 
right. The answer does not deny that he is administrator 
of Frankman’s estate, and even if it did, the proof tends 
to show that he is such administrator and is entitled to 
have the judgment revived. 

The testimony tends to show that in 1875 Frankman as- 
signed the judgment to Goldwood as security; that Frank- 
man was appointed subagent of Goldwood for the sale of 
sewing machines, and being unable to give a bond, he as- 
signed $200 of the judgment in lieu thereof for the faith- 
ful performance of his duty; that he faithfully performed 
his duty and therefore the assignment did not become abso- 
lute... Goldwood is not here complaining nor claiming any 
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rights in the premises, and in our view the proof is suffi- 
cient to entitle the plaintiff to recover. 

Some objection is made to the form of the action, in 
effect that the action is brought in the name of the estate 
and not the administrator. It does appear that the action 
is brought by Boyd as administrator of the estate of Frank- 
man, and that he is such administrator. There is no merit 
in the defense and the judgment is 


¢ 
AFFIRMED, 


THE other judges concur, 


ReEep Bros. & Company v. R. T. Davis Minune 
CoMPANY. 


FriLep JUNE 30, 1893. No. 5081. 


Assumpsit: EvrpENcE: Review. In an action on account for 
flour sold and delivered, a number of defenses were set up which 
the proof failed to sustain, and the jury having found for the 
plaintiff, held, that the judgment was right and no error in the 
record. 


Error from the district court of Cass county, Tried 
below before CHAPMAN, J. 


HI. D. Travis, for plaintiff in error. 
A, N. Sullivan and Gregory, Day & Day, contra, 


MAXWELL, Cu. J. 


This is an action upon an account for flour sold and de- 
livered to recover the sum of $261, with interest from 
September 1, 1890. 
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To the petition the defendant below filed an answer as 
follows: 

“Comes now the defendant herein and for answer to 
plaintiff’s petition admits that the plaintiff is a corpora- 
tion duly organized under the laws of the state of Mis- 
souri; admits that the defendant is a corporation organ- 
ized under the laws of the state of Nebraska and doing 
a general merchandise business at Weeping Water, Ne- 
braska. 

“2. Defendant admits that on or about the 1st of Sep- 
tember, 1890,-the defendant purchased of and from the 
plaintiff a bill of goods, to-wit, flour; that the said flour 
was sold to defendant by plaintiff, the price of which was 
$633.20. But at the time of said sale and before the same 
was consummated the plaintiff, by its agent, stated and 
represented and warranted to the defendant that the afore- 
said flour was first-class and equal to the brand of flour 
which defendant was selling at that time, and which said 
brand of flour was first-class. That defendant, relying on the 
aforesaid, statements and representation so made by plaintiff, 
purchased the aforesaid flour, and agreed to pay the sum of" 
$633.40 therefor in case flour was as represented ; and by 
reason of the aforesaid warranty of plaintiff, defendant 
was induced to accept said flour, and place it upon the mar- 
ket, and to retail the same to its customers. 

‘¢ 3. That the aforesaid representations made by plaintiff 
as to the quality of the said flour purchased were not true,. 
but that said flour was of an inferior grade or quality and 
of entirely different quality from that which defendant 
agreed to purchase from plaintiff, and of but little value, 
and which plaintiff agreed to furnish defendant, and that 
said flour purchased from plaintiff was wholly unfit for use. 

“4. That it notified plaintiff that said flour was not flour 
as plaintiff represented it to be, and returned the same to 
plaintiff, whereupon the plaintiff represented to defendant 
that it had changed said flour for a better quality, and re- 
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turned to defendant; but defendant represents the fact to 
be that plaintiff did not change all of said flour, whereupon 
defendant returned said flour to plaintiff. 

“5, That at the time of the purchase of said flour from 
plaintiff it had a large and valuable trade in flour and had 
the confidence of all its customers in that line of trade, but 
that by reason of the bad quality of the flour purchased 
from the plaintiff, and believing the representations of 
plaintiff to be true, and having sold some of said flour and 
recommended it to be as good quality as the brand of flour 
which it had been selling heretofore, defendant lost its 
retail flour trade, to the very great damage of defendant in 
the sum of $500. 

“6, Defendant further represents that plaintiff is indebted 
to the defendant in the sum of $43.60, money paid out for 
use and benefit of plaintiff by defendant in connection with 
the transaction aforesaid. 

“7, Defendant denies each and every allegation in plaint- 
iff’s petition contained not herein specifically admitted. 

“Wherefore, by reason of the breach of warranty of 
plaintiff of the flour aforesaid, and the misrepresentation 
and fraud of plaintiff, the defendant has been damaged in 
the amount of $500; and plaintiff is indebted to the de- 
fendant for money paid out for plaintiff in the sum of 
$43.60. Defendant therefore prays judgment for $543.60 
and the costs of this suit.” 

The reply need not be noticed. 

On the trial of the cause the jury returned a verdict in 
favor of the defendant in error for the sum of $231, upon 
which judgment was rendered. 

No objection to the instructions is made in the plaintiff 
in error’s brief. It is true the rule as to the measure of 
damages as contended for is stated. Whether the rule 
contended for is correct or not we need not determine, as it 
is not alleged that the jury disregarded the instructions 
given by the court. : 
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It is contended that one Underwood, an agent of the de- 
fendant in error, was permitted to testify as to the quality 
of the flour sold without showing any qualification in that 
line. The proof clearly shows that Underwood was en- 
gaged in selling flour in the different markets of Nebraska 
and knew what flour was worth at Weeping Water. It is 
apparent that there is no real defense to the action and that 
the judgment is right. It is therefore 


AFFIRMED. 


THE other judges concur. 


Saran A. Dimick, APPELLANT, Vv. GRAND IsLAND 
BanKiInG CoMPANY, APPELLEE, ET AL, 


FiLep JuNE 30, 1893. No. 5117. 


4, Land Contracts: Morteacrs: SALE: ASSIGNMENT: FoRE- 
CLosuRE: Equity. In 1881 one N. purchased from the U. P. 
Ry. Co. a certain tract of land on credit. This land was sold to 
various persons prior to 1887. In that year, the contracts being 
the property of one S8., he mortgaged the same for a Jarge amount 
to one D. He also conveyed the land to the G. I. Bank, and 
soon afterwards assigned the contracts to the bank. D. began 
an action to foreclose the mortgage in his favor and made the 
bank a party. After the answer of the bank was filed, the bauk, 
at D.’s request, paid $212 to the U. P. Ry. Co., then due on the 
land contracts. No claim was made for this in the foreclosure 
proceedings. In an action by the devisee of D. to have the 
bank deliver up the contracts and quiet the plaintiff's title in 
the land, held, that the bank was entitled to $212 and interest 
thereon, and a decree of foreclosure to that effect was right. 


2. Mortgage Foreclosure: Equity: Lizns: PLEADING. The 
provision of the Code, that the plaintiff shall state iu his petition 
whether any proceedings had been had at law for the recovery 
of the debt, or any part thereof, applies alone to formal mort- 

gages, and not to mortgages or liens arising out of the equities 
between the parties. 
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APPEAL from the district court of Hamilton county. 
Heard below before BATEs, J. 


E. J. Hainer and E. L. King, for appellant. 
Abbott & Caldwell, contra. 


MAXWELL, Cu. J. 


This is an action to quiet title to real estate. On the 
trial of the cause in the court below judgment was rendered 
in favor of the banking company, from which the plaintiff 
appeals. The facts are correctly stated in the appellant’s 
brief and the statement will be taken from that. 

“The pleadings show that on February 11, 1881, the 
Union Pacific Railway Company sold to Christian Need- 
ham the north half of the northwest quarter section 19, 
township 13, range 5, in Hamilton county, Nebraska, on 
its usual ternis: one-tenth cash, balance on ten yearly de- 
ferred payments, and as evidence of the sale and its terms 
made and delivered to the purchaser its sale contracts 
numbers 46,868-9'in the form usually employed by it. 
These contracts were assigued by Needham to one Putnam, 
and by Putnam to John W. Smith, mentioned in the plead- 
ings. On August 27, 1885, Smith and wife mortgaged 
these lands, with other tracts, to Chauncey 8. Dimick for 
a large amount. The mortgage was immediately and prop- 
erly recorded. Thereafter, on October 6, 1885, Smith and 
wife conveyed the same premises by quitclaim deed to the 
defendant banking company, which deed was also duly re- 
‘corded. Three days later, October 9, 1885, Smith and 
wife assigned and delivered said Union Pacific railway 
contracts of sale to the banking company. This assign- 
‘meut was approved by the railway company on October 14, 
1885, and the bank has ever since retained possession of 
the contracts. 

“Tt is admitted in its answer that the banking company 
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had actual knowledge of the Dimick mortgage and that its 
rights under the deed and assignment were subsequent to 
the Dimick mortgage. After the maturity of his mortgage 
Dimick commenced foreclosure in the Hamilton county 
district court, making the banking company defendant. This 
cause was removed to the federal court and was consoli- 
dated with other foreclosure cases affecting the same prop- 
erty. Under date November 23, 1886, all the parties to 
these consolidated cases, including Dimick and the banking 
company, entered into a stipulation declaring the amounts 
‘due each, fixing their respective priorities and rights, and 
for a foreclosure of their several liens. On this stipnla- 
lation decree was rendered in the federal court on April 
11, 1887. A copy of this stipulation, and also of the de- 
cree rendered thereunder, is attached to plaintiff’s petition 

and were introduced in evidence. 

“Paragraph 2 of the stipulation declares the amount 
due Chauncey S. Dimick on his mortgage to be $3,771.45, 
with ten per cent interest from November 8, 1886. _ 

“Paragraph 3 provides that Chauncey S. Dimick has a 
first and best lien on the land above described, and being 
the property in dispute in this action, and that he has sub- 
sequent liens on other tracts described in the stipulation. 

“ Paragraph 10 is in the following language: ‘That any 
surplus that may arise after the satisfaction of the liens 
above stated, with the costs, shall be paid into court to await 
its further order in the premises, and that the Grand Isl- 
and Banking Company shall have the right to redeem all 
and any of several said tracts or parcels of Jand from this 
decree or from any sale thereunder at any time prior to the 
confirmation of such sale upon payment of the amounts 
hereinbefore declared to be a lien thereon with its pro rata 
share of the costs, said costs to be apportioned proportion- 
ally to the amount of tle liens on the several tracts here- 
‘nbefore described.’ 

“The decree follows the stipulation. It declares that 
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‘Grand Island Banking Company is the present owner of 
the equity of redemption’ in and to all the Jands mentioned, 

-and contains the usual provisions of such decrees, among 
them being that the Grand Island Banking Company ‘be- 
ing forever barred and foreclosed of all equity of redemp- 
tion and claim in and to the premises.’ The banking com- 
pany did not in that case set up or claim anything for the 
$212. Under this decree the sale was had on June 6, 1889, 
and the land in question sold to Chauncey S. Dimick, mort- 
gagee, for $800. On June 10, 1889, this sale was con- 
firmed by the court, and on the same date deed was made 
thereunder to Chauncey 8. Dimick by the special master 
in chancery making the sale. 

“Pending these proceedings, on November 30, 1886, 
being seven days after the date of the stipulation to which 
reference has been made, but more than four months be- 
fore the date of the decree, and more than two years anda 
half before the sale and confirmation, the bank paid on 
these contracts to the Union Pacific Railway Company, 
$212, being delinquent payments and interest due thereon. 
Immediately after receiving his deed from the master in 
chancery, Chauncey S. Dimick entered into possession of 
the premises, and soon thereafter died, leaving a will 
whereby he devised to his widow, the plaintiff, the Jand in 
question, She made the remaining payments to the rail- 
way company, and when the last payment became due, 
tendered the sum and demanded the deed. The railway 
company insisted upon a surrender of the contracts before 
making a deed, aud the bank refused to deliver the con- 
tracts except upon payment of the $212 paid by it on 
the contracts, insisting that while the assignments of tha 
contracts upon their face were absolute, yet it took them 
as security for a large sum of money due it from Smith at 
the time the assignments were made and it made such pay- 
ments at the request of plaintiff’s testator; that it did this 
to protect its security, and that the payment was necessary 
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to protect the interest of Chauncey S. Dimick as well as of 
the bank. That the claim of the railway company was 
prior to the claim either of Chauncey 8. Dimick or the . 
bank, and that by making the payment the bank became 
subrogated to the claim of the railway company and has a 
lien on the contracts and on the land for its repayment. 
The railway company was not a party to the foreclosure 
proceedings and the bank did not set up its payment, nor 
any claim based thereon by way of supplemental pleadings 
or otherwise, but suffered a decree to be taken, the sale to 
be had, confirmation made, and deed issued without taking 
any steps whatever to protect or recover the payment so 
made by it. In its answer the bank makes no reference 
whatever to the deed made it by Smith and wife. It offers 
no explanation of the deed having been made or recorded, 
neither does the bank make any averment or showing, 
either by pleading or proof, that anything remains due 
it from Smith, nor does the answer allege any breach of 
the alleged implied contract to repay the $212 paid by it 
on the contracts; nor yet does it allege that no proceed- 
ings have been had at law to recover the amount due. 

“ This suit was brought by plaintiff, as devisee of Chaun- 
cey S. Dimick, to compel the bank to surrender the contract, 
and the railway company to make deed to her for the lands 
in question. ‘The railway company, by their answer and 
stipulation filed in the case, offer to make a deed to the 
party adjudged by the court to be entitled thereto. The 
district court adjudged that the bank had a lien on the con- 
tracts to the land in question for said sum of $212 with 
interest, and gave a decree of foreclosure for the same.” 

It will be observed that payments were made by the 
bank at the request of Dimick, the mortgagee. Unless such 
payments had been made by some one the contracts would 
have been subject to forfeiture, and if forfeited the entire 
security of the mortgagee would have been lost. The pay- 
ment of this money was an independent transaction and, so 
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far as appears, entirely disconnected with the mortgage in 
that case. The bank held the contracts, which were duly 
assigned to it as security, and were also security in favor 
of Dimick. He became the purchaser under the decree of 
foreclosure. The $212 in question was one of the pay- 
ments for the land. The plaintiff, as devisee of Dimick, 
seeks to have the lien of the bank canceled without mak- 
ing payment of the same. It is a fundamental rule of 
equity that he who seeks equity must do equity, and that 
rule applies in this case. In order to divest the lien of the 
bank on the premises the plaintiff must pay the amount 
due thereon. 

Objection is made that the defendant’s answer does not 
allege that no proceedings have been had at law for the 
recovery of the debt or any part thereof. This provision 
of our statute is intended for formal nfortgages and not for 
liens arising out of the equities between the parties. Thus 
at common law the mortgagee, after default, could maintain 
ejectment to recover the possession, an action on the note, 
and to foreclose the mortgage, all at the same time. The 
hardship and expense to the mortgagor were very burden- 
some, and not unfrequently stripped him of al] his prop- 
erty. To avoid these the statute in question was passed. 
But ejectment cannot be had ia favor of the mortgagee in 
any case, nor on an equitable lien to recover the possession. 
Neither can an action at law, as a rule, be maintained to 
enforce the claim which usually can be enforced only in 
equity. There is no error in the record and the judg- 
ment is 


AFFIRMED. 


THE other judges concur. 
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Mary C. Woops v. DANIEL P. WEST. 
FILED JUNE 30, 1893, No. 4181. 


BHjectment: BounpaRixs: EsTABLISHMENT OF Lost CORNERS. 
The question involved was the location of a government corner 
when the original corner had been tampered with, and there were 
three points alleged to be the true corner. There being no one 
to identify positively any point as the correct corner established 
by the government, held, that surveys from known government 
corners both north and south and east and west of the corner in 
dispute, by which it was located on & line with other corners on 
both of said lines, and each Jand-owner would thereby be given 
the full amount of land called for by his patent, would be pre- 
ferred to a survey which was not begun at a known government 
corner and lacked many of the elements of certainty, and which 
gave one of the land-owners much more than he was entitled to 
under bis patent, aud the other less. 

T.1N., R. 31 West, of 6th Pr. Mer. 
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PLAT OF D. 8. HASTY. 
Length of Woods’ east line by Hasty’s survey, 20 chains; by Phoebus’ survey, 17-60. 
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Error from the district court of Furnas county. Tried 
below before CocHRAN, J. 


L. W. Colby, J. P. Lindsay, and Pemberton & Bush, for 


plaintiff in error. 


McClure & Anderson, John T. McClure, and W. 8. 


Morlan, contra. 


MaxweELL, Cu. J. 


This is an action of ejectment brought by the defendant 
in error against the plaintiff in error to recover the pos- 
session of about ten acres of land. There is an evident _ 
mistake in the description in the petition, and on the trial 
the parties stipulated as follows: 

“Tt is hereby stipulated by and between the parties 
plaintiff and defendant in this action that the title to the 
southeast quarter of section 8, town 1, range 21, is in 
the plaintiff Daniel P. West, and that the north: half of 
the northeast quarter of section 17, town 1, range 21, 
is in the defendant Mary C. Woods, That if the jury 
find the original government corner to be at the corner 
known as ‘The Phoebus Corner,’ that they shall find for 
the plaintiff; if they find that the corner is at or near the 
corner known as ‘ The Hasty Corner or Worthington Cor- 
ner,’ they shall then find for the defendant; and that if 
they find for the plaintiff, the amount of the damages shall 
be one dollar.” 

The right of the defendant in error to the land in ques- 
tion rests upon the accuracy of a survey made by one 
Phoebus, and of the plaintiff in error on the surveys of 
Hasty and Worthington. Phebus, on cross-examination, 
testifies as follows: 

Q. You say you surveyed to this corner three times 
only? 

A. Yes, sir. 

29 
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Q. What were you surveying the first time. 

A. Section 4. 

Q. You run a line from the southwest corner of section 
4 to this corner in dispute at that time, did you? 

A. Yes, sir. 

Q. Survey any part of section 8 or 9 at that time? 

A. Not until after I was done with section 4. 

Q. For what purpose did you run the line between sec- 
tions 8 and 9 to the corner in dispute? 

A. At the corner of 4, 5, 8, and 9 there were two cor- 
ners. J runa mile north and a mile south to determine 
which was the correct corner. 

Q. Did you locate the corner at that time—at the cor- 
ner of 4, 5, 8, and 9? 

A. I did not. 

Q. Did you locate one of these corners as the correct 
corner? 

A. Yes, sir; I took the south corner as being the correct 
corner. : 

Q. How far from this corner of 4, 5, 8, and 9 is this 
south corner of 4, 5, 8, and 9 to the corner in dispute, the 
one you recognized as the government corner? 

A. I haven’t the first measurement, but I afterwards 
measured it on the survey of section 9. 

Q. What was the distance at that time, if you recollect? 

A. Eighty-one chains and thirty-one links, 

Q. How far was the corner you recognized to 4, 5, 8, 
and 9 south of the corner marked there? 

A. About four chains, 

Q. You had started at the north one of these two cor- 
ners and run south the distance that you made from the 
south corner to the corner of 16, 17, 8, and 9, you would 
have come nearer the corner you recognized there or the 
corner known as “The Hasty Corner”? 

A. I measured in both directions from the corner of 4, 
5, 8, and 9—both north and south. 
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Q. I will ask the question in a different form. Is not 
the distance between the two corners at the corner of 4, 5, 
8, and 9 north and south about the same as the distance be- 
tween the corner you recognized to 16,17, 8, and 9 and 
the Hasty corner? , 

A. Jt is not quite so much. 

Q. About how mach does it lack of being the same? 

A. I think about a chain less. 

Q. How much? 

A. About a chain. 

Q. The second time you were there, what were you sur- 
veying ? 

A. Section 9. 

Q. When was that ? 

A. 1887. 

Q. When did you survey section 8 or the southeast 
quarter of section 8? 


A. 1888. 

Q. Where did you begin at the time you oe that? 
A. At the southeast corner. 

Q. Then where did you run? 

A. Iran west. , 

Q. How far? 

A. A mile. 

Q. Did you run directly a mile? 

A. I closed on the quarter section corner and. then ran 


west another half mile. 

Q. Did you run on the variations given in the govern- 
ment field notes? 

A. Idid not; I ran a straight line from corner to cor- 
ner. 

Q. Then where did you run from the quarter corner be- 
tween 8 and 17? 

A. I ran west. 

Q. How far—to what point? 

A. To the section corner. 
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Q. Then you run north to the first quarter corner? 

A. Yes, sir; between 7 and 8. 

Q. Then east? 

A. East across section 8. 

Q. Did you close there? 

A. Yes, sir. 

Q. Then you closed at the quarter corner between 8 
and 9? 

A. Yes, sir. 

Q. Then where did you commence? 

A. I began at the quarter section corner between 8 and 
17 and ran north across the section. 

Q. Is that all the survey you made at that time of the 
lines you run? . 

A. Yes,sir; excepting to locate these three corners; there 
are three corners set for the corner of 8, 9,16, and 17. I 
measured between the corners. 

Q. You measured between these corners? 

A. Yes, sir. 

Q. Then you didn’t at that time ran from the quarter 
corner between 8 and 9 to this corner in dispute? 

A. No. 

Q. What part of section 8 were you surveying at that 
time? 

A. I set the corner for the center of 8. The southeast 
corner was what was required. 

Q. Did you attempt to found any corners there at the 
corner of 16, 17, 8, and 9? : 

_ A. No, sir; I found three marks and I thought I 
hadn’t better locate any more. 

Q. Which one did you recognize? 

A. The south one. 

Q. You didn’t attempt to locate a corner there, did you ? 

A. I did not. 

Q. Did you run south at that time from the corner in 
dispute a mile? 
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A. I did not. 

Q. Were you ever at or did you ever attempt to find the 
‘corner of sections 17, 16, 20, and 21? 

' A. No, sir. 

Mr. Worthington testifies as follows: 

Well I commenced at the state line on the south side of 
the township at the southwest corner of section 33 and 
chained north clear across the township, the chaining—our 
chaining didn’t agree exactly with the government field 
notes, although it was very close until we got up there to the 
southwest corner of section 16. 

Q. How far is that south of the disputed corner? 

A. One mile. From there I ran a straight line two 
miles north and struck the section corner. 

Q. Well, what did you do then? 

A. Well, I found that there were two rods over the two 
miles in the two sections. Then I commenced at the town- 

‘ship line on the east side and ran west across the township ; 
our chainings did not agree with the government field 
notes. I ran to the southwest corner of section 10 and 
then I ran a straight line two miles west through to the 
southwest corner of section 8. These two miles overrun 
six rods. I didn’t chain across the township then. I went 
back there and divided up the distance between the south- 
west corner of 10 and the southwest corner of 8, and the 
southwest corner of 16 and 4, and put a stone in there. 

Q. You may state whether you found any corner one 
mile south. of this disputed corner. 

A. Well, I could not say that it was a government 
corner; I found a stone set in the gound. 

Q. As compared with the government field notes in dis- 
tance from the Kansas line, how was it set? 

-A. Well, it was very close. 

Q. The first mile you run from the Kansas line, how 
much was that ? 

A. I don’t think I found a stone at the first mile. 
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- Q. How was it with the second section ? 
‘A. The second section, I found a stone there, but I didn’t 
put down the distance. 
Q. Had you the field notes with you at the time you 
made this survey ? 
*:A.T had copies. o% 
‘- Q. State just how you located the corner in dispute. 
“A, Well, after I chained to the southwest corner of sec- 
tion 16 I found it did correspond very closely with the 
government field notes. From there I ran a straight line 
to the southwest corner of section 4 due north; then I put: 
in a stake and divided that distance up equally ; I divided 
the excess up equally between the two sections. From the 
county line I ran west to the southwest corner of section’ 
10. Then I ran a straight line two miles west to the south- 
west corner of section 8; then I divided the distance up 
equally and put a stone there. 
Q. That was the corner finally located ? 
‘A. Yes, sir. 
iQ. Did you see the Phoebus corner while you were 
there? 
‘ A. Yes, sir. 
'Q. How far is the Phoebus corner from the corner you’ 
located ? , 
' A. It is four chains and sixty-eight links south and two’ 
chains and eighty-two links west. : 
Q. That is the Phebus corner? 
A. Yes, sir. 
*Q. Do you know the corner known as the Hasty cor- 
ner? 
A.- Yes, sir. 
Q. How did that corner correspond with the corner— 
with your survey ? 
A. It was a very little west and about a rod south. 
Q. Did you take either the Hasty corner or the Phoebus 
corner in consideration in locating that corner? 
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A. No, sir. 

Mr. Hasty testifies : 

Q. Well, you may state what you did in Site the sur- 
vey to locate that corner. 

A. Well, I can state it as well without the plat as I can 
with the plat, without you want me to give the measure- 
ments. 

~ Q. I want you to give the measurements and point them 
out to the jury as you testify. 

A. It was ten years ago and I only have my recollec-_ 
tion and my notes to go by. AsTI recollect it, I was called 
there to survey, and I think I commenced on the north 
boundary of the section first, but at the northwest corner 
of the section, if I recollect right, there was a government 
corner, but there was some dispute about it. 

_Q. The northwest corner of what section? 

A. Section 8. I commenced at the northwest corner and | 
ran south to the southwest corner, and I found that that cor- 
ner had been obliterated and plowed up and destroyed at 
the southwest corner of the section. I think that in look- 
ing at my notes I found some signs, enough so I considered 
that I found the place where the government corner was— © 
the right government corner was, and so I put a stone 
where I thought it was; then I ran the north line of the 
section and when I came to the northeast corner of the sec- 
tion—I had been told something about several corners there 
at the northwest corner—and when I came there I found 
two plain government corners apparently, and a third one 
that was not so plain, but some man called my attention to 
it and he said he thought that it looked like a government 
corner—I don’t know who it was now—lI was unable to 
tell which was the government corner, but it looked very 
rouch like a government corner; one of them had two pits 
and a trench dug on the south side of it—that is, two pits 
dug together. There were three corners and I was ata 
loss to know what to do in the matter, and I think I se- 
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Jected one that apparently looked most like a corner and 
run south from that. A half mile south I discovered a 
quarter section with a mound and two pits, and that is 
what represents a quarter section. I kept on that direction 
south another half mile and came out into a plowed field; 
anyhow I had been told or seen this corner. I went the 
next day, I think it was. I went back to the southwest 
corner of section 8 (I am talking about section 8 now en- 
tirely). I went back to the southwest corner of section 8 
and ran east to see if I could find anything appearing like 
a corner, and somewhere in the neighborhood of half a 
mile I found a government corner, two pits and a mound. 
Tran east from that and missed this corner. I think the 
chainmen, myself, and the flagmen were all present. I 
could not get any advice from anybody or understand any- 
thing about it. I worked until night and I didn’t satisfy 
myself. I think the next day I went south. I think I 
went to the state line, but I didn’t keep the minutes of it 
so I could tell the time, but I went south to a plain gov- 
ernment corner that uo one disputed, and then I ran north 
and found a corner, I think half a mile south of this dis- 
puted corner, that any one could see, but they didn’t seem 
to know where it was. In going up on that line from the 
south I came toa corner marked +8. a half a mile from 
the corner south of it at a proper distance on a true line. 
I made up my mind that that was a government corner, 
and I proceeded to the line up there and connected it with 
the line I run before, out at the same point in the plowed 
field. I then took the measurements from the two pits 
north of the disputed corner at the quarter corner. I 
studied the matter over and I thought the missing corner 
had been plowed up or something, and I set my corner 
half way between these two corners north and south. 

Q. That was half way between what corners—the quar- 
ter corner north of the disputed corner and the quarter cor- 
ner south of the disputed corner, and as I understand you 
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the quarter corner south of the disputed was marked with 
a stone that had government marks on it? 

A. It was marked } §. 

Q. What kind of a mark—what kind of a government 
corner did you find a mile north of this disputed corner ? 

A. I found two pits and a mound. There should have 
been a stake, but I didn’t find any stake. 

Q. Then you set your corner at an equal distance be- 
tween these two quarter sections? 

A. Yes, sir; that is what I tried to do. 

Q. I will ask you if this corner still stands there as the 
Hasty corner ? 

A. Yes, sir; the measurements come to the same point 
to-day again. . 

Q. Then your measurement establishing this corner was 
made in ’79, wasn’t it? 

A. It was. : 

Q. Now what measurements did you make the last time 
you were there? 

A. Simply run over these lines, part of them that I had 
run before. I commenced on the state line, Kansas state line, 
and I took a corner on that line and ran north past this 
disputed corner across the township. 

Q. How did you find the measurement from the Kansas 
line out as far as one-half mile south of this disputed cor- 
ner as to the distance shown by the field notes? 

A. I can’t recollect the figures, I would have to get that 
from the chainmen. The first half mile I found to be forty- 
one chains and thirty-five links, and the next half mile 
was forty chains and thirty-five links, the next half mile 
forty chains and twelve links, the next half mile forty 
chains and twenty-five links, the next half mile forty chains 
and thirty links, the next half mile forty chains and seven- 
teen links, the next forty chains and twenty-six links, 
which runs to the next corner south of the disputed corner. 

Q. Now I will ask you if in ’79, when you made this 
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survey, you found a government corner one mile south—or 
the first government section corner one mile south of the 
disputed corner? 

A. I found what I supposed to be a government corner 
stone answering the description of the government field 
notes set in the ground that I took to be the government 
corner—supposed it to be, No one disputed it, at the time 
that I measured it, to be the disputed corner. 

Q. This stone that you found half mile south of the dis- 
puted coruer, is that stone there yet? 

A. Yes, sir. 

Q. Is it the same stone? 

A. It is the same stone. 

Q. In running on a general direct line with all the 
corners north and south on which you run a linecould you 
strike the corner known as the Phcebus corner? 

A. Not very close. 

Q. On which side would it run of it—what side and 
about how far ? 

A. Most of the corners across the township would run 
a little east of where I set the corner. 

Q. That would be still further east then than your cor- 
ner is, or the Phebus corner? 

A. All the corners, I believe, but one or two, set east 
from that line. 

Q What is the distance between the stone that is half 
mile south—that is, the government corner—what is the 
distance between that corner and the Phoebus corner? 

A. Thirty-five chains and ten links, 

Q. What is the distance between that stone and your 
corner? 

A. In the survey that I made in 779 it was forty, and in 
the survey the other day the chainmen made it, as they re- 
turned it to me, thirty-five links over forty chains—forty 
chains and thirty-five links. 

We thus ‘see that there are three alleged corners at the 
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corner of sections 8, 9, 16,and 17—the one indispute. That 
the government corner had been tampered with was appar- 
ent to any person who examined the matter. Mr. Phcebus 
in making his survey does not say that he sought by start- 
ing from the established corners to arrive at the correct 
location of the corner in dispute. He seems to have taken 
the word of the man who employed him as to the loca- 
tion of the corners, and adopted the one most favorable to 
him. The value of such a survey in settling the exact 
line between land-owners is but little. On the other hand, 
both Worthington and Hasty, finding that the corner 
in dispute had been tampered with, started from clearly 
defined and recoznized corners and found no difficulty in 
following the lines, and found both the section and quarter 
section corners both substantially on the lines running 
north and south, and also on those running east and west. 
Tt will be seen from the plat that the other lines are sub- 
stantially straight and cross at right angles, while, if the 
corner in question as located by Phcebus is correct, the cor- 
ner is out of the line more than twenty rods, This is not 
very probable, and the proof fails to show in a satisfactory 
manner the location of the government corner at that point. 
In addition to this the corner as fixed by Worthington and 
Hasty gives to both the plaintiff and defendant the full 
amount of land to which they are entitled under their pat- 
eats, while under the Phoebus survey the defendant in error 
would have at least ten acres more than the patent calls for, 
while the plaintiff in error would be that much short. 
Upon the whole case it is apparent that the verdict and 
judgment are against the clear weight of testimony and the 
judgment is therefore reversed and the cause remanded for 
further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 
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Roxiuw L. Downine v. GEoRGE W. OVERMIRE ET.AL. 


FILED JUNE 30, 1893. No. 4453. 


Attachment: Property In HANDs of GARNISHEE: SUBSEQUENT 
LEVY AND SALE: LIABILITY OF OFFICER. In an action by at- 
tachment a yarnishee was ordered to hold sufficient property of 
the debtor to satisfy the debt, which he failed todo. After the 
garnishment another creditor levied an attachment on a part of 
the property in the garnishee’s hands, and upon satisfaction of 
the garnishee’s claim sold the remainder under the second at- 
tachment, neither the officer nor his attorney having notice of 
the garnishment. Held, That under the testimony the officer 
under the second attachment was not liable to the attaching 
creditor under the first attachment for the amount of his claim, 


Error from the district court of Buffalo county. Tried 
below before Cuurcu, J. 


Calkins & Pratt, for plaintiff in error. ° 
John Hoge, contra. 


Maxwet1, Cu. J. 


The plaintiff in error on the 20th day of March, 1888, 
filed his bill of particulars before William R. Learn, jus- 
tice of the peace for the city of Kearney, against one T. B. 
Early, claiming the sum of $95.84 upon an account. 
Afterwards, on the 14th day of April, judgment was ren- 
dered in that case in that court against Early for $95.84 
and costs, taxed at $3.90. An execution was issued upon 
said judgment on the 6th day of April, 1888, and deliv- 
ered to the sheriff of Buffalo county, who afterwards, and 
on the next day, returued the same wholly unsatisfied. 
After the return of the execution an affidavit was filed in 
said justice court in garnishment, and thereupon summons 
was issued commanding the Buffalo County National Bank 
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to appear in said court on the 10th day of April thereafter, 
and answer under oath all questions concerning the prop- 
erty of the said Early in its hands. The bank appeared 
by its cashier, A. T. Gamble, and after being duly sworn 
he testified as follows: 

Q. State what office you occupy as a member of the 
Buffalo County National Nank. 

A. Iam cashier. 

Q. State if the Buffalo County National Bank has any 
property, rights, or choses in action, or any other credits of 
T. B. Early, and if so, what such consist of. 

A. We hold two chattel mortgages against the following 
property belonging to T. B. Early, to-wit: cattle, horses, 
mules, hogs, corn, oats, and hay, and farming utensils, wag- 
ons, harness, carriages, etc. These have been seized under: 
the mortgage, and I am unable to state whether there will 
be any surplus after the mortgages and expenses are paid. 

Thereupon the said justice made the following order: “T 
thereupon ordered the said garnishee to pay into this court 
any surplus there may be after paying off said mortgages 
and expenses.” 

After the foregoing proceedings were had and order 
made, viz., on the 21st day of April, 1888, an action was 
commenced in the county court of Buffalo county, Ne- 
braska, by one L. E. Zimmerman against said T. B. Early, 
and an order of attachment was issued in that case out of 
the county court, and delivered to Geo. W. Overmire, who 
was constable in and for the city of Kearney, in said county. 
The defendant Overmire, in pursuance of the command of 
said writ of attachment, did afterwards, on the 21st of 
April, 1888, make a levy, the return of which on the said 
order of attachment is as follows: 

“Received this order of attachment April 21, 1888, and 
by the command thereof I levied upon the following prop- 
erty of the said T. B. Early, to-wit: A double-barreled, 
breech-loading shot gun and reloading fixtures, for which 


414 NEBRASKA REPORTS. [ Vou. 37 


Downing v. Overmire. 


I caused the same to be valued by two responsible citizens 
of Buffalo county. Gro. W. OvERMIRE, 
“ Constable.” 

And defendant Overmire afterwards, on the 24th day of 
April, 1888, made a further levy, as shown by the return 
of said writ of attachment, and is as follows: 

“And on the 24th day of April, 1888, according to the 
command thereof, I made a second levy, for which I took 
all the stock, cattle; horses, hogs, and machinery of the said 
T. B. Early, and caused the same to be appraised by two 
responsible persons of Buffalo county, Nebraska, 

“Gero. W. OvERMIRE, 
“Constable.” 

And said writ was returned on the 26th day of April, 
1888, to said county court. The appraisement shows that 
the value of the property taken and covered by the mort- 
gage held by the Buffalo County National Bank to be of 
the value of $1,303.15 over and above the value of the 
bank’s claim against the same. At the time of the answer 
of the garnishee the property was being advertised to be 
sold by the garnishee, and which sale took place on the 4th 
day of May, 1888, and it was during this time that the de- 
fendant Overmire, as such constable, without any knowl- 
edge on the part of the plaintiff, made the foregoing levies. 
On the day of the sale the defendant Overmire, together 
with the plaintiff’s attorneys, attended the sale as advertised 
by the bank, and, as shown by the testimony, the property 
was sold and the proceeds applied on the debt in the case 
brought by the said L. E. Zimmerman. Afterwards the 
said plaintiff commenced this action in the county court of 
Buffalo county against Overmire, as constable, and his 
bondsmen, to recover the amount of his debt, with interest 
and costs, and the county court dismissed the action for the 
want of jurisdiction, from which judgment the plaintiff 
prosecuted error to the district court, where the judgment 
of the county court was reversed and the case was there 
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tried and verdict returned in favor of the defendant. A 
motion for a new trial was filed by the plaintiff, which was 
overruled and in which the following errors are assigned : 

“1. The court erred in refusing to give instruction No. 
1 as requested by the plaintiff, and in giving such instruc- 
tion modified. 

“2. The court erred in giving instruction No. 2 as re- 
quested by the plaintiff, and in giving such instruction 
modified. 

“3. The court erred in refusing to give instruction No. 
3 as requested by the plaintiff, and in giving such instruc- 
tion modified. 

“4, The verdict is contrary to law. 

“§,. Errors of law occurring at the trial duly excepted 
to by the plaintiff. 

“6. The verdict is not sustained by sufficient evidence. 

“7, The court erred in admitting evidence objected to 
at the time by the plaintiff.” 

The following are the instructions asked by the plaintiff 
and given by the court as modified and are all the instruc . 
tions given: 

“1, If you find from the evidence that one T. B. Early 
executed and delivered certain chattel mortgages upon his 
personal property, and that afterwards, and before said mort- 
gaggs had been paid and released, the owners thereof had 
been ordered to account to the court of William R. Learn, 
justice of the peace, for said property or the proceeds there- 
from, after having paid said mortgages, and you further 
find that while said personal property was held by the 
owners of said mortgages under said mortgages, the de- 
fendant George W. Overmire, as constable, levied an or- 
der of attachment upon said personal property or any part 
thereof, you will find for the plaintiff. Modified as fol- 
lows: Provided the said Overmire took and appropriated 
the said property to any purpose other than for the benefit 
of garnishees in said garnishee proceedings wherein Down- 
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ing was plaintiff. If you find the said constable only 
levied on the property covered by the mortgage to the bank, 
having no knowledge of the prior garnishee proceedings, 
and never took the property into his possession actually, 
but left it in the lands of the parties when he first took it 
and never had any further to do with the property in ques- 
tion, he will not be liable in this case. In other words, if 
the surplus, after the satisfaction of the mortgage, never 
came into the hands of the constable, and he had no order 
of sale to dispose of same and touk no part in sale of same, 
but it was sold by others, and said constable took no part 
therein, you will find for the defendants. 

“2. If you should find the taking of the possession of 
said property in accordance with instruction No. 1, as re- 
quested by the plaintiff, then you will further inquire as 
to the value of the property taken from the owners of 
said mortgages, remaining after said mortgages were satis- 
fied, and you will find for the plaintiff the full amount 
claimed, unless the value of said property remaining after 
the satisfaction of said mortgages is less than the amount 
claimed by the plaintiff, then you will find for the plaintiff 
in that amount. Modified as follows: Provided the said 
constable had anything to do with the sale or of the surplus 
after satisfaction of the mortgage to the bank, or exercised 
any control over same, or participated in said sale. 

‘¢3. If you find from the evidence that the defendant 
George W. Overmire, as such constable, made a return of 
the levy made in pursuance of the command contained in 
said writ of attachment, this is sufficient proof that he took 
possession of the property upon which the levy was made 
and by which he is bound and cannot be allowed to dis- 
pute the taking of the property named therein: Modified 
as follows: But the said constable can show after the mak- 
ing of said return he never removed or took actual pos- 
session thereof, or sold, or participated in the sale of same, 
and that no proceeds of sale of same ever came into his 
hands.” 
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In our view there was no error in refusing the instruc- 
tions as asked. The testimony shows that the officer took 
no part in the sale of the goods and that the proceeds 
thereof did not come into his hands. This may have been 
a trick on the part of the second attaching creditor, for 
which he may be liable, but the proof fails in any manner 
to implicate the officer. The garnishee was ordered to hold 
sufficient of the proceeds of sale to satisfy the debt, but did 
not attempt to do so. Whether the bank thereby became 
liable for the amount of the plaintiff’s debt does not arise 
in this case, but it is very clear that there is no error in 
the instructions and the judgment is 


AFFIRMED. 


THE other judges concur. 


Farmers & MeErcHaAants Bank oF AINSWORTH Y, 
Cxurnton UpHaM ET AL, 


FILED JUNE 30, 1893. No. 4269, 


1. Promissory Note: FaiLure oF CoNSIDERATION: BREACH OF 
WARRANTY: INSTRUCTIONS. In an action upon a promissory 
note the defense was that the note was given for a flock of sheep 
which were warranted to be sound, but which were diseased, by 
reason of which the consideration failed and the warranty was 
broken. ‘The court, at the request of the defendants, gave three 
instructions consecutively, in which it is said ‘‘that a failure of 
consideration, breach of warranty, or frand constitutes a valid 
defense,’”’ etc. Held, That the element of fraud was not in issue 
in the case and the instructions were erronevus and prejudicial. 


2, Instructions must be applicable to the issue made by the plead- 
ings. 


Error from the district court of Walley county. Tried 
below before Harrison, J. 
30 
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Thomas Darnall, for plaintiff in error: 


When the court gives a prejudicial instruction on a prop- 
osition not before the jury, the judgment in such a case 
should be reversed. (Holmes v. Boydston, 1 Neb., 358; 
Dunbier v. Day, 12 Id., 604; Newton Wagon Co, v. Diers, 
10 Id., 292; Turner v. O’ Brien, 11 Id., 108; Steele v. Rus- 
sell, 5 Id,, 216; Smith v. Evans, 13 Id., 316.) 


E. M. Coffin, also for plaintiff in error. 
E. J. Clements and C. A. Munn, contra. 


MaxweE tt, Cu. J. 


This is an action upon a promissory note for the sum of 
$1,225 payable to the order of D. Collins. The note was 
duly indorsed and transferred to the plaintiff. The de- 
fendants’ answer is as follows: 

“Come now the defendants and for answer to the peti- 
tion of the plaintiff herein admit that they made, executed, 
and delivered to Dennis Collins & Co. the notes described 
in plaintiff’s petition, and that said notes are now past due 
and unpaid.” 

“2, The defendants deny that the plaintiff is the owner 
of said notes, or ever has been, and allege that said notes 
are now and ever have been the property of Dennis Collins 
& Co., the payees of said notes, and that the plaintiff did 
not purchase said notes before they were due. 

“3, The defendants further allege that said notes were 
given for a flock of sheep purchased by the defendant 
Clinton Upham of Dennis Collins & Co., and that said 
Dennis Collins & Co., in making said sale, represented to 
the defendant Clinton Upham that they were well ac- 
quainted with the diseases of sheep, and that all of said 
sheep so purchased were entirely free from disease, and the 
defendant, being unacquainted with the diseases of sheep 
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and relying on said representations of Dennis Collins & 
Co., purchased said sheep. 

“4, Said sheep were not free from disease at the time 
Clinton Upham purchased the same, but were diseased 
with ‘scab’ and other diseases, the names of which defend- 
ants do not know, but that all of said diseases were con- 
tagious and that all of said sheep died of sail diseases, and 
that therefore the defendants never received any considera- 
tion whatever for said notes, and that said sheep were ab- 
solutely worthless, to defendants’ damage $2,500. 

“5. That defendant Upham spent in time and money 
in doctoring and caring for said sheep the sum of $500. 

“6. Wherefore the defendants pray judgment that the 
plaintiff take nothing in this action, that the same may be 
dismissed, and for costs.” 

The reply admits that the note was given for a flock of 
sheep, but denies all other allegations of the answer. 

On the trial of the cause the jury returned a verdict of 
$100 in favor of the defendants. This, however, was re- 
mitted and the action dismissed. 

The court, at the request of the defendants, instructed 
the jury as follows: 

“No. 5. You are instructed that a failure of considera- 
tion, breach of warranty, or fraud constitutes a valid de- 
fense to a suit on a promissory note, when brought by the 
original holder or payee thereof, to the extent of the injury 
resulting from said failure of consideration, or to the ex- 
tent of the damages arisiug from said breach of warranty, 
or growing out of said fraud. 

“No. 6. A bona fide holder of collateral notes can re- 
cover only the amount of his interest therein in action 
bronght by said holder where there is a failure of consid- 
eration, breach of warranty, or fraud of the original 
holder or payee, which would avoid all of said notes over 
and above the interest of said bona fide holder. 

“No. 7. Where no defense is established the holder of 
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negotiable promissory notes, as collateral security, may sue 
the makers thereof and recover a judgment for the full 
amount due on said collateral notes, and he will hold the 
amount recovered on said judgment over and above the in- 
terest of said holder as trustee for the party who deposited 
said notes as collateral security. But failure of considera- 
tion, breach of warranty, or fraud of the original payee is 
a good defense to the amount due on said notes over and 
above the interest of said holder, even when the plaintiff 
is a bona fide holder.” 

These instructions, given consecutively, make fraud a 
prominent cause of defense in the case, although it was not 
in issue. We cannot tell what influence such instruc- 
tions would have on the jury. They cannot be said to be 
harmless. The instructions were calculated to lead the 
jury to believe that in the view taken by the court there 
might be fraud in the transaction. The instructions must 
be applicable to the issue made by the pleadings. The 
judgment is reversed and the cause remanded for further 
‘proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


JOSEPH WaLTHER v. WALTER KNUTZEN, 
FILED JUNE 30,1893. No. 4465, 


Replevin: Eyrpence: Review. In an action of replevin the 
proof failed to show any right of the defendant to the possession 
of the goods. The judgment was therefore set aside and a new 
trial granted. 


Error from the district court of Buffalo county. Tried 
below before Hamer, J. 
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R. A. Moore, for plaintiff in error. 
Calkins & Pratt, contra. 


MaxweEt1, Cu. J. 


This is an action of replevin brought by the plaintiff 
against the defendant to recover the possession of “1 radi- 
ator (72 tubes), 2 radiators (24 tubes), 1 radiator (20 tubes); 
5 feet soil pipe; 3 pk. 4-inch quarter burds; 2 4x2 ys, I 
2x2 ys; 22-inch hubs; 53 inch tees, 22 23-inch tees; 38 
2-inch tees, 12 14-inch tces, 14 1}-inch tees, 10 1-inch tees, 
8 #-iuch tees, 11 1-inch tees, 15 23-inch tees; 34 inch ells, 
3 24-inch ells, 2 3-inch ells, 2 2- joel ells, 7 1}-inch ells, 
4 4-inch ells, 12 14-incli ells, 4 1-inch ells, 4 3-inch ells; 6 
2-inch bends; 25 14-inch 4 ells, 21-inch ells, 43-inch eile 
1 3x4 bashitie. 2 Ox23- inch bushing; 1 94 juch plug ; 19 
2-inch lock nuts, 414-inch lock nuts; 1 23-inch flange union, 
1 14-inch union, 2 1- “eds unions; 88 pine: Linch ceiling plate; 
15 inch floor plates, 3 1} inch floor plates, 2 2-inch floor 
plates; 11 14-inch pipe hangers, 3 14-inch pipe hangers, 3 
2-inch pipe hangers; 4 14-inch pipe hooks ; 23-inch nipples, 
2 24-inch nipples, 8 2-inch nipples, 3 14 Cite nipples; 9 
1- vail nipples, 8 3-inch nipples; 1 job lot of couplings; 1 
6-inch ventilator cap; 2 12x12 slop sinks; radiator tops; 1 
11x11 soot door ; 1 lot of scrap pipe; 448 pounds of mineral 
wool;3 2-inch ells, 4 14-inch ells, 6 14-inch ells, 21-inch ells; 
23-inch ells, 3 14-inch ells (cast), 3 13-inch ells (malleable) ; 
9 2-inch lock nuts, 5 14-inch lock nuts, 8 14-inch lock 
nuts; 1 14-inch union, 1 14-inch T, 1 14-inch T; 4 2-inch 
R. & L. couplings, 7 14- foi R.& L. pouplings, 4 1-inch 
R. & L. couplings, 6 3-inch couplings; 4 2 inch reducers ; 
4 bath wastes ; 20 1-inch gate valves, 2 3-incl gate valves; 
1 sewer and gas trap; 2 3-inch cut-offs; 2 1-inch handles, 
1 1}-inch T handle; 80 lbs. scrap lead; 70 lbs. lead 
tacks; 533 Ibs. lead pipe; 250 Ibs. sheet lead; 123 Ibs. 
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2-inch lead pipe, 54} ft. 4-inch black pipe, 403 ft. 3-inch 
pipe, 29 ft. 2-inch galvanized pipe, 15 ft. 14-inch galva- 
nized pipe, 41 ft. 1}-inch pipe (gal.), 24 ft. 1-inch pipe 
(gal.), 62 ft. 2-inch black pipe, 31 ft. 13-inch black pipe, 
37 ft. 1-inch black pipe, 15 ft. 2-inch black pipe; 225 
joints soil pipe; 29 }-inch bends; 5 }-inch traps; 2 tees; 
of the value of $250.” 

The answer is a general denial. 

On the trial of the cause the jury returned a verdict for 
the defendant and found the value of the property to be 
$250, and the damages $1, and judgment was rendered on 
the verdict. 

The testimony tends to show that in the year 1887 the 
defendant had a contract for the erection of certain build- 
ings pertaining to the industrial school near Kearney ; that 
the plaintiff was a subcontractor under him to perform cer- 
tain plumbing required in the building; that the contract 
price for this plumbing was between $5,000 and $6,000; 
that the plaintiff gave a bond for the faithful performance 
of the work, duly signed by a number of sureties; that 
the plaintiff was unable to purchase plumbing material on 
credit, and the defendant guaranteed the payment of the 
same and deducted the amount paid for such material as 
each payment was made. It also appears that the state 
made payment of eighty per cent of the amount due to the 
contractor every two weeks, and the contractor seems to have 
paid the subcontractors at the same time. There was a 
provision in the plaintiff’s contract that the contractor for 
certain causes might declare the contract at an end, and 
thereupon the plaintiff’s contract should cease and deter- 
mine. Under this provision the defendant in June, 1887, 
declared the plaintiff’s contract annulled, and thereafter 
refused to permit him to perform his contract. The 
material in controversy, the plaintiff claims, was in the 
building when the defendant took possession, and that it 
belonged t» the plaintiff, and he was entitled to the imme- 
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diate possession of the same. The testimony shows that 
after the defendant excluded the plaintiff from the building 
in question and prevented him from performing his con- 
tract that he presented a bill to the plaintiff and his bonds- 
men, wherein he claimed that he had paid out for the 
plaintiff, for material for said building, the sum of $3,415, 
and that included the property in controversy, and that he 
had brought suit on the bond to recover the balance due for 
said material. This is nowhere denied. This being so, it 
is difficult to understand why the defendant also claims the 
right to the possession of the goods that, according to his 
own showing, were the property of the plaintiff and he and 
his sureties were liable for. It is claimed that the defend- 
ant had a lien upon the goods until they were fully paid 
for, and that, therefore, he was entitled to the possession 
under the lien, but the proof fails to show such lien or any 
arrangement that can be construed in that light. In no 
view of the case, therefore, can the judgment be sustained. 
The judgment is therefore reversed and the cause remanded 
for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 


PHENIX INSURANCE CoMPANY OF BROOKLYN V. JAMES 
T. REAMS. 


FILED JUNE 30, 1893. No. 5099. 


Review: ERRor: BRIEFS: PRACTICE. Where no briefs are filed 
by either party in acase brought into this court on error the 
court will examine the pleadings and evidence, and if the judg- 
ment conforms thereto the judgment will be affirmed. Par- 
ticular errors in a record must be pointed out in a brief of the 
party. complaining. 
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Error from the district court of Franklin county. Tried 
below before Morris, J. 


A, F. Moore, for plaintiff in error, 
E. A. Fletcher, contra, 


MaxweELL, Cu. J. 


This is an action upon a policy of insurance against loss 
or damage to live stock by lightning to recover the value 
of a mule, which it is alleged was killed by lightning. 
The insurance company makes three defenses to the action : 
First, that the action was not brought within six months, 
as required by the terms of the policy; second, that the 
defendant in error has never furnished proofs of loss at the 
Chicago office of the company; and third, that the mule 
alleged to have been killed was but three months old, and 
was not covered by the policy. 

There is a reply which need not be noticed, 

On the trial of the cause the jury returned a verdict 
in favor of the defendant in error for the sum of $60, 
with interest at seven per cent from the time the mule is 
alleged to have been killed, $74.91 in all, upon which 
judgment was rendered. 

No briefs were filed by either party, nor are any alleged 
errors pointed out, except in the assignments of error in 
the petition. Such being the case, we will examine the 
pleadings and evidence, and if the judgment is in conform- 
ity therewith it will be affirmed, Particular errors in a 
record must be pointed out in the briefs of the party com- ‘ 
plaining. An examination of the record in this case fails 
to disclose any material error, and the judgment is 


AFFIRMED, 
THE other judges concur, 


VoL. 37] JANUARY TERM, 1893. 425 


In re Board of Public Lands and Buildings, 


In rE Boarp oF Pusiic LAnps AND BUILDINGS, AND ~ 
Boarp or PURCHASE AND SUPPLIES. 


FI.ep JuNE 30, 1893. No. 6306. 


Statutes: REPEAL BY IMPLICATION: BoARD oF PuBLIo LaNpDs 
AND Buitpincs. The title of the act of February 15, 1877, “to 
regulate the purchase of supplies for the public institutions and 
executive offices of the state,’’ is not broad enough to include a 
repeal by implication of the provisions of the act of February 13, 
1877, for the auditing by the board of public lands and build- 
ings of accounts f.r money disbursed for the support of the 
public institutions of the state. Norval J., dissenting. 


QUESTIONS submitted to the supreme court by the board 
of public lands and buildings. 


MaxweELL, Cu. J. 


The board of public lands and buildings has submitted 
to this court certain questions relating to a seeming conflict 
in the statutes relating to their duties and those of the 
board of purchase and supplies. After referring to and 
setting out portions of the statutes in question, they submit 
the following: 


“1, What bills, if any, do the board of purchase and 
supplies examine and approve? 

“9, What bills, if any, do the board of public lands 
and buildings examine and approve under the existing 
laws of this state? 

“3. Does the act of 1877 (Laws of 1877, p. 199), cre- 
ating a board of purchase and supplies, supersede the act 
of 1877 (Laws of 1877, p. 188), establishing a board of 
public lands and buildings and defining their duties, in so 
far as the latter act provides that the board of public lands 
and buildings shall examine and approve the account of the 
various state institutions therein mentioned?” 
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Section 19, article 5, of the constitution provides: “The 
commissioner of public lands and buildings, the secretary 
of state, treasurer, and attorney general shall form a board 
which shall have general supervision and control of all the 
buildings, grounds, and lands of the state, the state prison, 
asylums, and all other institutions thereof, except those for 
educational purposes, and shall perform such duties and be 
subject to such rules and regulations as may be prescribed 
by law.” 

In 1877 the legislature passed an act creating the board 
of public lands and buildings. The powers of the board 
as declared in that act are as follows: 

“Section 1. That the board created by section 19 of 
article 5 of the constitution of the state of Nebraska, con- 
sisting of the commissioner of public lands and buildings, 
the secretary of state, treasurer, and attorney general of the 
state, shall hereafter be known in law as ‘the board of 
public lands and buildings of the state of Nebraska,’ und 
shal! have general supervision and control of all the pub- 
lic lands, lots, and grounds, and all institutions, buildings, 
and the grounds thereto, now owned, or that may hereafter 
be acquired, by the state, including the saline lands, together 
with all salt spriugs, the penitentiary lands, internal im- 
provement lands and lots, as well as the state capitol build- 
ing and grounds, the state penitentiary and grounds, the 
state hospital for the insane and grounds, the asylum for 
the deaf and dumb and grounds, the asylum for the blind 
and grounds, and all other lands, lots, grounds, and build- 
ings now belonging or hereafter acquired by the state; 
Provided, however, That all lands, lots, grounds, and 
buildings, or institutions set aside for and devoted to edu- 
cational purposes, be and hereby are excepted from the pro- 
visions of this act. 

“Sec. 2. The board of public lands and buildings shall 
have the power to make general direction, according to law, 
for the sale, leasing, or other disposition of the lands, lots, 
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and grounds belonging to the state as aforesaid, and shall 
give warrant by their proceedings as such board to the 
commissioner of public lands and buildings for his action 
in the sale or leasing of such lands, lots, and grounds, and 
shall require of the said commissioner a full and detailed 
report of all such sales, leases, and the funds thereby 
acquired, as hereinafter directed. 

“Sec. 3. The board shall have general custody and 
charge of all buildings and institutions and the grounds 
thereto coming under the provisions of this act, and shall 
be responsible for the proper keeping and repair of the 
same, and shall require from the commissioner of public 
lands and buildings, who shall be direct custodian of such 
institutions, buildings, and grounds, a report, at least once 
in every three months, as to the condition of the same; 
Provided, That no additions shall be made to any public 
buildings without special appropriation of the legislature. 

“Sec. 4. The said board shall have power, under the 
restrictions of this act, to direct the general management of 
all the said institutions and be responsible for the proper 
disbursement of the funds appropriated for their mainte- 
nance, and shall have reviewing power over the acts of the 
officers of such institutions, and shall, on the part of the 
state, at regular meetings as hereinafter directed, audit all 
accounts of such officers, including the accounts of the com- 
missioner of public lands and buildings, except his salary. 

“Sec. 5. At the regular meeting of the board it shall be 
their duty to examine the accounts of the public officers 
contemplated in this act and to determine whether the same 
are entitled to be paid out of the moneys appropriated for 
the purpose of maintaining the institutions for which they 
are charged, and, if correct, shall approve the same, which 
approval shall be signed by the president ‘and counter- 
signed by the secretary under date of such action, and if 
the accounts be incorrect, exorbitant, or not entitled to 
payment from such appropriations, the same shall be dis- 
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approved and returned to the claimant, such board keeping 
a record of the same. 

“Sec. 6. When the accounts above mentioned have been 
filed with the board, and shall have been audited and ap- 
proved by them, the auditor of public accounts is hereby 
authorized and directed, upon the presentation to him of 
such accounts so authenticated, to issue his warrant on the 
treasurer against the proper fund or appropriation, for the 
amount therein stated, to the claimant or his assignee. And 
no accounts coming under the provisions of this act shall 
be entitled to payment until they have been so approved 
by the said board. 

“Sec. 7, It shall be the duty of the board to take cogni- 
zance of all charges or complaints made against the said 
public officers, and at a regular meeting, to give an impar- 
tial hearing to such charges, and the defense against them, 
if any, and report the charges, evidence, and their conclu- 
sions in the matter, to the governor, within six days after 
the determination of such investigation. 

“Sec. 8. The said board shall meet at least once in each 
month, on the first Monday thereof, for the transaction of 
business; the commissioner of public lands and buildings 
shall be ex-officio president of the board, and shall preside 
at all meetings and execute all other duties prescribed for 
him in this act, and shall sign all papers and instruments 
or documents that shall be approved, made, or directed by 
the board. 

“Sec, 9. The secretary of state shall be ex-officio secre- 
tary of the board, and shall keep a careful record of all 
the proceedings of the board in a substantial and well 
bound book, to be kept for that purpose, and which shall 
be known as the ‘ Record of the proceedings of the board 
of public lands and buildings of the state of Nebraska,’ 
and the said secretary shall countersign all papers, instru- 
ments, or documents approved, made, or directed by the 
board. 
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“Sec. 10. It shall be necessary for at Jeast three mem- 
bers of said board to be present at any meeting for the 
transaction of business, and in absence of the president, or 
secretary, the place shall be filled by election, pro tempore ; 
Provided, That no meeting for business shall be held with- 
out the presence of one or the other of them. 

“Sec. 11. The president shall have the power to call the 
board together in special meeting, if in his judgment the 
public good requires the same to be done for any purpose 
contemplated in this act; and such call shall be by written 
notice, stating the purpose of meeting, which notice shall 
be delivered to each member of' the board.” 

This act was passed and took effect February 13, 1877. 
Two days thereafter the legislature passed “An act to reg- 
ulate the purchase of supplies for the public institutions, 
and the executive departments of the state.” The act is as 
follows: 

“Section 1. That all purchases and contracts for sup- 
plies for any of the departments and public institutions of 
the state, where the public exigencies do not require the 
immediate delivery of the articles, shall be by advertising 
a sufficient time previously for proposals for supplying the 
sane, 

“Sec. 2. At least one month previous to the first day of 
January, April, July, and October, respectively in each 
year, a board consisting of the governor, commissioner of 
public lands and buildings, secretary of state, treasurer, 
and attorney general, shall meet with the warden of the 
state prison, and the superintendent of each of the asylums 
or other. institutions furnished by the state, and determine 
the supplies that may be necessary for three months, except 
articles as may be perishable and cannot be kept. Said 
board shall designate clearly the quantity and quality of 
the articles, and shall then advertise for ten days in some 
newspaper published at the capital, having general circula- 
tion in the state, before the first day of January, April, 
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July, and October respectively, for proposals for furnishing 
said articles, and for each institution separately, to be de- 
livered at the institution within ten days after the first day 
of the months aforesaid; Provided, That the board may 
permit the delivery of the goods monthly, if in their judg- 
ment it be deemed best. And the bids which propose to 
furnish the supplies for either institution at the lowest rate 
shall be received for such institution ; Provided further, 
That 1:0 proposal shall be considered by said board unless the 
same is accompanied by a bond with such security as the 
board shall determine, with condition to furnish said arti- 
cles as proposed in said bid. 

“Sec. 3. All supplies for such institutions, not purchased 
as provided by this act, shall be purchased in such man- 
ner as shall be directed by said board by written instruc- 
tion. 

“Sec. 4. The head of each of the executive depart- 
ments respectively shall advertise for proposals for supplying 
the departments in accordance with the provisions of this 
act. 

“Sec. 5. All vouchers for supplies having been exam- 
ined and approved by said board or the head of the de- 
partment, as the case may be, shall be approved by the sec- 
retary of state, and thereupon the auditor of state shall 
draw his warrant upon the treasurer for the amount.” 

It will be observed that the title of the act is not to cre- 
ate a board to purchase supplies but to regulate the pur- 
chase. This is to be done by public advertisement for ten 
days before the first day of January, April, July, and Oc- 
tober in each year. ‘The board is required to designate 
clearly the quantity and quality of the articles desired, that 
is, the different articles desired shall be specified and de- 
scribed in such a manner that all bidders will know just 
what is intended, In many respects the same rules apply 
as in the letting of contracts for supplies for a county. 

In State v. York County, 13 Neb., 65, in speaking of 
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advertisements for supplies, it is said: “These propositions 
should distinctly specify the kind and quality desired, 
and if possible the commissioners should provide samples 
as a basis on which to make the bids, so that all be made 
on the same basis, ~ The object of the law is to invite com- 
petition and prevent favoritism and fraud.” That language 
is quoted with approval in State v. Saline County, 19 Neb., 
252, and is applicable in the case at bar. 

The utmost publicity possible should be given of the 
proposed purchase so that competition may be invited. It 
is not intended that any goods shall be purchased at private 
sale except in case of emergency and which will not arise 
oncein a thousand times. The fifth section provides that all 
vouchers for supplies having been examined and approved 
by the board or the head of the department, as the case may 
be, shall be approved by the secretary of state; that is, the 
board may examine the vouchers and approve the same, but 
it is not essential that it should do so. It is sufficient if the 
head of the particular department certify to their correctness. 
Nor do these provisions supersede the provisions of the act 
creating the board of public lands and buildings, in which 
it is the duty of that board to examine the accounts of the 
public officers, and makes the board responsible for the 
proper disbursements of the funds, ete. It will be seen 
from the title that it does not purport to supersede the act 
which took effect February 13,1877. That remains in 
full force, but the act of the 15th of the same month reg- 
ulates the mode of purchase of supplies. There is no con- 
flict between the acts and both may stand. It is unnecessary 
in this connection to refer to the rule that to justify a re- 
peal by implication there must be such a repugnancy be- 
tween the acts that both cannot stand, therefore the latest 
act will supersede the former. That rule, however, is not 
applicable here. The board of purchase and supplies need 
not approve the vouchers for supplies, but the board of 
pulfic lands and buildings must do so before a warrant can 
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be drawn in favor of the persons holding such vouchers, 
and the act of February 15 does not supersede that of Feb- 
ruary 13, 1877. 


Post, J., concurs, 


Norvat, J., dissenting. 


I dissent from the decision of my associates on the 
ground that this court has no jurisdiction to pronounce 
the same. The constitution divides the powers of the 
state government into three distinct departments, the leg- 
islative, executive, and judicial, and defines the powers 
and duties of each. Section 2 of article 6 of the state 
constitution reads as follows: 

“Sec, 2. The supreme court shall consist of three judges, 
a majority of whom shall be necessary to form a quorum 
or to pronounce a decision. It shall have original juris- 
diction in cases relating to revenue, civil cases in which 
the state shall be a party, mandamus, quo warranto, habeas 
corpus, and such appellate jurisdiction as may be provided 
by law.” : 

It is to the quoted section above that we must look for 
the jurisdiction of the supreme court. There is no other 
provision of the constitution relating to the subject. In Ifi- 
ler v. Wheeler, 33 Neb., 765, it was held that the legislature 
has no power to increase the original jurisdiction of this 
court couferred by the constitution. That was an action 
brought in this court under the statute, to contest the office 
of district judge. The present chief justice, in delivering 
the opinion of the court, says: “A more careful examina- 
tion of the statute and the constitution, however, convinces 
the writer that the original jurisdiction of the supreme 
court is confined to the cases specified in the constitution, 
and that under another name no additional jurisdiction can 
be conferred. This is a court, the primary object of which 
is to review cases tried in the district courts. It is an %ip- 
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pellate tribunal and is given original jurisdiction ina few 
limited cases, most of which are extraordinary remedies 
for the purpose of preventing a failure of justice.” 

It is plain that the section of the constitution to which 
reference has been made confers no jurisdiction upon the 
supreme court to answer queries submitted by either the 
legislature or the officers of the executive department of 
the state government, and no such duty is imposed upon 
the court of last resort by any other provision of the con- 

‘stitution or by legislative enactment. It is the duty of 
the court, in a litigated case, where the question arises, to 
construe a statute, or determine whether a law is constitu- 
tional or not; but it is proper to do so only in the determi- 
nation of a real controversy between individuals in a 
proper action brought for that purpose. Courts should re- 
frain: from construing a statute or passing upon its consti- 
tutionality in advance of actual litigation, for the obvious 
reason that the parties who may be interested are not be- 
fore the court, and the decision would not be binding upon 
them. Here, upon an er parte proceeding, without the as- 
sistance of -either a brief or oral argument, we are asked to 
pass upon important questions. To undertake to answer 
such questions we must act both as court and counsel. 

But seven of the states of the Union contain constitutional 
provisions making it the duty of the supreme court to act 
-as the legal adviser of the executive and legislative depart- 
ments of the state government. The constitution of Colo- 
rado declares that “the supreme court shall give its opin- 
ion upon important questions upon solemn occasions when 
required by the governor, the senate, or the house of rep- 
resentatives; and all such opinions shall be published in 
-connection with the reported decisions of the court.” The 
legislature of that state submitted to the supreme court 
whether a bill proposing to increase the fees of district at- 
torneys, then pending before the legislature, would apply to 
the district attorneys then in office. The court in Re Con- 

31 
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stitutionality of Senate Bill No. 65, 12 Col., 466, decided 
that the constitutional provision of that state above quoted 
applies solely to cases involving questions of public right, 
and that such questions should rarely be thus presented or 
considered. It was held that the question submitted in 
that case was not one requiring in advance the opinion 
of the court, and it declined to answer the same. Chief 
Justice Helm in the opinion says: “It is a principle de- 
clared by our constitution (section 25, article 2) and of uni- 
versal recognition, that no person shall be deprived of 
life, liberty, or property without due process of law; but 
there cannot be due process of law unless the party to 
be affected has his day in court. Yet a careless con- 
struction and application of this constitutional provis- 
ion might lead to the ex parte adjudication of private rights 
by means of a legislative or executive question, without 
giving the party interested a day or voice in court. When. 
this tribunal exercises its original jurisdiction by enter- 
taining any of the other proceedings specified in the con- 
stitution, process must issue, the parties to be affected 
must have notice, and they must be given an opportunity 
to appear and be heard both in person and by counsel, so 
that, even though the primary and principal purpose of 
the proceeding be to adjudicate a matter publici juris, yet 
there is a compliance with the fundamental requirement 
relating to due process of law. This consideration greatly 
re-inforces the proposition that it could not have been the 
purpose of those who framed the amendment to permit 
such ex parte adjudications in legislative questions. We 
have no hesitancy in re-affirming what we have already 
declared, that ‘parties must still adjudicate in the ordi- 
nary and regular course of judicial proceedings.’” (See 
In re Senate Resolution on Irrigation, 9 Col., 620; In re 
Construction of Constitution, 54 N. W. Rep. [S. Dak.], 
650; Opinion of the Justices, 21 N. E. Rep. [Mass.], 439; 
Opinion of the Justices, 24 N. E. Rep. [Mass.], 1086; 
Opinion of the Court, 49 Mo., 216.) 
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In Nebraska the attorney general, and not the supreme 
court, is the legal adviser of the executive and legislative 
departoients. We are aware that this court has, in some 
instanees, assumed to answer questions submitted by the 
other branches of the state government, although but twice 
since the writer has been a member of the court, and then 
I, with much reluctance, assented. This court is now 
burdened with business. The number of suits annually 
brought to this court had so increased that the last legisla- 
ture created a supreme court commission to assist in the 
disposal of the numerous cases on the docket, and it seems 
to me, in justice to the litigants who have actions pending, 
it is time for the court to call a halt, and entertain jurisdic- 
tion solely in causes where the same is conferred by the 
constitution. The courts of last resort of most of the states 
decline to take jurisdiction in a proceeding like this, and a 
different practice prevails almost alone in the few states 
having a constitutional provision similar to that of the 
state of Colorado. 

Entertaining this view upon the subject of jurisdiction, 
it would be improper for me at this time to express an 
opinion upon the questions propounded by the board of 
public lands and buildings, although I would willingly 
do so were the matters before the court in a legal manner. 


OmauHa & REPUBLICAN VALLEY RasLROAD CoMPANY 
v. Mary Cook. 


FILED JUNE 30, 1893. No. 5101. 


1. Jury: CHALLENGE: QUALIFICATIONS. In a personal damage 
case against a railway a juror stated in his examination on his 
voir dire, in substance, that he had an elevator on the line of 
railway and was engaged in the business of buying and shipping 
grain over the railroad; that he had received favors from the 
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Tailway company and desired to retain the favorable considera- 
tion of the company; that he had no personal feeling in the matter 
and could render a fair and impartial verdict. Held, That a 
challenge for cause was properly sustained; that a fair trial can 
only be had where the jurors are absolutely free, impartial, and 


independent. 

2). : : : EXAMINATION: Revigw. Where the 
exawination of a juror raises a doubtas to his being an elector 
of the county where the action is brought, there is no error in 
sustaining a challenge for cause. : 

3. : : : : DISCRETION OF TRIAL CouRT. 


Even where by his formal answers the juror brings himself 
within the letter of the statutory qualification, if the court should 
discover the least symptom of unfairness or prejudice he should 
be rejected. So that a fair and impartial jury is secured, error 
cannot be predicated on the rejection of persons who may have 
been qualified. Some discretion must be allowed to the trial 
court in the selection of jurors. 


1 


4. Railroad Companies: NEGLIGENCE: PERSONAL INJURIES: 
_ Evipence: Traut. Evidence, being conflicting, was properly 
submitted to the jury. 


* Error from the district court of Howard county. Tried 
below before Harrison, J. 


.” The facts are stated in the opinion. 


J. M. Thurston, W. R. Kelly, and #. P. Smith, for 
plaintiff in error: 


The court erred in sustaining the challenge for cause 
nade by plaintiff below to the juryman Salter. He was 
examined by counsel and the court. The evidence dis- 
closed no circumstance from which a suspicion of bias in 
the mind of the juror for or against either party could 
arise. The juror declares that he has no feeling favoring 
the railroad company as a suitor in the case, and that his 
verdict would nor could in no way be affected by his busi- 

- ness relations, The ruling of the court disregards the law 
that in the absence of any evidence to the contrary the 
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juror must be presumed competent, and that the court has 
no right to disregard undisputed evidence. Mere friendli- 
ness for the company is not ground for suspicion of bias.. 
(Engmann v. Immel, 59 Wis., 252; Burlington & M. BR. 
R. Co. v. Westover, 4 Neb., 273; Code, sec. 6697; Hurt v.. 
State, 14 Neb., 572; Ensign v. Harney, 15 Id., 331; 
People v. McQuade, 110 N. Y., 284; Burlington & M. R: 
R. Co. v. Beebee, 14 Neb., 464; Heukev. Milwaukee C. Re. 
Co., 69 Wis., 401; Strawn v. Cogswell, 28 Ill., 457; 
Hutchison v. State, 19 Neb., 262; Commonwealth v.. Web- 
ster, 5 Cush. [Mass.], 295.) The challenge to the juror 
Spangler should not have been sustained. He had heard 
from some one what purported to be the facts in the case, 
but formed or expressed no opinion as to the rights of the. 
parties and was under ,no obligation to the company. 
(Reynolds v. United States, 98 U. S., 155.) The mere fact 
of past business relations with the company is not sufficient 
cause for sustaining a challerge to a juror. (Central R. Co. 
v. Mitchell, 63 Ga., 173.) The challenge to the juror 
Jackson should not have been sustained on the ground that, 
he was not a resident of Howard county. It appeared: 
that he had been a resident of that county for six months,, 
and testified that he came with the intention of making it 
his home. The place where a person lives is taken to be: 
his domicile until facts adduced establish the contrary, and 
when once acquired the domicile is presumed to continue. 
until it is shown to be changed. (Case v. Clarke, 5 Mason 
[U. S.], 70; Ennis v. Smith, 14 How. [U. S.], 400; Mor- 
ris v. Gilmer, 129 U.S., 328; Sears v. City of Boston, 1 
Met. [Mass.], 250; Wharton, Conflict of Law, sec. 43; 
Story, Conflict of Law, sec. 46; Anderson v. Watt, 138 U. 
S., 694; Burlen v. Shannon, 115 Mass., 488; Cheely », 
Clayton, 110 U. §., 705.) The challenge to the juror 
Salter was overruled. The jury was impaneled and 
sworn. After the commencement of the trial, without any 
further evidence or reason, the court, of its own. motion, 
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excused Salter from the jury and sustained the challenge. 
There was no evidence showing his incompetency. No 
fact was shown which rendered it probable that the verdict 
would be set aside if he were retained upon the jury. The 
ruling sustaining the challenge was erroneous. (Thorp v. 
Deming, 43 N. W. Rep. [Mich.], 1097; Rex v. Edwards, 
4 Taunt. [Eng.], 309; Stewart v. State, 15 O. St., 155; 
Stone v. People, 2 Scam. [IH.], 326; Thomp. & M., Juries, 
sec. 273; Hildreth v. City of Troy, 4 N. E. Rep. [N. Y.], 
559; Black v. State, 9 Tex. App., 328.) 


A, A. Kendall, contra, cited: Ensign v. Harney, 15 
Neb., 330; Marion v. State, 20 Id., 238; Collins v. People, 
108 Ill., 23; Holt v. State, 9 Tex. App., 571; State v. 
Jones, 97 N. Car., 469; 12 Am. & Eng. Encyl. Law, p. 
366. 


MAxwELL, Cu. J. 


The amended petition of the plaintiff below, after.stat~ 
ing the corporate existence of the defendant company and 
the operation of its road running northwesterly through 
the counties of Hall, Howard, Greeley, and Valley to Ord, 
Nebraska, avers, in substance, that on the 8th day of Sep- 
tember, 1884, the plaintiff, being then a child of the age 
of thirteen years, while walking upon the track of the said 
railroad company, in the county of Greeley, in said state, 
was run into and against and violently struck and thrown 
from the track of the said railroad company by a locomo- 
tive attached to a passenger train then in use upon the said 
track of the said railroad company ; that by reason of being 
struck and thrown from said track by the said locomotive, 
this plaintiff was frightfully mangled and permanently in- 
jured; that this plaintiff’s right leg and hip were broken, 
and the plaintiff’s left foot was terribly mangled and 
crushed and bruised, and the flesh torn thereform, and the 
heel severed from the said foot, and the use of said foot 
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was thereby permanently injured and destroyed, and 
plaintiff has suffered, and still suffers, greatly with bodily 
pain by reason of said injury, aud that the injury to the 
said foot was so great that said foot has never been healed 
up and still remains an open sore; that said foot is of an 
ill-shape in consequence thereof, and plaintiff is unable to 
wear a shoe upon it owing to its ill-shape and its unhealed 
condition ; that plaintiff, in consequence, is unable to stand 
or walk upon said foot, and is unable to work and main- 
tain herself in any way, and has, in consequence of said 
injury, become a helpless cripple for life. 

The petition further alleges that plaintiff was struck and: 
run against by said locomotive through the gross neglect 
and carelessness of the said Omaha & Republican Valley 
Railroad Company, said neglect and carelessness being in 
not providing its locomotive and cars thereto attached with 
the latest improved and best appliances for the operating, 
controlling and stopping of said locomotive and train of . 
cars; and through the gross negligence and carelessness of 
its agents, employes, and servants in charge of the said 
train, and not through any act of carelessness on the part 
of this plaintiff. 

It also avers that said locomotive and train of cars at- 
tached thereto were not supplied with air brakes, they be- 
ing the latest improved and best appliances then in use 
upon all carefully equipped trains for speedily controlling 
and stopping them; that said locomotive and cars thereto 
attached were running off from the schedule time stated by 
said railroad company, a fact at that time unknown to 
plaintiff; that they were running at a greater rate of speed 
than allowed by the rules of said company, to-wit, at a 
rate of forty miles an hour; that the defendant’s operators, 
agents, and servants in charge of said train of cars, care- 
lesssly neglected to sound the whistle and ring the bell of 
the said locomotive to apprise the plaintiff of its approach 
although they were able to see the plaintiff more than 


. 
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seventy rods in front of the said locomotive and train, and 
they carelessly and negligently failed to slacken or stop the 
said locomotive and train of cars, although the said agents, 
servants, operators, and engineer in charge thereof had 
ample opportunity to stop said train of cars before i injuring 
the plaintiff, had said train of cars been properly supplied 
with air brakes and had said operators, agents, servants 
and engineer applied all means within their power to stop 
said locomotive and train after discovering the perilous sit- 
uation of the plaintiff. 

And the petition alleges that by reason of the careless- 
ness and negligence of the said Omaha & Republican Val- 
ley Railroad Company as above set forth, and the gross 
negligence of its agents, employes, operators, and engineer, 
as above set forth, and the injury sustained by this plaint- 
iff in consequence thereof, this plaintiff has been damaged 
and injured in the sum of $25,000, no part of which has 
been paid by the said Omaha & Republican Valley Rail- 
road Company, nor by any other person or corporation, 

Wherefore, plaintiff prays judgment against it for the 
sum of $25,000, with in‘erest thereon from the 8th day of 
September, 1884, and for the cost of this action. 

To this petition the railway company filed an answer: 

“The above named defendant, for answer to the plaint- 
iff’s amended petition herein, admits all and singular the 
allegations contained in the first paragraph of said petition, 
and that it is successor to the Omaha & Republican Valley 
Railroad Company as averred in said petition. 

“Defendant admits and alleges that on the 8th day of 
September, 1884, while plaintiff was walking on the track 
on defendant’s ground in the county and state therein stated, 
she was run against and struck by defendant’s locomotive 
attached to one of its passenger trains and thrown from the 
track, but alleges that the same was unavoidable by defend- 
ant, its agents or employes, and without fault of defendant, 
its agents or employes, 
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“Defendant avers that the said plaintiff, at the time 

aforesaid was, wholly without authority or license, walking 
without any precaution between the rails of the defendant’s. 
track, and was a trespasser thereon. 
“Defendant has no knowledge or information, except 
from the statements of the plaintiff’s petition and statements 
given above on the part of the defendant in the trial of the 
said action, as to the plaintiff’s age at the time of the acci- 
dent, and leaves the plaintiff to make her pee as she may 
be advised are material. 

“Further answering, defendant admits that the plaintitt 
was injured at the time aforesaid at the time of said collis- 
ion, but as to the extent of said injuries the defendant has 
no knowledge or information except from averments of the 
said petition and the testimony given on the part of the 
defendant on said trial; and it leaves the plaintiff to make 
her proof thereof as she may be advised is material. 

“The defendant alleges that whatever injuries, if any, 
which the plaintiff so then and there sustained at the time 
of said collision, the said injuries were by said plaintiff 
received and sustained by and through her own fault, care- 
lessness, and negligence contributing thereto, and in no re- 
spect by or through any fault, wrong, or negligence of the 
said defendant, its employes, agents, servants, operators, or 
engineers. 

“The defendant denies each and every other allegation 
of the said petition not herein answered or denied.” 

On the trial of the cause the jury made special findings 
and returned a general verdiet as follows: 

“You will, in addition to your general verdict return 
answers to each of the following questions: 

Q. Was the plaintiff at the time of the injury of the 
age of thirteen and ahalf years? 

A. Yes. 

Q. Was she then apparently a girl of ordinary discre- 
tion? 
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A. Yes. 

Q. Was she then at that time deaf to any considerable: 
extent? 

A. No. 

Q. Had she just before the happening of the accident 
left her brother’s house to return to her father? 

A. Yes, 

Q. If you answer the Jast question in the affirmative, 
then did she voluntarily and for her own convenience go 
upon the defendant’s premises and right of way ? 

A. Yes. 

Q. Was the plaintiff then and there trespassing upon 
the defendant’s premises; that is, was she there without 
right or authority ? 

A. Yes. 

Q. Was she at the same time walking in the same direc- 
tion the train was going ? 

A. Yes. 

Q. Was she then between the rails or outside of them ? 

A. Yes, between the rails. 

Q. Did she step from the outside. of the rails into the 
space between them after the engineer saw her ? 

A. No. 

Q. Was she walking beween the rails when the engine 
struck her? 

A. Yes, in the act of jumping. 

Q. Was the engine whistle sounded more than once be- 
fore she was struck? 

A. No. 

Q. Did the engineer cause the whistle to be sounded as 
the train approached the plaintiff. 

A. Yes. 

Q. Did the trainmen in response to the danger whistle 
promptly apply the brakes on the train and use such -ap- 
pliances as they had thereon to stop the train ? 

A. Yes. 
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Q. Could the defendant’s agents, by the appliances then 
at their command, after it became apparent that plaintiff 
was walking between the rails, unaware of the coming of 
the train, have stopped the train before it reached her ? 

A. Yes. 

Q. Did the plaintiff, after she went upon defendant’s 
premises, either look or listen to satisfy herself whether or 
no any train was approaching ? 

A. No.” 

The jury also returned a general verdict for $11,500, 
upon which judgment was rendered. 

' The first error relied upon fora reversal is the exclusion 
of Mr. Salter from serving on the jury. His examination 
on his voir dire is as follows: 

Q. You have no feeling in a case of this sort in favor of 
or against either party to the suit, have you? 

A. Well, it is certainly to my interests to keep in favor 
of the railroad company, for I am an extensive shipper of 
grain. 

.Q. And you are also interested in buying the grain from 
the farmer? 

A. Yes, sir. 

Q. Taking into consideration all your circumstances are 
you in such a position that you could fairly and impar- 
tially render a verdict in this case without any feeling or 
prejudice in one way or the other. 

A. Yes, sir. 

Q. Mr. Salter, if you are conscious of anything that 
would prevent you from sitting fairly and impartially on 
this case, you may state it. 

A. Well, I have received considerable favors from the 
railroad. 

Q. Have you from any one else? 

A. No, sir. 

Q. Would these favors in any way affect your verdict ? 

A. No, I think not. At the same time I would prefer 
to be relieved from service in this case. 
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Q. I presume-so, But your situation is such that you 
could, so far as you know, fairly and impartially render a 
verdict in this case? 

A. Yes, sir. 

Further examination by Mr. Kendall: 

Q. ‘I believe you stated that you had received some fay- 
ors from the railroad company ? 

A. Yes, sir, 

Q. And by reason of receiving these favors you feel 
somewhat under obligation to the company, do you? 

A. Ido. F 

Q. And that is this same Omaha & Republican Valley 
Railroad Company? 

A. Yes, sir. It is certainly to my interest to stand in 
well with the railroad company. 

Q. Think you would have a kind of a feeling that if 
all other things were equal, if you could return the favor 
you would like to do it, would you? 

A. Yes, sir. 

Mr. Kendall challenges the juror for cause. 

By the court: 

Q. That is a general opinion or prejudice that way, is it? 
Just a general opinion in favor of the company ? 

A. Yes, sir, the same as I would have for any person 
else that has shown mea favor. That is all. 

Q. Supposing it to have been a person or a railroad com- 
pany, or what not, that person being a party to a suit such 
as we have here this morniug, would past favors and any 
desire that you might have to do thei a favor, have any 
bearing upon your consideration of the evidence in the case? 

A. No, sir; decidedly no. 

Q. Would it in any manner influence your verdict for 
or against either party ? 

A. No, sir. 

Q. You could enter into it perfectly free from any bias 
in either direction? 
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A. Yes, sir, 

Q. Laying that all aside and trying it entirely upon the 
evidence and the law? 

A. Yes, sir. 

Afterwards, and before the jury was completed, the plaint- 
iff below renewed his challenge to Mr. Salter, and the x rec- 
ord shows the following : 

Court: Mr. Salter, is there any reason, or are you sensi- 
ble of any reason why you should not sit upon this jury? 

A. Tam not, sir. 

The court excuses Mr. Salter and the defendant excepts. 

Court: I will allow each of you a peremptory challenge 
to any one that may be called in Mr. Salter’s stead, and 
also allow the defendant to withdraw its waiver of. the last 
peremptory challenge. 

It is evident that the court erred in overruling the chal- 
lenge in the first instance, and no doubt on reflection became 
convinced of that fact and hence sustained the challenge. 

A fair trial before an impartial jury means one where 
the jurors are entirely indifferent between tlie parties. In 
Ourry v. State, 4 Neb., 545, it was held that to justify the 
retention of a juror on the panel he must be entirely indif- 
ferent between the parties, It is said: “If he (the juror) 
express the least doubt of his ability to do so he should 
not, in the face of a challenge for cause, be retained. And 
even where by his formal answers the juror brings himself 
within the letter of the statutory qualification, if the court 
should discover the least symptom of prejudice or unfair- 
ness, or an evident desire to sit in the case, he should, in 
justice both to the stateand the accused, be rejected.” 

This court, from the first, has held that jurors could ac- 
cept no favors from either party, as the effect might, and 
probably would, be to affect its verdict. (Ensign v. Har- 
ney, 15 Neb., 330; Vose v. Muller, 23 Id., 171; Johnson 
v. Greim, 17 Id., 447.) It is very clear that the rela- 
tions between the railway company and the juror were too 
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intimate to secure impartiality on the part of the juror 
named, and the court did not err in discharging him. 

The juror W. B. Spangler, a former employe of the 
company, was also excused, which it is claimed is erroneous ; 
and the same is true of the juror Jackson. He testifies: 

Q. Mr. Jackson, does your family reside here? 

A. No, sir. 

Q. Where is your family? 

A. Grand Island. 

Q. How long has your family resided in Grand Island ? 

A. Seven or eight years. Eight years, I guess. 

Q. Then you are over here temporarily running the 
hotel are you? 

A. Yes, sir. 

Q. Have you exercised the right of the ballot here? 

A. No, sir; I do not vote. 

Q. Where is your voting place? 

A. Well, I don’t know whether I would be a voter here 
or not. I did not try to vote. 

Q. You were here for the temporary purpose of con- 
ducting the hotel? 

Yes, sir. 

. How long does your lease run for the hotel? 

. Until to-morrow night. | 

. Where are you going then? 

. haven’t hardly made up my mind where I shall go, 
. Return to your family for the present? 

. For the present, yes, sir. 

By Mr. Kelly: 

Q. Do you consider yourself a resident of this county ? 

A. Well, I don’t know whether I would be or not. 

Q. Iam asking you what you consider yourself ? 

A. Why, yes, sir; so long as I stay here, I suppose I 
am. They came around and assessed me the other day. 
Personal tax, I suppose they call it. 

It is very clear that Mr, Jackson was not an elector of 
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Howard county and therefore the challenge was properly 
sustained. In addition to this, the excusing of a person 
called as a juror from serving on the jury where there is 
any doubt of his fairness or qualifications is not ground of 
error. (Richards v. State, 36 Neb., 18; State v. Dfiller, 29 
Kan., 43; Maxw., Cr. Proc., 531.) 

In the case cited from Kansas it is said: “We can 
hardly see how the court could commit substantial error by 
discharging any person from the jury, when twelve other 
good, lawful, and competent men could easily be had to 
serve ou the jury. (Stoutv. Hyatt, 13 Kan., 232; Atchinson, 
T.&8. F. R. Co. v. Franklin, 23 Id., 74.) There is an 
immense difference between discharging a juror and re- 
taining him. To discharge him can seldom, if ever, do 
any harm, while to retain him, if his competency is doubt- 
ful, may do immense injury to ‘one party or the other.” 

There was no error, therefore, in discharging these ju- 
rors as there is no complaint that a fair jury was not 
obtained. 

There is no objection made to the instructions, so that the 
only remaining question is in regard to the evidence. There 
is testimony in the record that the engineer and fireman saw 
the plaintiff below on the track for at least seventy rods; 
that she was walking in the same direction that the train 
was going. There is also testimony that tends to show 
that her mind seemed to be absorbed ; that the whistle was 
not sounded until within about a car’s length, when the 
plaintiff below attempted to get off the track but was 
caught while attempting to do so, and sustained the inju- 
ries in question. There is also testimony that had the 
whistle been blown at the proper time to enable her to be 
apprised of the danger she could and in all probability 
would have left the track and the accident been avoided. 
In effect the issue is that although the plaintiff below was 
a trespasser on the railway track still the employes of 
the company could not inflict the injuries charged upon her 
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if by the exercise of ordinary care they would have been 
prevented. (2 Thompson, Neg., 1157; Barker v. Savage, 45 
N. Y., 191, 194; Brown v. Lynn, 31 Pa. St., 510; North- 
ern C. R. Co. v. Price, 29 Md., 420; Locke v. First Divis- 
‘ion St. Paul & P. R. Co., 15 Minn., 283; Nelson v. Atlantic 
& P. R. Co., 68 Mo., 593; O’ Keefe v, Chicago, R. I. & P. 
!R: Co., 32 Ia., 467; Morris v. Chicago, B. & Q. BR. Co., 45 
Id., 29.) Compare Lannen v. Albany Gas Light Co., 44 
N. Y., 459, affirming 46 Barb. [N. Y.], 264. The rule is 
‘very clearly stated by Judge Thompson in his valuable work 
von Negligence, pp. 1105, 1157. In McKean v. Burlington, 
C.R.&N. R. Co., 55 Ta., 192 [7 N. W. Rep., 505], it is said 
the rule is required by humanity and reason, citing Morris 
‘v. Chicago, B. & Q. R. Co., 45 1a.,29. To the same effect : 
Brown v. Hannibal & St. J. R. Co., 50 Mo., 461; Omaha 
H. R. Co. v. Doolittle, 7 Neb., 481; Burnett v. Burlington 
& M. R. R. Co, 16 Neb., 332 [20 N. W. Rep., 280]; 
Cook v. Pickrel, 20 Neb., 433 [80 N. W. Rep., 421]; Union 
P. RB. Co. v. Sue, 25 Neb., 772 [41 N. W. Rep., 801]. Even 
‘if it be conceded that the plaintiff below was unlawfully 
‘on the track, and did not look back to see if a train was 
approaching, still there is testimony in the record from 
which the jury would be warranted in finding that, after 
‘the engineer became aware of the perilous condition of the 
plaintiff below, he could, by the exercise 6f ordinary care, 
‘have stopped the engine. This was proper to submit to 
‘the jury, and as it was fairly submitted there is no valid 
ground on which to set the verdict aside. The judgment 
‘is therefore 


AFFIRMED, 


THE other judges concur. 


VoL. 37] JANUARY TERM, 1893. 449 


In re Dobson. 


In RE Rogert Dosson. 
FILED JUNE 30, 1893. No. 6024, 


1, Criminal Law: Costs. Where a person is convicted of a crimi- 
nal offense it is the duty of the court in which the conviction 
was had to render judgment against the prisoner for the costs of 
prosecution, and the court may make it a part of the sentence 
that the party be imprisoned in jail until the costs are paid, or 
secured to be paid, or he is otherwise legally discharged. (Crimi- 
nal Code, secs. 500, 501.) 


: IMPRISONMENT FOR NON-PAYMENT. A defend- 
ant in a criminal case confined in jail for the non-payment of 
the costs assessed against him, and who is unable to pay the 
same, is not entitled to be discharged from further imprisonment 
for such costs, under sec. 528 of the Crimtnal Code, where it ap- 
pears he has not been imprisoned at least one day for each three 
dollars of the costs. 


OrIGINAL application for writ of habeas corpus. 


A. Hardy, for petitioner, cited: Estep v. Lacy, 35 Ia., 
419; State v. Mooney, 74 N. Car. 98. 


George H, Hastings, Attorney General, for the state. 


NorvAL, J. 


This is an application for a writ of habeas corpus. On 
the 24th day of February, 1893, the petitioner, Robert 
Dobson, was convicted in the district court of Gage county 
of an assault and battery, and on the 27th day of the same 
month he was sentenced by the court to pay a fine of $50, 
and the costs of prosecution, and that he be committed to 
the county jail until said fine and costs are fully paid. In 
compliance with said judgment he was committed .to the 
jail of said county, where he is still confined. Subse- 
quently, petitioner paid the fine imposed upon him, but no 
part of the costs of prosecution. It also appears that he 
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is possessed of no estate, either personal or real, where- 
with to meet this demand. — 

But one point is presented for decision, and that is, 
whether the imprisonment of the petitioner because of his 
non-payment of the costs adjudged against him in the 
criminal case is illegal. The statutory provisions bearing 
upon the question are sections 500, 501, and 528 of the 
Criminal Code, which are as follows: 

“Sec. 500. In all cases wherein courts or magistrates 
have now or may hereafter have the power to punish of- 
fenses, either in whole or in part, by requiring the offender: 
to pay a fine or costs, or both, the said courts or magis- 
trates may make it a part of the sentence that the party 
stand committed and be imprisoned in the jail of the 
proper county until the same be paid, or secured to be paid, 
or the defendant is otherwise discharged according to law. 

“Sec. 501. In every case of conviction of any person for 
felony or misdemeanor, it shall be the duty of the court or 
magistrate to render judgment for the costs of prosecution 
against the person convicted. 

‘Sec, 528. Whenever it shall be made satisfactorily to- 
appear to the district court, or to the probate judge of the 
proper county, after all legal means have been exhausted, 
that any person who is confined in jail for any fine or costs 
of prosecution, for any criminal offense, hath no estate 
wherewith to pay such fine and costs, or costs only, it shall 
be the duty of said court or judge to discharge such person 
from further imprisonment for such fine and costs, which 
discharge shall operate as a complete release of such fine 
and costs; Provided, That nothing herein shall authorize 
any person to be discharged from imprisonment before the 
expiration of the time for which he or she may be sen- 
tenced to be imprisoned, as part of his or her punishment, 
nor until the convict shall have been imprisoned at least 
one day for every three dollars of the amount adjudged 
against him.” 
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An examination of the foregoing sections satisfies us that 
the proposition contended for by counsel for the peti- 
tioner is not tenable. Where a person is convicted of a 
crime, section 501 makes it the imperative duty of the 
court, in which the conviction is had, to render judgment 
against the prisoner for the costs of prosecution, and the 
next preceding section confers authority upon such court to 
include in the sentence that the party be committed to the . 
county jail until such costs are paid, or security is given 
for their payment, or he is otherwise legally discharged. 
Under section 528, a defendant in a criminal case, confined 
in jail for the non-payment of the costs assessed against 
him, who is unable to pay the same, upon proper showing 
to the district court, or the county judge, may be discharged 
from further imprisonment for such costs, provided all 
legal means for their collection have been employed with- 
out success, and he has been confined at least one day for 
each three dollars of the costs. The petitioner is not en~ 
titled to be released on the ground of his poverty, since it 
does not appear that he has been in custody for the length 
of time specified in section 528. 

We have examined and considered the two cases cited by 
the petitioner’s counsel. In Estep v. Lacy, 35 Ia., 419, s. 
c., 14 Am. Rep , 498, it was decided that a general pardon 
issued by the governor does not operate to release a judg- 
ment rendered for the costs of prosecution. To the same 
effect is State v. Mooney, 74 N. Car., 98, 5. c, 21 Am. 
Rep., 487. These decisions cannot be regarded as in con- 
flict with the views stated by us. The demurrer. to the 
petition is sustained and 


WRIT DENIED. 


THE other judges concur. 
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Even Mouser Company v. WILLIAM YOHE. 
FILeD JUNE 30, 1893. No. 4866. 


i. Appeal from Justice Court: DismissAL IN APPELLATE 
Cougt: CONSENT OF APPELLEE. A party appealing from a 
judgment of a justice of the peace to the district court may dis- 
miss his appeal, without the consent of the appellee, at any time 
before the cause is submitted to the court or jury. 


The cases of Berggren v. Fremont, EF. & 
M. V. RB. Co., 23 Neb., 620, and Robbins v. Omaha & N. P. B 
‘Co., 27 Id., 73, distinguished. 


Error from the district court of Douglas county. Tried 
below before HoPEWELL, J. 


Hall, McCulloch & English, for plaintiff in error, 
James W. Carr, contra. 


Norval, J. - 


William Yohe brought an action before a justice of the 
peace against the Eden Musee Company, on an account for 
work and labor, and recovered a judgment therein for $50 
and costs of suit. The defendant prosecuted an appeal to 
the district court, where, after the issues were made up, but 
before the cause was reached for trial, the appellant, plaint- 
iff in error here, filed a motion for leave to dismiss its ap- 
peal, which motion was overruled by the district court. 
Afterwards, judgment was rendered against the appellant, 
and in favor of the appellee, for the sum of $112.80. 

A single question is presented for our consideration, and 
that is, Did the district court err in refusing to permit the 
plaintiff in error to dismiss its appeal? Our answer is in 
the affirmative. It is clear on principle and authority that 
an appellant has a perfect right, in an ordinary action, to 
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dismiss his appeal at any time before the cause is submitted 
to the court or jury, even though his adversary does not 
consent thereto. Had the appeal been dismissed, the rights 
of the appellee would not have been in the least prejudiced 
thereby, inasmuch as such a dismissal would have left the 
case precisely the same as though no appeal had been taken. 
The appellee could then have enforced. his judgment ob- 
tained before the justice. If he was dissatisfied with the 
amount of the judgment there entered, he should have taken 
and perfected an appeal. Not having done so, he cannot be 
heard to urge as an objection to the right of the appellant 
to dismiss his appeal that the recovery was too small, The 
motion to dismiss the appeal should have been sustained. 
(Elliot, Appellate Procedure, sec. 534; Bacon v. Lawrence, 
26 Ill., 53; Adkinson v. Gahan, 114 Id., 21; State ». 
Moriarty, 20 Ia., 595; Latham’s Appeal, 9 Wall. [U. 8.], 
145.) 

Counsel for defendant in error in his brief argues that 
plaintiff in error did not ask proper relief; that the motion 
should have prayed for an affirmance of the judgment of the 
justice, instead of the dismissal of the appeal. ‘The cases of 
Berggren v. Fremont, BE. & M. V. RB. Co., 23 Neb., 620, and 
Robbins v. Omaha & N. P. R. Co., 27 Id., 73, are cited to 
sustain the contention, Both cases were appeals from the 
awards of commissioners in condemnation proceedings. 
The doctrine there laid down was that when a railroad 
company appeals from an award of damages for real estate 
appropriated for right of way purposes, it cannot dismiss 
its appeal in the appellate court, but that the proper motion 
is to affirm the award; that the land-owner, by the. dis- 
missal of the appeal, would lose interest on the award, 
while the sustaining of a motion to affirm the award would 
carry interest and costs. The land-owner, having been de- 
prived of the use of the money by the appeal, is entitled 
to interest thereon. To allow the railroad company to 
dismiss its appeal would be prejudicial to the rights of the 
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appellee, as it would deprive him of interest on the amount 
of the award. No such consequences could result in the 
cease before us by a dismissal of the appeal, since the judg- 
ment of the justice would bear interest at the legal rate 
from the date of its rendition until paid. 

Plaintiff in error did not waive the error in overruling 
of its motion by afterwards contesting the case on the mer- 
its. The judgment of the district court is reversed and the 
cause remanded with directions to dismiss the appeal at the 
costs of the appellant. 


REVERSED AND REMANDED. 


THE other judges concur. 


In RE Frep WALsH. 
FILED JUNE 30, 1893. No. 6035. 


1. Criminal Law: Conviction oF SEVERAL OFFENSES: SEPA- 
BATE SENTENCE. Where a person has been convicted at the 
same term of court of several distinct offenses, each punishable 
by imprisonment in the penitentiary, whether charged in sep- 
arate informations or in separate counts of the same information, 
the court may impose @ separate sentence for each offense of 
which the prisoner has been found guilty. 


2. H R - In such case the judgment shonld not 
fix the day on which each successive term of imprisonment 
should begin, but should simply direct that each successive term 
should commence at the expiration of the one imposed by the 
previous sentence. 


3. : SEPARATE SENTENCE. If the same offense is charged in 
different counts of an information, and there is a conviction on 
each count, hut a single sentence should be pronounced upon all 
the counts for the one entire offense. 

4, : FORGERY: INFORMATION. An information which churges 


the forgery of an instrument and the fraudulently uttering of 
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the same instrument by the same person charges but one crime, 
and in case of conviction but one penalty can be inflicted. 


: SEPARATE SENTENCE: Haszas Corpus. To an infor- 
mation containing two counts, one charging the petitioner with 
the forgery of a certain bank check, and the other with the ut- 
tering of the same instrument, a general plea of guilty was 
entered. Thereupon the court sentenced him upon the first 
count to imprisonment in the penitentiary for the period of one 
year from the 9th day of May, 1892, and upon the other count a 
like imprisonment was imposed for the term of one year from 
May 9, 1893. By good conduct the petitioner saved two months 
of his first sentence, and having served out the term under such 
sentence, he applied for his release on habeas corpus. Held, 
That the second sentence was illegal and void, and that he was 
entitled to be discharged from further imprisonment. 


‘ORIGINAL application for writ of habeas corpus. 
Walter A. Leese, for petitioner. 


George H. Hastings, Attorney General, for the state. 


Norval, J. 


At the May term, 1892, of the district court of Douglas 
county, the county attorney filed in said court an informa- 
tion against the petitioner, Fred Walsh, which contained 
two counts; the first of which charges that the petitioner 
on the 12th day of April, 1892, at the county of Douglas, 
unlawfully and feloniously did falsely make, forge, and 
counterfeit a certain bank eheck calling for the sum of 
$45.60, with intent to defraud. A copy of the instrument 
is set out in the information. The second count charges 
the petitioner with feloniously uttering and publishing as 
true and genuine the said false, forged, and counterfeit 
bank check described and set out in the first count, he at 
the time knowing the same to be false, forged, and counter-, 
feited. Subsequently, at the same term, the petitioner was 
arraigned on the information and he entered a general plea 
of guilty. He was thereupon sentenced by the court upon 
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the first count to confinement in the penitentiary at hard 
labor for the period of one year from and after the 9th day 
of May, 1892, and upon the second count a like imprison- 
ment was imposed for the term of one year from May 9, 
1893. By good conduct the petitioner has saved two 
months of his: first sentence, and having served out the 
term under the first sentence, he, on the 10th day of March, 
1893, presented to this court his petition for discharge on 
habeas corpus, on the ground that the second sentence is 
illegal and void. At the hearing the writ was allowed. 
The contention of counsel for the petitioner is that the 
power to inflict cumulative sentences does not exist, unless 
expressly conferred by statute, and as there is no legislative 
enactment in this state authorizing cumulative sentences, 
such sentences in felony cases are illegal. The following 
authorities are cited to sustain the doctrine: People, ex rel. 
Tweed, v. Liscomb, 60 N. Y., 559; Miller v. Allen, 11 Ind., 
389; Kennedy v. Howard, 74 Id.,87; Prince v. State, 44 
Tex., 480; James v. Ward, 2 Met. [Ky.], 271; Lamphere’s 
Case, 61 Mich, 105; Bloom’s: Case, 19 N. W. Rep. 
[Mich.], 200. But in our opinion the great weight of 
authority is in favor of the proposition that upon convic- 
tion of several offenses charged in separate indictments, or 
in separate counts of the same indictment, the court has 
power to impose cumulative sentences. See Wharton, 
Crim. Pl. & Pr., sec. 910; Bishop, Crim. L., sec. 953; 
Kite v. Commonwealth, 11 Met. [Mass.], 581; Mims v. State, 
26 Minn., 498; s.c., 5 N. W. Rep., 355; State v. Smith, 
5 Day [Conn.], 175; Petition of McCormick, 24 Wis. 
492; In re Fry, 12 Wash. Law Rep. [D. C.], 388; Ex 
parte Hibbs, 26 Fed. Rep., 421; State v. Robinson, 40 La. 
Ann., 720; Parker v. People, 21 Pac. Rep. [Col.], 1120; 
Mills v. Commonwealth, 138 Pa. St., 631; Brown v. Com- 
monwealth, 3 8.& R. [Pa.], 273*; Russell v. Commonwealth, 
78. &R. [Pa], 489*; Williams v. State, 18 O. St, 46; 
Eldredge v. State, 37 Id., 191; Bolun v. People, 73 Ill. 
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488; Stack v. People, 80 Id., 32; Johnson v. People, 83 
Id., 431; Filzpatrick v. People, 98 Id., 269. 

The leading case sustaining the position that cumulative 
sentences are void, is People, ex rel. Tweed, v. Liscomb, 60 
N. Y., 559, cited by counsel for the petitioner, and the 
doctrine there enunciated has been frequently criticised by 
law writers and jurists, and the courts generally have re- 
fused to fullow it as a precedent. Although there is no 
statutory provision in this state which authorizes a court 
to sentence a person convicted of a crime to imprisonment 
for a term to commence at the expiration of another term 
specified in a previous sentence, yet, inasmuch as the statute 
does not in terms require sentences of imprisonment to 
commence in presenti, we are persuaded that the power 
necessarily exists to make the term of imprisonment im- 
posed by a senteuce commence at the expiration of another, 
else where a person is convicted at the same term of court 
for several distinct offenses charged in the same or in dif- 
ferent informations or indictments, the court could pro- 
nounce a sentence of imprisonment upon one conviction 
only, and judgments in the other convictions would have 
to be postponed until the expiration of the sentence in the 
other case. We are unwilling to adopt the construction 
contended for by the petitioner’s counsel. 

The supreme court of Ohio, in Williams v. State, supra, 
in passing upon a similar question, say, “To hold that 
where there are two convictions and judgments of impris- 
onment at the same term both must commence imme- 
diately, and be executed concurrently, would clearly be to 
nullify one of them. To postpone the judgment in one 
case until the termination of the sentence in the other 
would, if allowable, be attended with obvious inconven- 
ience and expense, without any correspondent benefit to the 
convict. There is nothing in the statute requiring this, 
and it is not to be construed so as to defeat or impede the 
‘execution of its own provisions as to the punishment of 
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crimes. We think, both upon principle and the weight of 
authority, that we are required to hold that it is not error, 
upon a conviction in a criminal case, to make one term of 
imprisonment commence when another terminates.” 

This court has held that, where a person has been con- 
victed of several distinct misdemeanors, it is proper for the 
court to impose a separate sentence upon each offense of 
which the defendant is found guilty (Burrell v. State, 25 
Neb., 581); and we know of no reason why the same rule 
should not apply in convictions for felonies. 

Where a cumulative sentence is imposed in case a person 
is convicted of several distinct offenses, the judgment should 
not fix the day on which each successive term of impris- 
onment should commence, but should direct that each suc- 
cessive term should begin at the expiration of the previous 
one (Johnson v. People, 83 Ill., 481); and this for the ob- 
vious reason that the prior term of imprisonment may be 
shortened by the good behavior of the defendant, by 
executive clemency, or by a reversal of the judgment. In 
which event, the succeeding sentence would then take effect, 
in case it provided that the term of imprisonment should 
commence at the termination of the previousone. It will 
be observed that the second sentence in the case we are 
considering did not so provide, but specified that the term 
of imprisonment should begin on May 9, 1893. By the 
good conduct of the petitioner his first term of imprison- 
ment was, under the statute, cut down to ten months, so 
that his first term had ended, and his second term had not 
conimenced when the writ of habeas corpus was granted in 
this case, or when the prisoner was ordered discharged on 
the writ issued herein. 

There is another reason why the imprisonment of the pe- 
titioner was illegal. The information, although it contains 
two counts, charges but a single offense, yet the accused has 
been sentenced to two separate terms of imprisonment, one 
term for falsely making a bank check, and another term for 
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fraudulently uttering the same instrument. From the in~ 
formation itself it appears that the check described in the 
second count as having been fraudulently uttered by the 
petitioner was the same instrament as that described in the 
first count as having been forged by him. Both acts were 
parts of the same transaction, and constituted but one 
crime, and the court had no power to impose separate sen- 
tences upon each count. Wharton, Criminal Pl. & Pr. [9th 
ed.], sec, 251, states the rule thus: ‘“‘ Where a statute makes 
two or more distinct acts, connected with the same transac- 
tion, indictable, each one of which may be considered as 
representing a phase in the same offense, it has in many 
cases been ruled that they may be coupled in one count. 
Thus, setting up a gaming table, it has been said, may be 
an entire offense; keeping a gaming table, and inducing 
others to bet upon it, may also constitute a distinct offense; 
for either, unconnected with the other, an indictment will 
lie. Yet, when both are perpetrated by the same person 
at the same time, they constitute but one offense, for which 
one count is sufficient, and for which but one penalty can 
be inflicted.” The above doctrine is abundantly sustained 
by the authorities. (Johnston v. Commonwealth, 85 Pa. St., 
54; In re Snow, 120 U.S., 274; Woodford v. State, 1 O. 
St., 427; Hinkle v. Commonwealth, 4 Dana [Ky.], 513; 
Commonwealth v. Katon, 15 Pick. [Mass.], 273; Devere v. 
State, 5 O. Ct. Court, 509; State v. Egglesht, 41 Ta., 574.) 
In the last case the supreme court of Iowa decided that 
where a person at the same time and as part of the same 
transaction passed four forged checks, he was guilty of but 
one offense, and that there could not be a separate convic- 
tion for uttering each instrument. (See State v. Hennesy, 28 
O. St., 339; State v. Benham, 7 Conn., 414.) 

‘The precise question we are considering was passed upon 
in the case of Devere v. State, supra. That was a prosecu- 
tion for forgery before the court of common pleas, the in- 
dictment containing two counts, one charging the defendant 
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with the forgery of a promissory note, and the other with 
the uttering of the same instrument. A verdict of guilty 
was rendered on both counts, and she was sentenced by the 
court to confinement in the penitentiary for five years un- 
der the first count, and a like term under the second count, 
the last term to commence at the expiration of the first. 
She prosecuted error to the circuit court, where it was held 
under a statute relating to forgery, almost like our own, 
that the falsely making and the fraudulent uttering of the 
same instrument by the same person constitute a single of- 
fense and subject the guilty party to but one penalty. 
Bentley, J., in delivering the opinion of the court, says: 
“Upon a careful consideration of the authorities our con- 
clusion is, that it satisfactorily appears from the record that 
in falsely making and fraudulently uttering the instrument 
set out in the indictment, the accused committed but one 
offense ; that the ‘making and uttering’ of the same instru- 
ment by the same party were, in contemplation of law, 
connected and consecutive parts of but one transaction, and 
became and were so merged as to render the accused guilty 
of the crime of forgery, but not of having committed a 
double crime under the statute. It results that this double 
sentence, imposed as before stated, was without authority 
of law, and the judgment pronouncing such sentence must 
be reversed, and the cause remanded to the court of com- 
mon pleas for judgment and sentence upon the verdict of 
the jury as for a single offense pursuant to law.” 

There can be no doubt of the soundness of the doctrine 
stated in the foregoing quotation.- Where the different 
counts in an information charge the same offense, in case of 
a conviction on each count the rule is to render a single 
sentence upon all the counts for the oue entire offense. It 
follows from these views that the imprisonment of the 
prisoner was unlawful, and that he should be discharged. 


PRISONER DISCHARGED. 


THE other judges concur. 
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GERMAN INSURANCE COMPANY OF FREEPORT ET AL. V. 
AMBROSE EDDY. 


FILED JuNE 30, 1893. No. 5014. 


1, Attorneys’ Fees: ALLOWANCE UNDER VALUED Pontoy ACT. 
Upon the rendition of a judgment in favor of the plaintiff in 
an action on a lire insurance policy issued since the taking effect 
of the valued policy act of 1889, where the insured building has 
been wholly destroyed, the court rendering the judgment is, 
under said act, authorized to allowa reasonable attorney’s fee in 
favor of the plaintiff and against the insurer, to be taxed as costs 
in the case. Such allowance can be made only upon proof as to 
what constitutes a reasonable fee. 


2. $ : Review. The question of the allowance of attor- 
ney’s fee in such a case cannot be raised in the first instance in 
the supreme court, bnt the plaintiff must first demand such fee 
in his petition and present the question to the trial court, and if 
disallowed, the decision may be reviewed in the appellate court, 


Morron in supreme court by defendant in error to allow 
a reasonable aitorney’s fee, under the valued policy act of 
1889. Motion overruled. 


Abbott, Selleck & Lane, for the motion, 
Adams & Scott, contra. 


Norvat, J. 


The defendant in error, Ambrose Eddy, brought three 
actions in the district court, each on a fire insurance policy 
issued, respectively, by the German Fire Insurance Com- 
pany of Peoria, the Queen Insurance Company, and the 
German Insurance Company of Freeport. The cases were 
tried as one, and judgment was rendered for the plaintiff. 
The companies prosecuted error to this court, and the judg- 
ment of the trial court was affirmed. It was held that the 
insured building was “wholly destroyed” within the mean- 
ing of that term as used in the valued policy law of 1889 
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(36 Neb. 461). Subsequently, the defendant in error 
filed a motion in this court to allow a reasonable attorney 
fee for services of counsel rendered in both courts. 

Section 3 of the said act of 1889 (sec. 45, ch. 48, Comp. 
Stats., 1891) provides that “the court upon rendering judg- 
ment against an insurance company upon any such policy 
of insurance shall allow the plaintiff a reasonable sum as 
an attorney’s fee, to be taxed as a part of the costs.” 
Under the foregoing provision the trial court, upon the 
rendition of the judgment against the insurance companies 
upon the policies in suit, was authorized to allow a reason- 
able attorney’s fee in favor of the plaintiff and against the 
companies, to be taxed and collected with other costs in the 
case. Proofs should have been adduced before the trial 
court as to what sum would constitute a reasonable fee. 
No proof was offered upon that question in the court be- 
low, so far as the record before us discloses. Whether the 
question of the allowance of a sum for attorney’s fee in 
such cases should be submitted at the same time the cause 
is tried upon its merits, and to the same trier or triers of 
fact, it is unnecessary now to determine. Although the 
plaintiff in his petition prayed for the allowance of a 
reasonable attorney’s fee, yet the record fails to show that 
the question was ever called to the attention of the district 
court. Had that been done, and a ruling adverse to the 
plaintiff below been made, then we could have reviewed 
the decision. But, as already stated, the matter of attor- 
ney’s fee was not submitted to the court below, but the 
question is now raised for the first time, after the affirm- 
ance of the case on the merits. The jurisdiction of the 
supreme court to review, reverse, or correct the proceedings 
of a district court is appellate merely. The question of 
the allowance of attorney’s fee cannot be raised in the first 
instance in this court. The motion therefore must be 
overruled. 

MOTION OVERRULED. 


THE other judges concur. 
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Dorsey B. Houck, Constasue, v. ELizaBeTH HEINz- 
MAN. 


FILED JUNE 30, 1893. No. 4966. 


1, Fraudulent Conveyances: Morraagss: EvIDENCE: QUES- 
TION OF Law. Where the facts relied upon to render a mortgage 
fraudulent as to creditors appear upon the face thereof or are 
undisputed, the question of fraud is one of law for the court. 
In all other cases it is a question of fact for the consideration of 
the jury. 


: PERISHABLE PROPERTY. A mortgage 
will not be declared fraudulent as to creditors on the sole ground 
that among a large number of separate chattels included therein 
is a small amount of perishable property which it is impossible 
to preserve until the maturity of the mortgage debt, although 
such fact may be considered as evidence of fraud. The ques- 
tion of good faith in such case is one of fact and not of law. 


Error from the district court of Douglas county. 
Tried below before Davis, J. 


W. H. Thompson and Charles Offutt, for plaintiff in 
error. 


Donovan & Evans and Gannon & Donovan, contra. 


Post, J. 


This was an action of replevin iu the district court of 
Douglas county in which the defendant in error, plaintiff 
below, claimed possession of the property in dispute, to- 
wit, two horses, two wagons, and two sets of harness, 
through a mortgage from her son William Heinzman, while 
the defendant below claimed as constable by virtue of an 
order of attachment in an action in which the Omaha 
Packing Company was plaintiff, and the said William 
Heinzman was defendant. The first error assigned is the 
receiving in evidence of the mortgage through which the 
plaintiff below claimed, without sufficient evidence of its 
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execution by the alleged mortgagor. The plaintiff first in- 
troduced in evidence a note payable to her order for 
$1,250, bearing date of April 18, 1890, due two years after 
- date and bearing interest at 7 per cent purporting to have 
been signed by William Heinzman. After having testified 
that the note aforesaid was given for money advanced by 
her to her son, she was asked : 

Q. State if you asked him for any other security, 

A. I asked him for a mortgage. 

Q. Did you get it? 

A. Not just then, I got it afterwards. 

Q. You got a mortgage? 

A. Yes, sir. 

Peter O’Malley county clerk, the proper foundation 
having been laid, testified : 

Q. You may examine that book and see if you can find 
a mortgage there from William Heinzman to Elizabeth 
Heinzman? 

A. Yes, sir. 

Q. Are they numbered in the order in which they are 
filed ? 

A. Yes, sir. 

Q. What number is that? 

' A. Number 8, of July, 1890. - ° 
The mortgage introduced in evidence bears date of July 
1, 1890, and purports to have been executed by William 
Heinzman to Elizabeth Heinzman to secure a note of the 
former payable to the latter for $1,250, dated April 18, 
1890, due two years after date and bearing interest at 7 per 
cent. It appears to have been acknowledged before a 
notary public on the day of its execution and filed in the 
office of the county clerk on the same day. The property 
described in the mortgage aforesaid evidently includes the 
horses, wagons, and harness in controversy. The evidence 
clearly points to William Heinzman as the mortgagor and 
we think proves prima facie that it was executed by him. 
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2. But the chief reliance of the plaintiff in error is upon 
the proposition that the mortgage is by its terms and the 
character of the property thereby conveyed fraudulent and 
_void as to creditors of the said William Heinzman. The 
following is the description of property contained in the 
mortgage: ‘‘One bay horse about twelve years old, weight 
about 1,000 pounds; one sorrel mare about six years old, 
weiglit about 1,000 pounds; one meat delivery spring 
wagon, with red running gear and blue box; one.butcher’s 
delivery wagon, with red bed and yellow or straw colored 
gear; one side-bar buck-board buggy, Drummond make; 
one set single harness, heavy; one set single harness, light ; 
also, all of the stock and fixtures in the butcher shop situ- 
ated at number 714 north Sixteenth street, Omaha, consist- 
ing of meats, poultry, and ice box, meat blocks, saws, 
cleavers, meat racks, counters, scales, butcher’s knives, 
meat rocker and block; also all of the book accounts of 
said butcher shop.” It should be observed that the mort- 
gage contains no provision for the sale of any part of the 
property therein described by the mortgagor, hence the rule 
announced in Tallon v. Ellison, 3 Neb., 75, has no applica- 
tion. It is suggested, however, that a mortgage of perish- 
able property like meats, poultry, and butchers’ stock, 
which it is obviously impossible to preserve until maturity 
of the debt secured, implies a power of sale and is therefore 
presumptively fraudulent. The sound rule is believed to 
be that such fact does not render the mortgage void per se, 
although it may be considered by the jury as evidence of 
fraud, the question of fraud or good faith being one of fact 
and not of law. (See Herman, Chat. Mtges., sec. 106 ; Jones, 
Chat. Mtges., sec. 368; Shurtleff v. Willard, 19 Pick. 
(Mass.], 202; Hedman v. Anderson, 6 Neb., 392; Davis 
wv. Scott, 22 Id.,154; Barkow v. Sanger, 47 Wis., 500; sec. 
20, ch. 32, Comp. Stats.) There is no evidence in the rec- 
ord upon which to base a finding of the amount of perish- 
able property in stock at the time of the execution of the 

33 
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mortgage on the 1st day of July, or the amount thereof, if 
any, disposed of by the mortgagor subsequent to the date 
last named and before the property was seized by the 
plaintiff in error two days later to satisfy the order of at- 
tachment. Nor is it pretended that such sales, if any, were 
made with the knowledge or consent of the plaintiff. It is 
clear, therefore, that the authorities cited are in point, and 
that the mortgage will not be presumed fraudulent by rea- 
son of the character of the property conveyed thereby, 

3. The mortgage was however presumptively fraudulent 
as to creditors for the reason that there was no change of 
possession of the property mortgaged. But that question 
was submitted to the jary by instructions which fairly state 
the law aud which are here copied at length: 

“Tn this action the plaintiff has taken by writ of re- 
plevin the property described iu the petition, claiming to be 
entitled to its possession as mortgagee under a mortgage 
executed by Wm. Heinzman, previously the owner of the 
property. The property in question was in the possession 
of defendant as a constable by virtue of a writ of attach- 
ment executed against the property of William Heinzman. 

“The issues made by the pleadings raise the question for 
your determination as to the validity of the plaintiff’s 
mortgage. You are instructed 

“1, That Wm. Heinzman had a right to secure plaintiff 
any valid and subsisting indebtedness owing by him to 
plaintiff, and for that purpose to execute to her a mortgage 
on his property if made in good faith without any inten- 
tion to defraud a creditor. Defendant excepts. 

2, The evidence in this case shows that after the giv- 
ing of the mortgage to plaintiff no change in the posses- 
sion of the property took place, and the law is that the 
mortgage is to be conclusively presumed to be fraudulent, 
and shall be considered as void unless the plaintiff shows 
on her part that the mortgage was made in good faith and 
without any intent to defraud creditors, and the burden of 
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showing such good faith and absence of fraud is on the 
plaintiff. Defendant excepts. 

“3. Every mortgage made with the intent to hinder, de- 
lay, or prevent creditors from the collection of their debts 
is fraudulent and void as to such creditors, and if the 
plaintiff either participated in such intent or knew of such 
intent on the part of Wm. Heinzman at the time of taking 
the mortgage, or if she had notice of such facts as would 
put a person of ordinary prudence and care on such in- 
quiry as would have led to knowledge of such fraudulent 
intent on the part of the mortgagor, the mortgage would 
be void as to her. Defendant excepts. 

“In determining the question of whether plaintiff has 
shown an absence of such notice or knowledge on her part 
you are to consider the relations of the parties, the sur- 
rounding circumstances, the manner of the transaction, and 
any other fact shown by the evidence. 

“4, Transactions between relatives, whereby property 
is transferred from one to another, when it is shown that 
the person parting with the property is in embarrassed cir- 
cumstances, are to be closely scrutinized and the good faith 
of such transaction must be clearly established. 

“5. If under these instructions you find that the plaint- 
iff has by a preponderance of the testimony shown her 
good faith as defined herein in the taking of the mortgage 
your verdict will be for the plaintiff. If plaintiff has 
failed satisfactorily to show such good faith on her part 
your verdict will be for the defendant. Defendant excepts.” 

4, Finally, it is urged that the verdict is not sustained 
by sufficient evidence of good faith on the part of the 
plaintiff below to overcome the presumption of fraud aris- 
ing from the continued possession of the mortgaged prop- 
erty by her son. That the note of $1,250 was executed 
by the latter for money advanced by the plaintiff is clear 
from her testimony and is not seriously controverted. It 
is true as stated in the brief of plaintiff in error that she 
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rested her case after showing merély the advancement of 
the consideration named in the note and mortgage. But 
from ‘her cross-examination it appears that it was under- 
stood when the money was advanced that she should be se- 
cured by mortgage and that she had asked for it at differ- 
ent times prior to its execution. She was also asked : 

Q. You wanted to get security? 

A, Yes, sir. 

Q. That is, you wanted to get your claim before your 
son’s other creditors got theirs ? 

A. Idid not know about his other creditors; I wanted 
to be secured for the amount of money I gave him. If it 
had only been $200 or $300 I would not be so particular. 

Q. When you went to the Jawyers’ office you knew the 
Omaha Packing Company was suing him. 

A. No, sir; I did not. 

The foregoing is substantially all the evidence upon the 
question and is, we think, quite sufficient to sustain the 
finding of good faith. It is apparent that the district 
court did not err in denying the motion for a new trial and 
that the judgment should be 


AFFIRMED. 


Tue other judges concur. 


Puentx InsurRANcE CoMPANY OF BROOKLYN V. WILL- 
1AM O. DUNGAN. 


FILED JUNE 30, 1893. No. 4538. 


Fire Insurance: Conpitions or Poticy: Premium Nore’ PAy- 
MENT: FORFEITURE: WAIVER. A policy of insurance provided 
that upon the failure of the insured to pay the premium note 
therein described in full at maturity, such policy should cease 
to be in force and continue null and void while said note re~ 
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mained unpaid. Said note not having been paid at maturity 
the insurance company accepted as a credit thereon an amount 
of money largely in excess of the premium earned, and left the 
note with its local agent fur collection. Subsequently, and be- 
fore the premium so paid had been earned and before the note 
had been paid in full,the property insured was destroyed by 
fire. Held, That the policy was voidable only at the election of 
the insurance company,and that by receiving and retaining the 
part payment after default and retaining the note for collection, 
it waived the right to insist upon a forfeiture thereof. 


Error from the district court of Kearney county. 
Tried below before Gastin, J. 


Godfrey & Godfrey, for plaintiff in error, 
St. Clair & McPheely, contra, 
Post, J. 


This was an action in the district court of Kearney 
county upon a policy of insurance, resulting in a verdict 
and judgment for the defendant in error, plaintiff below. 
The policy bears date of July 25, 1887, and expires July 
25,1892. The consideration therefor is the note of the de- 
fendant in error for $190, bearing date of July 25, 1887, 
and maturing July 1, 1888. The loss occurred ou the 29th 
day of September, 1889. Proof of loss appears to have 
been made in due form and within the time specified in the 
policy. In the court below the plaintiff in error filed an 
answer in which, after admitting the issuing of the policy 
sued on and the loss as charged, it alleges: “That said de- 
fendant, at the same time said defendant made, executed, 
and delivered his one certain promissory note in writing in 
amount $190, due on the first day of July, 1888, a copy 
of said note is hereto attached marked ‘Ex. B’ and made 
a part hereof; that on the 29th day of September, 1889, 
said note so given by plaintiff, although long past due, re- 
mained wholly unpaid and still so remains unpaid, except 
an indorsement October 8, 1887, of $27.00, also a credit 
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by loss $75 occurring prior to maturity of said note, al- 
though indorsed on said note 12-3-88. 

“Defendant avers that since maturity of said note no 
extension has been granted thereon, nor has said note been 
held for the purpose of collection, neither has there been 
any effort made to so collect, but the same has been held 
since maturity for naught and defendant has at all times 
since said maturity, and now is willing to return said note 
and now tenders the same to plaintiff. Defendant for fur- 
ther answer denies each and every allegation in plaintiff’s 
petition not herein specially admitted.” 

The following is a’copy of the note referred to: 

“$190. 

“On the first day of July, 1888, for value received, I 
promise to pay to The Phenix Insurance Company, of 
Brooklyn, N. Y. (at their office in Chicago, Il.), or order, 
one hundred ninety dollars in payment of premium on 
policy No, 0255242 of said company, with ten per cent 
interest from maturity until paid. If this note is not paid 
at maturity said policy shall then cease and determine and 
be null and void and so remain until the same shall be 
fully paid and received by said company. In case of loss 
under said policy this note shall immediately become due 
and payable and shall be deducted from the amount of said 
loss. If this note be paid at maturity all interest shall 
be waived. It is understood and agreed that this note 
is not negotiable. 

“Dated at Minden, Neb., this 25th day of July, 1887. 

“'W.O. Dunean.” 

Upon the back of the note above described appear the 
following indorsements : 

“Received on the within described premium note the 
sum of $27.00. R. P. 

““Date—Sept. 30, 1887. 

($97.00. R.P.; Oct. 8, 787. 

“Pd. by loss, $75.00, 12-3-88. 

“C. HW. WiniiaMs.” 
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It appears from the undisputed proofs that the credit of 
$75 was made on the 3d day of December, 1888, and repre- 
sents the amount due the defendant in error at that time by 
the terms of a tornado policy previously issued to him by 
the plaintiff in error. It is not contended that the note in 
question was surrendered to the defendant in error upon 
default of payment at maturity thereof, or that any notice 
was given of the forfeiture of the policy or any overt act 
indicating an election by the insurance company to cancel 
the same. On the other hand it appears that said note 
remained in the hands of the collection agents of the 
company at Minden until after the loss. The defendant 
in error testified in his own behalf as follows: “TI stepped 
into the office of Godfrey & Godfrey to see about this mat- 
ter. I had that day sold a piece of land and I knew 
I could pay this note when I got the money on the land. 
I had never seen this agent. I met George Godfrey as I 
went in and he introduced me to the agent. The agent 
said to me: I would like it if you would secure that note 
if you can’t pay it right away. I told him that I could 
pay it sometime in October; that I could have the money 
sometime from the Ist to the 15th, and that if I fail to get 
the money then I would secure the note; he said that 
would be all right and he would leave the note with God- 
frey & Godfrey and I could come to their office and pay 
it or secure it.” 

The agent referred to above was Mr. Williams, the ad- 
juster of the defendant company, whose authority to waive 
the conditions of the policy by extending the time of pay- 
ment as claimed is not denied. 

The defendant in error further testified that after the 
maturity of the note, and before the loss occurred, pay ment 
thereof was demanded several times by the local agents of 
the company. 

Mr. Godfrey, the local agent, testifies that he was present 
at the conversation between the defendant in error and the 
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adjuster Williams, and that the latter remarked that he 
would leave the note with witness and see if defendant 
would pay it, but that no agreement was made for an exten- 
sion of payment; he also denies that he demanded payment 
after the maturity of the note. 

Williams, the adjuster, testifies that he was present at the 
time in question and indorsed the credit of $75 upon the 
note, but that he informed defendant in error that such 
payment would not be considered as a waiver of any con- 
dition of a policy which would “stand suspended until the 
balance of the note was paid.” 

In the policy above described is found the following con- 
ditions: “In case the assured fails to pay the premium note 
or order at the time specified, then this policy shall cease 
to be in force and remain null and void during the time 
said note or order remains unpaid after its maturity.” That 
the plaintiff in error might have declared the policy for- 
feited for non-payment of the note will not be denied. Nor 
is it necessary to determine whether the plaintiff in error, 
in order to avail itself of the provision for a forfeiture of 
the policy, was required to indicate its intention by an overt 
act, such as notice to the insured or return of the note. 
The policy was by its conditions voidable at the election of 
the insurer. But the evidence establishes to our satisfac- 
tion an extension of the time of payment, and which must 
be construed as a waiver of the strict conditions of the 
policy. 

The evidence is at most conflicting, and we are not at lib- 
erty to say that the jury were not warranted in finding for 
the defendant in error upon the disputed questions. Al- 
though contradicted by the more numerous witnesses of the 
plaintiff in error he is strongly corroborated by the ad- 
mitted facts of the case. The credit of $75, December 3, 
1888, together with previous payments, greatly exceeded 
the premium earned at that time, and it is not probable 
that the defendant in error would have advanced such a 
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sum knowing his policy was not in force, and that, to use 
the language of the adjuster, it would continue to “stand 
suspended.” 

While the plaintiff in error by its answer offers to sur- 
render the note, there has been no offer to return thé 
amount paid thereon in excess of the premium earned at 
the time of the default. It was entitled to demand pay- 
ment in full of the note at maturity, but having after de- 
fault received and appropriated the money paid thereon, a 
sum in excess of the premium earned at the date of the 
loss, it will not now be permitted to interpose the strict 
conditions of the policy as a defense. Such is the rule re- 
peatedly recognized by this court. (See Phenix Ins. Co. v. 
Lansing, 15 Neb., 494; Schoneman v. Western Horse & . 
Cattle Ins. Co., 16 Id., 404; Western Horse & Cattle Ins. 
Co, v. Scheidle, 18 Id., 495.) The judgment of the dis- 
trict court is right and should be 

AFFIRMED. 


THE other judges concur. 


_ Srare or NEpRasKA, EX REL. T. J. CARTER ET AL., V. 
TRUSTEES OF THE VILLAGE OF ELWooD. 


’ 


FILED June 30,1893. No. 6197. 


1. Liquors: Licrnsz: APPEAL FROM VILLAGE BOARD: STAY or 
PROCEEDINGS. An appeal by a remonstrant from an order of 
@ village board under the provisions of section 4, chap. 50, 
Comp. Stats., in order to have the effect of a stay and prevent 
the issuing of license to the applicant, must be taken imme- 
diately and perfected as soon as a transcript can with reasonable 
diligence be procured and filed in the district court. Lydick v. 
Korner, 13 Neb., 10. 


: : MANDAMus. License was al- 
lowed on the 9th day of May. The remonstrant immediately 


2. 
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gave notice of an appeal, knowing that the district court for the 
county would convene pursuant to adjournment on the 18th day 
of the same month, and that the next session thereof would be 
in September following. A transcript was demanded for the first 
time on the 19th, after the final adjournment of the district court, 
and filed on the 20th. It appears that a transcript could with 
reasonable diligence haye been procured and filed within 
twenty-four hours from the time the license was allowed. Held, 
That the appeal was not taken in time to have the effect of a 
stay, and a peremptory mandamus should not be allowed to 
compel the village board to revoke and cancel a license issued 
on the 18th after the final adjournment of the district court. 


ORIGINAL application for mandamus. 
T. J. Carter and A. M. White, for relators. 
W. S. Morlan, contra. 


Post, J. 


This is a mandamus proceeding instituted in this court 
to compel the board of trustees of the village of Elwood, 
Gosper county, to revoke and cancel a liquor license issued 
to one Gill, pending an appeal from the order allowing the 
same to the district court of said county. The cause is by 
written stipulation submitted to us upon the petition and 
answer, in addition to certain admissions not appearing 
from the pleadings, which will be noticed hereafter. 

The facts disclosed by the pleadings are substantially 
as follows: On the 12th day of April, 1893, John Y. 
Gill filed with the clerk of the village board his petition 
for a license to sell liquors for the ensuing year in conform- 
ity with the provisions of the statutes and ordinances of 
said village. Notice having been given of such applica- 
tion, and that it would be heard on the 1st day of May fol- 
lowing, the relator and others presented a written remon- 
strance and objection to the granting of a license to the 
petition. Subsequently the petition was amended by the 
signing of additional names thereto, and the remonstrance 
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renewed. It is not necessary to critically examine the re- 
monstrance in this connection. It is enough to say that it 
is sufficient in form and substance to entitle the signers 
thereof to a hearing before the village board and to prose- 
cute an appeal to the district court. 

From the allegations of the answer, which are admitted 
to be true, it appears that the hearing before the village 
board was, at the request of the remonstrants, adjourned 
first to the 5th and afterward to the 9th day of May. On 
the last named day there was a hearing of the application 
and remonstrance, which resulted in a finding for the peti- 
tioner and an order for the issuing to him of a license as 
prayed, Notice was immediately given by the remon- 
strants of their intention to appeal to the district court for 
said county, whereupon the board refused to issue the li- 
cense until such appeal could be heard and determined. 
It appears also that at the time of the hearing before the 
board it was known to the remonstrants and their attor- 
neys that the district court for said county would, pursuant 
to adjournment, convene on the 18th day of May follow- 
ing, and that the next term thereafter would be held in 
September, 1893; that at the adjourned session held on the 
18th there was ample time and opportunity for the hearing 
of said appeal, and that a transcript of the proceedings 
could, with reasonable diligence, have been procured and 
filed with the clerk of the district court within twenty-four 
hours from the time the license was allowed, but that the 
remonstrants did not demand a transcript until the 19th 
day of May, and that the same was not filed in the district 
court until the day following, and after the adjournment 
thereof to the next regular term in September. 

That on the evening of the 18th, and after the final ad- 
journment of the district court, the village board being 
convened in lawful session, the petitioner Gill appeared be- 
fore the respondents at such meeting and showed to their 
satisfaction that no transcript had been demanded or filed, 
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or other steps taken to perfect an appeal from the order 
above mentioned, and demanded that a license be issued to 
him in accordance with such order; and acting in the be-~ 
lief that the failure to perfect their appeal in time for hear- 
ing at the adjourned term of the district court was intended 
by the remonstrants to prevent action thereon until the 
September term, they decided to issue the license, notwith- 
standing the notice of appeal, which they accordingly did, 
as alleged in the petition. 

It appears from the written admission accompanying 
the pleadings that on the 19th, when the relator de- 
manded a transcript, the village clerk did not demand his 
fees therefor in advance; that he was also county clerk and 
clerk of the district court, and was in the habit of per- 
forming official services for the relator when requested 
on the credit of the latter and to render bills therefor at 
his pleasure. If it were a material question in the case, 
we should feel constrained to hold that the clerk had waived 
his right to demand his fee for the transcript in advance, — 
and that the relator has not been prejudiced by his failure 
to tender the fee therefor. But since the writ must be de- 
nied on other grounds, we have no occasion to further dis- 
cuss that question. 

The writer was at first disposed to regard State, ex rel. 
Weber, v. Bays, 31 Neb., 514, as decisive of this case, 
but, upon a careful examiuation thereof, concurs with the 
other members of the court in holding that the question now 
at issue was not involved therein. The essence of the de- 
cision in that case is found in the concluding sentence of 
the opinion on page 516, viz.: “ The remonstrants therefore 
must be heard, and if an appeal is duly taken to the dis- 
trict court such appeal must be disposed of before the 
license can issue.” ‘Was the appeal in this case “duly 
taken” within the meaning of the statute as above in- 
terpreted? We think not. It may be that upon the 
filing of the transcript on the 20th the district court ac- 
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quired jurisdiction to entertain the appeal, but such ap- 
peal was not taken within the time contemplated by the 
statute so as to operate as a stay and thus prevent the is- 
suing of the license. It was held in Lydick v. Korner, 
13 Neb., 10, that the appeal must be taken immediately, 
that is, as soon as the transcript can be procured and filed 
in the district court. In State v. Bonsfield, 24 Neb., 520, it 
was said by ReEss, Ch. J.: “It was evidently the purpose 
of the legislature that no delay should result from the ap- 
peal except such as was cau-ed by the time intervening be- 
fore the next session of district court, and that the appeal 
should be decided without unnecessary delay.” 

We do not doubt the honesty and perfect good faith of 
the appellants in this case, but to hold that their appeal 
ten days after the order complained of was taken immedi- 
ately would not only be a forced construction of the statute 
but would be using the process of the court to defeat the 
action of the tribunal to which the law has entrusted a dis- 
cretion over the subject, and which, so far as this record 
discloses, acted in good faith and strictly within its juris- 
diction. It foliows that the action should be dismissed 
and the 


‘ WRIT DENIED. 


THE other judges concur. 


‘Frank M. Strratron v. OMauna & REPUBLICAN VAL- 
LEY RAILROAD CoMPANY. 


FILED JUNE 30, 1893. No. 3972, 


Ejectment: TiTLz. Where one in possession of land under an ex- 
ecutory contract for the purchase of the same conveys to a rail- 
road company astripof said land for its right of way, and after- 
wards by mesne assignments of the interest of the respective 
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holders of said executory contract, the right to a deed thereunder 
vests in one who takes such an assignment and a deed thereun- 
der with fail knowledge of the conveyance of said right of way 
and of the operation of a railroad line thereon for almost ten 
years, with full acquiescence of all parties concerned, it was 
properly adjudged by the district court that ejectment would 
not lie in favor of the holder of such deed against said railroad 
company for the possession of said right of way strip. 


Error from the district court of Saunders county. Tried 
below before Post, J. 


J. R. Gilkeson and H. Gilkeson, for plaintiff in error. 
J. M. Thurston and W. R. Kelly, contra. 


Ryay, C, 


This was an action of ejectment brought in the district 
court of Saunders county, Nebraska, for the possession of 
a strip 200 feet in width along the west side of the north 
half of the southeast quarter of section 3, township 14, 
range 7 east, of the 6th P.M. This strip has been ocen- 
pied for right of way, depot grounds, and other railroad uses 
by the defendant since October, 1876. The eighty-acre tract 
of which said strip was a part was patented by the general 
government tothe Union Pacific Railroad Company Marchi 
6, 1875, though the patentee under an act of congress was 
entitled to such patent long before its date and anterior to 
any transaction hereinafter narrated. As the above strip 
was part of the northwest quarter of said southeast quar- 
ter the history of said forty-acre tract need alone receive 
our attention. 

On the 30th day of July, 1878, the Union Pacific Rail- 
road Company contracted in writing with George H. Stock- 
ing to convey to him, in consideration of prompt payment 
of the purchase price, the forty-acre tract last described, 
reserving, however, “a strip of land 400 feet wide, to be 
used by the party of the first part (the Union Pacific Rail- 
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road Company) for right of way or other railroad purposes 
in case the line of the road has heretofore, or shall be, laid 
over the premises.” On the 24th day of October, 1876, 
the said George A. Stocking, his wife Emma C. joining him, 
conveyed the right of way in dispute to the defendant in 
this action by a right of way deed, which was filed for 
record October 25, 1876. Defendant soon afterward built 
its line of railroad upon said right of way, and has ever 
since continued to use and occupy the same for railroad 
purposes. On January 19, 1878, Stocking assigned all his 
interest in said executory contract to one Perky, by whom 
a like assignment thereof was made toone Knapp. After- 
ward, on June 20, 1878, Knapp assigned in like manner 
an undivided half interest in said contract to plaintiff, 
which on March 29, 1879, was followed by an assignment, 
between the same parties, of the other undivided half. 
Each holder of said executory contract retained possession 
of the tract therein described, except that defendant re- 
tained and used the strip referred to for right of way pur- 
poses until September 26, 1883, and even then and thence- 
forward defendant’s possession has continued as before. 
On the date last mentioned, the Union Pacific Railroad 
Company executed to plaintiff a conveyance of the north 
half of the southeast quarter of thesection above described, 
pursuant to the terms of two contracts therein described, 
one of which is that above referred to; the said convey- 
ance reciting that it is “in pursuance and fulfillment of 
which said contracts this conveyance is made and executed.” 
This conveyance contained the following language follow- 
ing the description of the subject-matter thereof: ‘‘Re- 
serving, however, to the said Union Pacific Railway 
Company all that portion of the land hereby conveyed (if 
any such there be) which lies within lines drawn parallel 
with and one hundred feet on each side distant from the 
center line of its road as now constructed, and any greater 
width when necessary permanently to include all its cuts, 
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embankments, and ditches, and other works necessary to 
secure and protect its main line.” 

Plaintiff claims that he ought to récover from the de- 
fendant the right of way strip conveyed by Stocking and 
wife, notwithstanding such conveyance and theabove quoted 
language, for the alleged reason that the deed of Stocking 
-was but a quitclaim deed of a strip of which the Union 
Pacific Railway Company at the time held the legal title; 
that by such quitclaim deed the grantee was only vested 
with such interest in the property as was at the time held 
by the grantor, which was less than the legal title, which 
never passed until vested in plaintiff; and that plaintiff by 
virtue of said legal title should have had a judgment of 
ouster against defendant in this ejectment suit. This claim 
has sufficient plausibility to deserve consideration. 

At the time Stocking made a conveyance of the right of 
way to the defendant, the Union Pacific Railway Company 
was holding the legal title to the forty-acre tract as trustee 
for the use of Stocking, and compellable to convey to him 
upon his making payments as agreed. Each assignee under 
Stocking took only the interest which his immediate assignor 
had in said tract; meantime the defendant was holding con- 
‘tinuous possession under and by virtue of its deed from 
Stocking. There can be no question that the original en- 
try of the defendant upon the right of way was lawful, and 
so continued, at least while Stocking held the contract in 
question. We are at a loss to conjecture just when it is as- 
sumed that such possession became wrongful. It seems, 
however, to be contended by the plaintiff, that at the date 
of the deed of the Union Pacific Railway Company to 
plaintiff, such possession, as against plaintiff, became illegal. 
In this view we cannot concur. It might be that the cove- 
nants in the deed of the Union Pacific Railway Company 
were already broken when made, but that does not affect the 
merits as between the parties to this controversy. If, upon 
due legal proceedings, it shall be established that there has 


‘Vou, 37] JANUARY TERM, 1893. 481 


Shults v. State. 


been a breach of the Union Pacific Railroad Company’s 
warranties to plaintiff, such breach might be satisfied in . 
damages in a proper action between those parties as cove- 
nantor and covenantee. , The plaintiff in this action, however, 
who has taken the legal title with full knowledge of the 
possession held by the defendant for almost ten years under 
adeed from Stocking, through whom plaintiff claims by 
mere assignment of his interest, is not in a position to main- 
tain ejectment against the defendant. There are between 
the parties equities which cannot properly be ignored, as 
must be done if plaintiff is adjudged entitled to maintain 
this action. The following language of Coss, J.,in Omaha 
& N. N. BR. Co. v. Redick, 16 Neb., 313, applies to the 
facts under consideration ; “ Whatever the rights the plaint- 
iff may have against the present plaintiff in error, growing 
out of this right of way question, and whether he is es- 
topped in pais to assert any or all of them, it seems clear 
to me that he is not entitled to a judgment that would en- 
able him to sever a line of commerce which by his assent, 
if not through his actual agency in part, was constructed 
over this same property, and has enjoyed free passage over 
it for at least seven years.” The judgment of the district 
court is 
AFFIRMED. 


THE other commissioners concur. 


CuyLER SHULTs v. StaTE OF NEBRASKA. 


FILED JUNE 30, 1893. No. 5527. 


1. Homicide: Insanity as DEFENSE: NoN-EXPERT WITNESSES. 
Only such intimate acquaintances of a person accused of crime 
as have seen him almost daily for several months preceding the 
date upon which the alleged crime occurred, are competent as 


34 
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non-expert witnesses to testify as to the sanity or insanity of the 


accused. 

2. [i—_— Such testimouy, however, must he 
strictly limited to such sanity or inganity, and confined to those 
occasions npon which the witness testifies to having observed 
the conduct and appearances of the individual whose sanity is 
the subject of inquiry. 

3. The rule permitting a non-expert wit- 


ness to testify as to the sanity or insanity of a party whose legal 
accountability is the sole matter in issue does not allow such 
witness to testify that at a certain date such party knew the 
difference between the right and wrong of an act at that time 
committed by him. 


Error to the district court for Hall county. Tried 
below before Harrison, J. 


W. A, Prince and W. H. Thompson, for plaintiff in error. 


George H. Hastings, Attorney General, and Charles G. 
Ryan, for the state. 


Ryay, C. 


Cuyler Shults was convicted in the district court of Hall 
county, Nebraska, of the murder of J. P. Farr, charged 
to have been committed in said county on the 28th day of 
August, 1891. There was no question that said Farr 
came to his death at the time and place charged from the 
effect of a gunshot wound inflicted upon him by said Shults, 
The defense was insanity, of which there was much evi- 
dence. It was shown that the accused was wounded in the 
right side of the head by a fragment of a shell on the 6th 
of April, 1862, at the battle of Shiloh; that since his dis- 
charge from the federal army the accused has become grad- 
ually morose, at times almost savage towards the members 
of his family; that he has become year by year quarrelsome 
at times and distrustful of his family and friends; that he 
frequently was cruel towards his cattle and horses; that 
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when crossed by either man or beast he became'much irri- 
tated, and on such occasions threatened to take the life of 
the animal or man by whom his displeasure was excited; 
that he sought solitude and talked much to himself; that 
a medical examination showed that his left side was par- 
tially paralyzed; that his sleep was fitful; that owing to a 
continuous pain in the region of the above mentioned 
wound the accused habitually slept with his hands locked 
across his head; that he seized frequently the bed clothes 
in his teeth and bit and tried to tear them, at the same 
time gritting his teeth, and on one or two occasions it was 
testified that he foamed at the mouth. There was evidence 
that the night before the commission of the homicide the 
accused was agitated beyond reason by an act of Farr, 
which accused considered as an outrage toward himself and 
his family; that in speaking of it he shed tears on that 
day, and on the same day as, and just previous to, the kill- 
ing of Farr, saying at each time mentioned. that he had to 
kill Farr. Other evidence in the same direction was given 
and there was also evidence of epilepsy of accused’s mother. 
The wife of the accused testified that accused said that by 
the use of intoxicating liquors the pain which continuously 
existed in his head was deadened; and she further testified 
as of her own observation that such use enabled him to 
sleep when otherwise he could not. There was medical 
expert testimony that periodic insanity of a sub-acute char- 
acter was indicated by the symptoms of the prisoner. 

The state insisted that the above conduct of the accused 
was owing to a violent temper, often aggravated by intox- 
ication, but that no insanity existed. 

As the sole contention in this case was as to the sanity 
and ability of the accused to discriminate between right 
and wrong on the 28th day of August, 1891, we shall 
limit our observations to that and incidental inquiries, giv- 
ing the testimony of the witnesses on rebuttal at consider- 
able length. (To a proper understanding of this evidence 
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it is proper to explain that the accused for some years pre- 
vious to the homicide resided between eight and nine miles 
in a southerly direction from Grand Island.) 

James McKnight testified that he had known the accused 
about four years; lived within about a mile and a half of 
the place of residence of accused; was middling well 
acquainted with him; saw him pretty often but could not 
say just how often; sometimes once or twice a week, some- 
times would not see him for a month, perhaps; saw him 
quite frequently during the summer previous to that in 
which the evidence was given, and saw him and talked 
with him on the 27th of August, 1891. That during the 
time witness saw the accused he talked with him about as 
frequently as one neighbor would with another, but never 
had any business transactions with him. Had seen him 
drink in Grand Island, and once saw him under the influ- 
ence of liquor when he was coming home from Grand 
Island, which. was Angust 27, 1891. Following this tes- 
timony the witness was asked : 

Q. I will now repeat the question. You may state, Mr. 
McKnight, from your knowledge of Cuyler Shults, gained 
by your acquaintance with him as you have stated, whether 
in your opinion he was sane or insane on the 28th of 
August, 1891. 

A. I would say he was as sane as any man as far as I 
could see. 

On further examination this witness testified that he had 
never noticed any peculiar acts of insanity about the ac- 
cused, 

John Schwim testified that he resided at Doniphan, Ne- 
braska, where he had lived for about six years; had met 
the accused in Mr. Wolbach’s store, where witness was 
book-keeper, about seven years before the date of the trial ; 
since that would sometimes see him every week, and some- 
times once a month; during the preceding spring, on ac- 
count of accused’s sickness, he had not seen him during a 
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period of two or three months. Witness further testified 
that his occupation was that of cashier of the bank of 
Doniphan; that for the last three or four years the ac- 
cused had owed the bank some money, and the bank had 
generally some collection notes against the accused, who 
was accustomed to visit the bank perhaps once a month; 
so:netimes there would be a lapse of two or three months. 
Witness testified that lie had seen the acccused about a week 
or two before the 28th of August, 1891; accused was then 
at the bank talking with witness; his condition was about 
as usual ever since witness had known him. Witness tes- 
tified that he had passed the house of accused a couple of 
times, talked with him about fishing—a general conversa- 
tion; this was in July or August, 1891. The habits of 
the accused were irregular; witness had never seen the ac- 
cused take adrink, and in relation to being under the in- 
fluence of intoxicating liquors, seemed always to.be the 
same, that is, witness could not distinguish it if he was 
under the influence of liquor. Upon this preliminary ex- 
amination, the following question was propounded to the 
witness : 

Q. Now, from what he appeared to you on the 28th day 
of August, and from what you have known of him during 
all the time during the last seven years, in your judgment 
or opinion, was the man sane or insane on the 28th day of 
August, 1891? 

Objection duly made, overruled, and exception taken. 

The court remarked: “T think he may answer now; it 
is pretty close, though.” Whereupon witness answered: 

A. I cannot form an idea if he had been sane or in- 
sane, Mr. Shults was eccentric. I cannot draw the line 
between insanity and eccentricity; I am no expert. 

Q. What does his eccentricity consist of, Mr, Schwim? 

A. Well, first, he had a mania for lying. 

Q. What else, if anything ? 

A. And telling stories in general. 
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Q. What else? 

A. Oh, he had—I don’t think he ever liked to work 
very much; he wanted to go fishing and hunting; it was 
one of his passions. 

Q. That was one of his eccentricities, was it? 

A. Well, it was more of a passion, I should think, and 
lying I should class as an eccentricity. A man may have 
a'passion for lying the same as he may have for stealing or 
kleptomania. I don’t know as there is any man that has 
the habit of lying when it don’t do any good. 

Q. From your knowledge of this man during these 
seven years, and the many times you have met him and 
talked with him, with all of his eccentricities, taking them 
all together, what, in your opinion, was the man’s ability 
to judge between right and wrong in this particular crime 
committed on the 28th of August, 1891? 

Due objection was made, overruled, and exception taken. 
Witness answered: 

A. I think when—of course I don’t know what state 
his mind was in at that time—the day he committed the 
crime, but from the appearance he gave me the last few 
times I think he could distinguish between right and wrong, 
- Mr. Henry Denman testified on rebuttal that he lived 
eleven miles southwest of Grand Island at the time of tes- 
tifying, where he had lived over twenty-two years; had 
known Cuyler Shults between twelve and fifteen years, 
and during the time of his acquaintance with Shults had 
seen him two or three times a week, sometimes might be 
a month, probably not more than once or twice a month, 
and again witness might not see him for two months. 
During the time of his acquaintance with the accused wit- 
ness had held the office of sheriff and jailer of the county 
for two years; had seen the accused in the jail perhaps 
three or four times during those two years, which were 
1882 and 1883. Since the last date above given witness 
had lived on his farm in the neighborhood of two and 
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a half miles from the residence of the accused, during which 
time he had seen him every two or three days; often saw 
him on the road and sometimes in the village of Doniphan, 
sometimes in the city of Grand Island. Sometimes he 
would see him once a week and sometimes it might be two 
or three weeks ; when witness saw the accused in Doniphan 
he would be doing considerable talking, and drank con- 
siderable liquor; had met the accused a great many timesin 
Grand Island, and the accused seemed, and was, under the 
influence of liquor; when in this condition he was more 
boisterous than when sober; was talkative and violent; 
when under the influence of liquor Mr. Shults’ eyes seemed 
to be glary—had a devilish appearance ; devilish disposition 
seemed to have possession of him. When sober the witness 
could observe no incoherence in the speech of the accused, 
but when drunk the accused’s tongue would be thick and 
numb, and he could scarcely talk. Witness testified that he 
did not see the accused very often during the summer of 
1891; probably met him a half dozen times in the fore 
part of the season—June and July—on the road from ac- 
cused’s place to Doniphan. Witness testified that he was 
at the home of the accused between the 25th day of July 
and the 15th of August, 1891, between’ 9 and 10 o’clock 
in the evening. After witness had been there ten or fifteen 
minutes accused came from the river where he had been 
attending to his fish hooks; witness conversed with him ; 
accused did not act any differently from any time when 
witness had met him when he was sober. 

Premised with this testimony, the following questions 
and answers appear in the record: 

Q. Now, Mr. Denman, from your knowledge of him as 
you have stated, was he in your opinion sane or insane in 
August, 1891? 

. Upon the suggestion of the court that: the question be 
confined to the acquaintance of the witness with the ac- 
eused, the question was put in the following form: 


488 NEBRASKA REPORTS. [ VoL. 37 


Shults v. State. 


Q. Mr. Denman, from this knowledge and acquaintance 
with the defendant, was he during the time you have known 
him, sane or insane, in your opinion? 

Due objections were made, overruled, and exceptions 
taken. 

A. My opinion is he was sane. 

Q. From your knowledge and acquaintance with him 
during the time you speak of did he, in your opinion, know 
the difference between right and wrong? 

A. Yes, sir. 

Q. From your knowledge of him during the time you 
have known him, could he in your opinion, distinguish 
the difference between right and wrong in the particular 
act charged in this information, namely, the killing of J. 
P. Farr on the 28th of August, 1891? 

Due objections were made to this proposed evidence, 
which were overruled, to which the defendant excepted. 

Witness answered : 

A. Yes, sir. 

John W. Denman testified to an acquaintance with the 
accused and opportunities of observing his conduct, much 
to the same effect as detailed in the evidence of the last 
witness. He said that he saw the accused on the 27th day 
of August, 1891, going to Grand Island about 11 o’clock 
in the forenoon, when he had some talk with the accused, 
who told him about his trouble with Mr. Farr; that he 
saw the accused the same day about sunset; that at the 
last named time the accused was.under the influence of 
liquor; saw him the next day after the homicide, when the 
accused said to him good bye; that accused never expected 
to see witness again; that witness remarked to him that he 
(Shults) would get into the “jug” over to Grand Island. 
No further conversation was had at that time; that during 
the witness’s acquaintance with the accused he lived within 
about three miles of him. 

After this preliminary testimony the witness was asked 
the following question: 
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Q. Now from your knowledge and acquaintance of this 
man for the number of years that you have known him, 
state, Mr. Denman, what was your opinion of this man in 
regard to his ability to judge between right and wrong of 
this particular act committed on the 28th of August, 1891? 

After the overruling of objection and taking of excep- 
tion witness answered : 

A. Well, I should judge he was able to judge between 
right and wrong. 

John Gallagher testified that at the time of giving his 
testimony witness lived seven and a half miles south of 
Grand Island, where he had lived for about a year; previous 
to that time he had lived one mile north of Doniphan and 
a mile east for four years; prior to that time he had lived 
six miles east of Doniphan, or rather five miles east of 
Doniphan and one mile south. He detailed about the 
same means of observation, and the same intimacy of ac- 
quaintance as has been stated by the two witnesses whose 
evidence immediately precedes that of this witness. Wit- 
ness further stated he had always considered the conversa- 
tion of the accused just as rational as his own; never saw 
him take a drink of liquor in his life; every time witness 
met the accused coming from toward Grand Island accused 
seemed to be intoxicated; at such times he talked just as 
any other man would when the worse for liquor; some- 
times he would be drunk almost and lying in the bottom 
of the wagon, letting his horses proceed homeward with- 
out any restraint at all; had seen the accused under the 
influence of liquor in Grand Island; noticed no difference 
in him when intoxicated in appearance from the appear- 
ance of other men when intoxicated; sometimes under 
such circumstances he was profane and abusive; sometimes, 
whether intoxicated or not, he was angry and excited; one 
time in 1889, while surveying, noticed such conduct of 
the accused when he was sober, the defendant then accused 
witness of bringing Mr. Shaw, “the damn big Scotchman,” 


490 NEBRASKA REPORTS. [ Vou. 37 


Shults v. State, 


as he called him, out to cheat him out of his land; warned 
witness not to come near him or witness might look out for 
the hatchet which was in the hands of the accused; at 
that time the accused ground his teeth and looked like an 
angry man; the expression iu his eyes was one which wit- 
ness had noticed many times when accused was excited; he 
had a flashing eye. When talking the accused would put 
the corner of his handkerchief or necktie into his mouth; 
on such occasions he would talk rational, however; never 
heard him give any reason for this conduct. Witness saw 
accused in August, 1891, when accused was brought before 
the commissioners of insanity; met him on the way to 
Grand Island; at that time had conversation with him 
and accused talked as he always did; said he had been 
over before the said commissioners, but said that the com- 
missioners could not keep the accused long because he just 
told them that if he was insane they would have to take 
care of him, and if he was not insane they would have to 
turn him out and let him go; accused told witness at that 
time that it was a damn good scheme for-to git rid of him. 
The defendant accused Mr. Yonker of having instituted 
the proceedings before the commissioners of insanity. 
(Yonker is his son-in-law.) At that time accused told wit- 
ness that Yonker could not stay on his place. Subse- 
quently to that time, and before the homicide, witness had 
met the accused and talked with him for probably an hour 
or an hour and a half; could see no difference in his talk 
or conduct from what it ordinarily was. This last con- 
versation wituess fixed as on the 26th of August, 1891; it 
was just a general conversatiou in regard to the weather, 
the old trouble of cutting a fence; accused said if they 
would rebuild it and deprive his family from going to 
school and provision to live on he would cut the ferice 
down; said they could not ride over him any longer, or if 
they did he would shoot them; did not say who he referred 
to. Witness was then asked the following question: 
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Q. Mr. Gallagher, from your acquaintance with him, as 
you have detailed, you may state whether or not in your 
opinion he was sane or insane during the time you have 
known him? 

To this there was proper objection, which was overruled 
and exception taken. 

. The witness answered: “I always thought he was a sane 
man.” 

Zenas H. Denman testified to facts showing about the 
same means of observation and acquaintance with the ac- 
cused as has been stated in the testimony of the three last 
named witnesses. The witness further stated that the last 
time he saw the accused was about five or six weeks prior 
to the homicide, that is the last time he had a talk with 
him. He was then asked this question: 

Q. Mr. Denman, from your acquaintance with him, as 
you have detailed, did he, in your opinion, know the dif- 
ference between right and wrong as to the killing of J. P. 
Farr on August 28th, 1891? 

- He answered: 

A. From the last talk I had with him, I think it was 
about six weeks prior to the shooting, I should say he 
would know right from wrong. 

Dr. Sutherland testified as to the indications of certain 
phenomena respecting the accused which: had been detailed 
by the other witnesses. 

John Allan testified that he was clerk of the district 
court of Hall county, and ex-officio clerk of the board of 
commissioners of insanity ; that defendant Shults was be- 
fore the board on the charge of insanity on July 22 or 23, 
1891; that he attended the inquisition held as to the al- 
leged insanity of defendant Shults; that witness talked 
with accused about his condition and that accused said if 
he was insane then he always had been; claimed that his 
family was plotting against him; that he had had trouble 
with Yonker; also with his own son John; that accused’s 
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wife was very deceitful, when any person was around the 
the house she was pleasant and nice to him, but as soon as 
they were gone she abuc2d and aggravated him; that he 
wanted to subpcena twenty-five witnesses from Grand Island 
and the neighborhood where he lived to prove that he was 
not insane; this was about 8 o’clock in the evening ; thatthe 
commission did not want to put the county to a great deal 
of expense, and commenced and concluded to hold the ex- 
amination that evening; it was held in the county super- 
intendent’s office; Mr. Shults handled his own case and 
made the witnesses own up to nearly everything he had 
told the- commissioners; that the commissioners turned 
Mr. Shults over to the sheriff until next morning at 10 
o’clock; the accused talked a great deal, repeated the as- 
sertions he had made as to his family, and commenced to 
tell war stories among other things; did not see the ac- 
cused after that time before the 28th of August; had 
known Cuyler Shults for ten years, during which time 
witness had seen him on an average probably of about 
once in two months in Grand Island; sometimes the ac- 
cused came in to have witness make out his pension papers, 
affidavits, etc. ; sometimes witness saw him on the street; 
accused talked a good deal, was generally under the influ- 
ence of liquor, sometimes a good deal under the influence 
of liquor; was full of talk, made rather rough remarks and 
jokes ; did not particularly notice his eyes ; had noticed him 
when he was angry, when he would be a little more talka- 
tive than usual; talked rather loud and in rather a discon- 
nected manner; witness did not have agreat deal of talk 
with him when he was intoxicated; would get through with 
him as soon as possible; merely required him to answer 
‘questions to get his papers in proper shape and signed ; 
talked with him on the streets probably three or four times 
a year. Witness was then asked: 

Q. Now, from your acquaintance with him as you have 
detailed, was he in your opinion sane or insane during the 
time you knew him? 
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After the overruling of an objection and exception taken 
thereto, witness answered : 

A. Sane, but not very well balanced. 

He was then asked: 

Q. Mr. Allan, from your acquaintance with him as you 
have testified, did he in your opinion know the difference 
between right and wrong on the 28th of August, 1891, 
when he killed J. P. Farr? 

Upon proper objection being overruled and exception 
taken, the witness answered: 

A. I think he did, he seemed to know the penalty of the 
crime he had canenitted, 

Mr. Glanville, another member of the board of commis- 
sioners of insanity, testified substantially as above in re- 
spect to the proceedings had on July 22 or 23, 1891. He 
was not asked his opinion as to the sanity or insanity of the 
accused, or his ability to discriminate between right and 
wrong. 

George Grantham testified that he lived dures and a half 
milessouth of Doniphan; had known the accused for twenty 
years; first knew him in Butler county, Nebraska, where 
he lived in the same house with witness; might have been 
for four or five months; during that time he appeared all 
right; in speaking, his manner was very quick, spoke 
quicker than some people do; did not drink much then as 
he has lately, because he was poor at that time; would get 
mad very quick; after he left Butler county witness next 
saw him at Doniphan, Nebraska, about twelve years before 
the date of the trial, when he was living on a farm on 
the Platte river; witness and the accused had had a little 
trouble in Butler county, and the accused wanted to make 
it up with the witness every time they met, and especially 
when the accused had had liquor; at such times the accused 
terribly wanted to get into conversation with witness and 
make it up, and said that if witness would come down 
home with him accused’s wife would make witness some 
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candy—he was somewhat intoxicated at the time. While 
at Doniphan witness had seen accused around the corner of 
a building drinking out of a bottle once or twice. After 
accused came to Hall county, Nebraska, witness saw him 
once in two or three weeks, or once a month just as it hap- 
pened; had seen accused after accused had said his wife 
would make witness some candy; sometimes he was sober 
and sometimes he was not. Witness had never seen accused 
excited or angry since he had been in Hall county ; witness 
had seen accused sometime before the killing of J. P. Farr, 
but could not say how long previous to tht date; could not 
say in what year. Witness was then asked this question : 

~ Q. Now, Mr. Grantham, from your acquaintance from 
the time you first met him in Butler county, was he in your 
opinion sane or insane during the time you have known 
him up to the 28th of August, 1891? 

Objection was duly made to this question, which was 
overruled, and exception taken. Witness then answered: 

A. Well, sir, I should say he was a sane man, sir. 

Witness was then asked this question : 

Q. From what you know of him from the time you first 
knew him in Butler county up to the 28th day of August, 
1891, did he, in your opinion, know the difference between 
right and wrong as to the killing of J. P. Farr on August 
28th, 1891? 

After the overruling of due objection to this question, 
to which exception was taken, the following answer was 
made by the witness: 

A. I should judge he did know right from wrong. 

It will scarcely escape observation that all the prelimi- 
nary inquiries made were introductory to two questions: 
First, whether the accused was sane or insane, in some in- 
stances on the day of the homicide, in others during the 
acquaintance of the witness with the accused; second, 
whether on the day of the homicide the accused could 
judge between right and wrong in respect thereto. This 
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evidence was in no instance given by an expert, hence 
the following quoted language is applicable thereto: In 
Schlencker v. State, 9 Neb., 250, occurs the following lan- 
guage: “The defense of insanity being interposed, and sev- 
eral witnesses having testified of strange conduct on the part 
of the prisoner shortly before and on the day of the homi- 
cide, a number of witnesses, not experts, however, were ex- 
amined by the state as to his conduct and appearance in their 
presence on sundry occasions both before and shortly after 
the shooting occurred. The opinions of these witnesses as to 
the prisoner’s mental condition, based upon what they had 
personally observed, and then detailed to the jury, were ad- 
mitted in evidence under the objection that they were in- 
competent evidence. That none but medical experts shall 
be permitted to give to the jury their opinions, based upon 
the testimony of other witnesses on the question of insanity, 
is, we believe, universally held. In this case, however, 
the witnesses were the neighbors and acquaintances of the 
prisoner, knew him well, and their opinions were formed 
from seeing and observing him for several months almost 
daily. Opinions formed under these circumstances, al- 
though not those of medical men, are, nevertheless, entitled 
to respectful consideration by courts and juries, and we 
have seen no satisfactory reason for holding them to be 
incompetent evidence.” 

In Polin v, State, 14 Neb., on page 546, is found the 
following language: “ Non-expert testimony on the ques- 
tion of the prisoner’s alleged insanity was admissible. The 
witnesses had known the prisoner for years; were more or 
less intimately acquainted with his habits and practices, 
and formed their opinions from facts within their own 
knowledge. Their testimony was clearly within the rule 
anounced in the case of Schlencker v. State, 9 Neb., 241.” 

In Burgo v. State, 26 Neb., on page 643, this court said : 
“Tt is probable that there is no better proof of the sanity 
or insanity of a person than the testimony of those who 
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are intimately acquainted with him and have observed his 
conduct for months or years.” 

The inquiry as to sanity or insanity is as to a fact, “‘and 
the expressed opinion of one who has had adequate oppor- 
tunities to observe his conduct and appearance is but the state- 
ment of a fact; not indeed a fact established by direct and 
positive proof, because in niost if not all cases it is im- 
possible to determine with absolute certainty the precise men- 
tal condition of another, yet being founded on actual ob- 
servation, and being consistent with common experience and 
the ordinary manifestations of the condition of the mind, 
it is knowledge, so far as the human intellect can acquire 
knowledge upon such subjects.” (Connecticut Mutual Life 
Ins. Co. v. Lathrop, 111 U. 8. Rep., 620.) 

To testify as above indicated, it should be affirmatively 
shown that the non-expert witness has had sufficient ac- 
quaintance and means of observation to testify as to san- 
ity or insanity as to any other physical fact. In support 
of the ruling of the court in excluding the opinion of 
Campbell, a witness of the class now under consideration, 
counsel for the defendant in error in their brief use the fol- 
lowing apposite language: “The doctrine is well settled, in 
accordance with the current of authority, that the witness 
who is not a medical expert, may, in certain cases where 
the question of insanity is raised, and the state of mind of 
a person is the subject of investigation, state his opinion, 
but to warrant this being done, and such opinion being 
received in evidence, it must first be shown that the ac- 
quaintance of the witness with the party, whose sanity is 
questioned, is of an intimate character and his associations 
with him of syfficient duration to justify him in forming a 
correct judgment as to the intellectual status of the person 
whose sanity is under investigation.” This rule properly 
excluded the testimony of Campbell, and with the same 
effect should have been interposed against the evidence of 
some of the witnesses on rebuttal, notably that of George 
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Grantham, The evidence should, to qualify a non-expert 
witness to testify as to a condition of sanity or insanity, show 
an acquaintance with that condition, which, in the instance 
last cited at least, was not sufficiently done. Not only so, 
but evidence of such condition must be confined to periods 
when there was sufficient opportunities for observation. 
It will readily be seen that some of these witnesses showed 
a disconnected acquaintance with the prisoner extending 
through several years, yet they testify as to the condition 
of the accused apparently in no way limited by or having 
relation to the periods covered by such observation. This 
could hardly be considered evidence pertinent to the exist- 
ence of a fact, established though it was by observation. 
It may have been an inference by the witness deduced 
from the presumed continuance of the condition which the 
witness had observed, but that is not within the rule, or the 
reason of the rule, which permits the use of this class of 
evidence. 

There is, however, a more radical objection to the testi- 
mony given by these witnesses in rebuttal than has been 
yet made, though it lies in the general course of former ob- 
servations, After having shown opportunities for obser- 
vation of the accused from twice a week to once in two or 
three months—in one instance at least, being no nearer 
than six weeks to the date of the homicide, witnesses were 
asked whether in their opinion the accused knew the dif- 
ference between right and wrong on August 28, 1891, as 
to the killing of J. P. Farr. The evidence of these wit- 
nesses as to the sane or insane condition of the prisoner 
was tolerable, only because they testified as to the existence 
of sanity or insanity as a fact. What deduction was to be 
‘drawn from that fact was solely a question for the consid- 
eration of, and determination by, the jury. The contest 
was not as to the fact of the homicide, but was as to the legal 
responsibility of the accused for its commission. The 
court properly instructed the jury that if the accused at 

35 
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the time, by reason of insanity, had not the capacity to dis- 
tinguish between right and wrong, he could not be held 
accountable. This capacity was the sole question for the 
jury to determine. To allow the witnesses to testify that 
in their opinion the accused, when he committed the homi- 
cide, was sane, and, further, that he knew the difference be- 
between right and wrong as to his killing of J. P. Farr, 
at the time of*the commission of that homicide, was to 
allow of as incompetent evidence as to have permitted the 
same witnessess to testify whether or not in their opinion 
the accused was guilty as charged. If the testimony 
really given was accepted by the jury and acted upon as 
true, only a verdict of guilty could logically result. The 
reason for the rule allowing non-expert witnesses to testify 
as to sanity or insanity as a physical fact has been fully 
set out, that it may be obvious that in this there is no 
violation of the general rule which forbids witnesses not 
experts from testifying as to a mere opinion. In some 
courts even this class of evidence has been rejected because 
assumed to be but one kind of an opinion. By the great 
majority of courts, however, it is allowed because it is not 
open to that objection. This rule, however, furnishes no 
excuse for permitting non-expert wituesses giving what 
without doubt is a mere opinion, and that too upon the 
one vital question in the case—the legal accountability of 
the prisoner for a homicide admittedly committed by him. 
The judgment of the district court is 


‘ REVERSED. 
IRVINE, C., concurs, 
Ragan, C., as counsel, having advised parties interested 


in respect thereto, took no part in the consideration or de- 
cision of the above case. 
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ANDREW M. WISTEDT, APPELLANT, V. ANDREW BECK~- 
MAN ET AL., APPELLEES. 


FILED JUNE 30,1893. No. 5131. 


1, Appeal: Time or FILING TRANSCRIPT: JURISDICTION. To give 
the supreme court jurisdictiou to review a case on appeal the 
transcript of the proceedings must be filed in this court within 
six months after the rendition of the decree sought to be ap- 
pealed from. 


2. Review: PETITION IN ERROR. A judgment cannot be reviewed 
on error by the supreme court unless a petition in error is ated 
in this court therefor. 


APPEAL from the district court of Burt county. Heard 
below before IRVINE, J. 


Hi. H. Bowes, for appellant. 
Sears & Thomas, contra. 


Raa@ay, C. 


This is an appeal from the district court of Burt county. 
The appellaut sued the appellees for an accounting, claim- 
ing due him from them $800. The appellees answered, 
admitting $6 due appellant. The court found due the ap- 
pellant $78.13. This decree was rendered March 31,1891. 
The transcript and the evidence for appeal were filed’ with 
the clerk of this court December 16, 1891, or more than 
six months after the rendition of the decree. 

No petition in error has ever been filed in this court. 
We are precluded then from examining the evidence in 
the bill of exceptions, and trying this case either on ap- 
peal or error. The pleadings support the judgment. The 
findings and decree of the district court are 


AFFIRMED. 


Ryay, C., concurs, 


500 NEBRASKA REPORTS. [Vou. 37 


First Natl, Bank of Wymore vy. Miller. 


Irvine, C., having presided in the court below, took no 
part in the decision here, 


Finest Nationat Bank or Wymore v. ABRAHAM L. 
MILLER. 


FILED JUNE 30, 1893. No. 4871. 


1, Negotiable Instruments: CHECKS: PRESENTMENT: REA- 
SONABLE TIME: RELEASE OF INDORSER. On Satarday, the 
31st day of May, 1890, abont the close of banking hours, one M. 
indorsed in blank and deposited to his credit in a bank in Wy- 
more, Nebraska, certain checks drawn to his order by one B. on 
a bank in Cortland, Nebraska. Wymore and Cortland are 
twenty-seven miles distant from one another, but connected by 
telegraph, telephone, and railroad lines, and a mail left Wymore 
at 6 P. M. daily, arriving at Cortland at 9 P. M. the same day. 
The Wymore bahk made no inquiry of the Cortland bank as to 
whether the checks were good, nor did it at any time advise tbe 
Cortland bank that it held the checks, but on the day of their 
receipt, mailed said checks to 4 bank in St. Joseph, Missouri, 
which bank sent them by mail to a bank in Omaha, Nebraska, 
and this latter bank sent them by mail to the bank in Cortland, 
at which they arrived on June 5, and were then protested for 
non-payment. Held, That the Wymore bank did not present the 
ebecks for payment to the Cortland bank in a reasonable time, 
and that the indorser, Miller, was thereby discharged. 


2. : DILIGENCE. An ordinary check is not 
designed for circulation, but for immediate presentment, and to 
charge an indorser must be presented with all due dispatch and 
diligence consistent with the transaction of other commercial 
business. 

3. : . Greater diligence is required in 


presenting ordinary checks for payment than in presenting bills 
of exchange. Whether an ordinary check has been presented 
for payment by the indorsee thereof in such a reasonable time 
as to hold the indorser must be determined from the facts and 
circumstances of each particalar case. 
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4. Banks and Banking: Cusrom anp Usaq@eE: CHE:Ks. No 
custom or usage among bankers as to the manner of presenting 
ordinary checks for payment will relieve them from the legal 
duty of presenting such checks for payment within a reasonable 
time. 


5. Checks: INDORSERS: PRESENTMENT: DAMAGES: EVIDENOE. 
In a suit by an indorsee against the indorser of an ordinary 
check, where tbe defense is that the check was not presented for 
payment within a reasonable time, inquiry as to whether the 
iodorser was damaged by reason of: the failure to present the 
check for payment is immaterial. 


Error from the district court of Gage county. Tried 
below before APPELGET, J. 


A. D. McCandless and Marquett, Deweese & Hall, for 
plaintiff in error. 


Griggs, Rinaker & Bibb and T. F. Burke, contra. 


Raagay, C. 


On Saturday, the 31st day of May, 1890, about 4 o’clock 
in the afternoon, Abraham L. Miller indorsed in blank 
and deposited to his credit in the First National Bank of 
Wywmore two checks, drawn by A. W. Beahm to Miller’s 
order, on the State Bank of Cortland, Nebraska. These 
checks aggregated $3,429.25. 

The town of Cortland is twenty-seven miles distant from 
Wy more, the two being connected by telephone, telegraph, 
and railroad lines, and two daily mails. The mails for 
Cortland closed at Wymore, at that time, at 6 and 8 o’clock 
respectively in the afternoon of each day. The first mail 
would reach Cortland at 9 o’clock P. M. of the same day, 
and the second at 10 o’clock the next day. 

The plaintiff in error made no inquiry of the Cortland 
bank as to whether the Beahm checks were good, nor did 
it notify the Cortland bank that it held such checks. On 
the same day that the checks were received by it, the 
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plaintiff in error sent them by mail to a bank in St. Joseph, 
Missouri, for collection. That bank forwarded them by 
mail to the Omaha National Bank, at Omaha, Nebraska, 
for collection, and the latter sent them by mail to the State 
Bank of Cortland, on which they were drawn. This bank 
received them on Thursday, the 5th day of June. Beahm 
being insolvent, they were protested for non-payment. At 
the close of business on Saturday, the 31st of- May, Beahm 
had to his credit in the State Bank of Cortland, $3,533.76. 
On the morning of Monday, the 2d day of June, at the 
_commencement of busiuess, Beahm had to his credit in 
the State Bank of Cortland, the sum of $3,533.76, and 
during the day he deposited $3,200 more to his credit in 
the same bank. Against this sum the cashier of the Cort- 
land bank had agreed to accept checks of Beahm’s amount- 
ing to $3,800. On the morning of Tuesday, June 3, 
Beahm had to his credit in the Cortland bank, $2,132.65. 
On the morning of Wednesday, June 4, he had to his 
credit a balance in the Cortland bank of $1,621.35, and 
during the day deposited $500 more. During this day, 
June 4, he drew against his deposits in the Cortland bank, 
so that on Thursday morning, June 5, he had left to his 
credit in the Cortland bank the sum of $310.15. After 
Miller had deposited in plaintiff in error the two Beahm 
checks, he drew against them checks amounting to $2,- 
472.29, which plaintiff in error paid, leaving to his credit 
a balance of $956.96. The bank having refused to pay 
him this, he brought this suit to recover it, 

The plaintiff in error filed an answer and counter-claim, 
in and by which it alleges the deposit by Miller in its bank 
of the Beahm checks; that it forwarded said checks in a 
reasonable time to the State Bank of Cortland, on which 
they were drawn, but that the checks were worthless and 
payment was refused for the reason that Beahm had no 
funds in the Cortland bank with which to pay the same, 
and that the checks were duly protested ; and that on the 
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day the checks were deposited it had paid checks of Mil- 
ler’s amounting to $2,482.28, and that subsequently it had 
collected from the said Beahm $800, and put the same to 
the credit of Miller, leaving Miller owing the plaintiff in 
error $1,687.84, for which sum, with interest and protest 
fees, it prayed judgment against Miller. 

The case was tried to the court, a jury being waived. 
The court found for the defendant in error, Miller, and 
rendered judgment against the plaintiff in error for the sum 
of $956.96, the difference between the Beahm checks and 
the total of the checks which Miller had drawn on the 
bank after their deposits, and which the bank had paid. 

The bank brings the case here for review, the error al- 
leged being that the findings and judgment of the court 
below were contrary to the law and evidence, 

After a careful and patient examination of this record, 
we have no doubt that the Beahm checks were received by 
the plaintiff in error as cash, and that they were not re- 
ceived by the plaintiff in error for collection for Miller. 
This proposition is abundantly supported by the facts and 
the evidence throughout the entire case. These checks 
were payable to Miller’s order, and by him indorsed and 
delivered to the plaintiff in error, which gave Miller credit 
for the amount of them and allowed him to check against 
them. After these checks were deposited in plaiutiff in 
error by Miller, the relation subsisting between the bank 
and Miller was, first, that of depositor and depositee, and 
second, that of indorser and indorsee. 

The plaintiff in error contends, conceding the checks 
were not presented for payment within a reasonable time, 
that Miller was not prejudiced by the delay. We do not 
assent to this as a conclusion of fact. The evidence is: 
Had plaintiff in error, on the date it received the checks, 
advised the Cortland bank of the fact, that bank would 
have paid the checks in full. At the opening of business 
on Monday, June 2, Beahm had on deposit in the Cort- 
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land bank $3,533.76, and during the day he deposited 
$3,200 more. Against this there was a check of $3,800 
that the bank had agreed to accept, which would leave on 
deposit at the Cortland bank at the close of business on 
Monday, June 2, to Beahm’s credit, $2,933.76. Had the 
checks reached Cortland on Tuesday, June 3, there were 
$1,186.35 of Beahm’s money on deposit there that date. 
Had they reached the Cortland bank on Wednesday, June 
4, there were in the Cortland bank, to Beahm’s credit, 
$2,125.35. We do not see from this evidence how plaint- 
iff in error can claim that the delay in presenting these 
checks worked no injury to Miller. But in a suit like this, 
between the indorsee and indorser of an ordinary check, is 
it a material inquiry whether the delay of the indorsee in 
presenting the check damaged the indorser? 

Tiedeman, Commercial Paper, sec. 442, after stating 
that the drawer of a check would not be discharged by the 
failure to present it for payment within a reasonable time, 
unless the drawer was prejudiced thereby, continues: “The 
rule is different with regard to indorsers. They are dis- 
charged whether they have suffered any damage or not 
from the failure to make due presentment and give the 
notice of dishonor within a reasonable time.” 

In Northwestern Coal Co. v. Bowman & Co., 69 Ta., 150, 
that court say, after deciding that the plaintiff had held the 
check in question an unreasonable time before presenting 
it, and that it could not recover against indorsers: “The 
fact that the drawer had no funds in the hands of the 
drawee when the check was drawn makes no difference.” 

In Gough v. Staats, 13 Wend., 549, the supreme court 
of New York say: “If there has not been due diligence in 
presenting the check for payment, the indorser is dis- 
charged, although he has not been prejudiced by the delay.” 

We think these cases state the rule correctly, and that 
the question as to whether the indorser was damaged by 
the delay in presenting the Beahm checks for payment was 
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wholly immaterial. The question then is, whether plaint- 
iff in error was guilty of such negligence or laches in the 
presentnrent of these checks for payment to the bank on 
which they were drawn as to release the indorser Miller? 
The authorities all say that in order to hold an indorser of 
a check it must be presented by the indorsee in a reasonable 
time, and as to what is a reasonable time, depends upon 
the facts and circumstances of each particular case. 

Now, it appears from the evidence in this record that 
the plaintiff in error was guilty of negligence at the time 
it received the Beahm checks in not inquiring of the Cort- 
land bank as to whether they would be paid on presenta- 
tion. It further appears that Cortland is only twenty- 
seven miles distant from Wymore, plaintiff in errov’s place 
of business; that the checks could have been mailed by 
the plaintiff in error to the Cortland bank the same day 
they were received, and they would have reached the Cort- 
land bank, at the furthest, on Monday at 10 o’clock in the 
forenoon. The plaintiff in error could have mailed the 
checks on Monday and they would have reached the Cort- 
land bank on Tuesday at 10 o’clock A. M. Instead of this 
the plaintiff in error chose to mail these checks to St. Jo- 
seph, Missouri, and they go around by way of Omaha and 
then back to Cortland. It is also in evidence in this rec- 
ord, from the mouths of experienced bankers, that due 
diligence in the presentment of these Beahm checks to the 
Cortland bank required that the plaintiff in error should 
send them by the first mail to the Cortland bank, and the 
evidence does not establish the contention of the plaintiff 
in error that these checks were presented for collection to 
the Cortland bank under any custom of bankers. And 
if it did, we do not think that bankers, by any custom, can 
evade their legal duties. We think, therefore, that the 
plaintiff in error did not use such diligence in the pre- 
sentment of these Beahm checks for payment as to hold 
the indorser, Miller, thereon. 
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In Smith v. Janes, 20 Wend., 192, the supreme court 
of New York say: “The holder of a check can recover 
against the indorser only when he has used due dili- 
gence in presenting or giving notice of demand and non- 
payment, * * * Where the parties all reside in the 
same place the check should be presented on the day it is 
received, or on the following day; and when payable at a 
different place from that in which it is negotiated it should 
be forwarded by the mail on the same or the next suc- 
ceeding day for presentment.” (See also Holmes v. Roe, 62 
Mich., 199.) 

In Mohawk Bank v. Broderick, 10 Wend., 304, the 
supreme court of New York say: “A check on a bank 
for the payment of nioney, to charge an indorser, must be 
presented with all dispatch and diligence consistent with 
the transaction of other commercial concerns, and it was 
accordingly held, where a check was received in Schenect- 
ady on the 14th of January, drawn on a bank in Albany, 
a distance of sixteen miles from the former place, and be- 
tween which places there is a daily mail, and not presented 
until the 6th of February, that laches was imputable to 
the holder, and that the indorser was discharged. * * 
Although it is said that checks are like inland bills of ex- 
change and are to be governed by the same principles, 
greater diligence is required in presenting them. than in 
presenting bills of exchange.” This case was affirmed 
by the court for the correction of errors in 18 Wend. 
{N. Y.], 1383. See to the same effect Northwestern Coal 
Co, v. Bowman, 69 Ta., 150. 

We do not mean to Jay down any rule by which the in- 
dorsee of a check must present the same for payment in 
any given time in order to hold the indorser. What we do 
decide, however, is, in this case, that the Beahm checks 
were not presented by the plaintiff in error within a rea- 
sonable time. In this case, Tuesday, June 3, would have 
been a reasonable time within which to present these checks. 
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It must be borne in mind that ordinary checks are not de- 
signed for circulation, but for immediate presentment. 
(Liedeman, Commercial Paper, sec. 443, and cases there 
cited.) 

The judgment of the district court is therefore in all 
things 
AFFIRMED. 


THE other commissioners concur. 


STaTE OF NEBRASKA, EX REL. JOSEPH GARNEAU, JR, 
CoMMISSIONER GENERAL, V. EUGENE Moors, AUD- 
ITOR OF PUBLIC ACCOUNTS. 


FILED JULY 14, 1893. No. 6332. 


1. Legislative Appropriations: CLAIMS AGAINST STATE: AP- 

PEOVAL: DUTIES OF STATE OFFICERS. Under the provisions 
of section 9, article 9, of the constitution, all claims upon the 
state treasury are to be examined and adjusted by the auditor 
and approved by the secretary of state before any warrant for the 
same shall be drawn. This applies to all appropriations, specific 
as well as general. 


2. : : COMMISSIONER GENERAL: VoucHERS. The orig- 

‘ inal vouchers approved by the commissioner general are to be 
presented to the auditor so that he may see that theclaim is one 
for which an appropriation has been made. 


OrIGINAL application for mandamus, 
A, J. Sawyer, for relator. 
George H. Hastings, Attorney General, contra. 


MAXWELL, Cu. J. 


This is an application for a mandamus to compel the 
auditor to draw his warrant on the state treasury of Ne- 
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braska for the sum of $5,000 from the funds appropriated 
in said act and now in the state treasury, and deliver the 
same to the relator. The defendant has filed an answer in 
which he admits many of the allegations of the petition, 
but denies that the relator has devoted his entire time and 
attention to the duties of his office; and denies that the 
expenditures mentioned in the petition were all necessary, 
just, and proper; and denies that the estimate for said 
$5,000 was accompanied by proper vouchers. The petition 
is accompanied by a copy of the act of the legislature ap- 
proved April 8, 1893, and by a large number of vouchers 
and estimates submitted by the relator to the auditor, 
covering moneys heretofore drawn. Among the estimates 
and vouchers filed we find charges for hotel bills and other 
like charges, and most of the estimates are not accompanied 
by vouchers of the parties rendering the services or fur- 
nishing the materials. 

Section 9, article 9, of the constitution provides that the 
legislature shall provide by law that all claims upon the 
treasury shall be examined and adjusted by the auditor and 
approved by the secretary of state before any warrant for 
the amount allowed shall be drawn; Provided, That the 
party aggrieved by the decision of the auditor and secre- 
tary of state may appeal to the district court. The con- 
struction of this provision of the constitution was before 
this court in State v. Babcock, 22 Neb., 38. In that case 
the legislature had passed an act to provide for paying 
the expenses incurred in the prosecution of Olive for mur- 
der. The court held that the constitution requires that all 
claims upon the state treasury must be examined and ad- 
justed by the auditor, and his action approved by the sec- 
retary of state, before any warrant can be drawn therefor, 
and this provision applies to all claims, whether claimed by 
virtue of a specific appropriation or not. 

In State, ex rel. Dales, v. Moore, 36 Neb., 579, this court 
held that the original vouchers must be presented to the 
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auditor for him to act upon. This seems important in order 
that the auditoy may determine that the claim is one for 
which the legislature has provided an appropriation. If it 
is not, it is his duty to refuse to draw a warrant. The aud- 
itor draws every warrant at his peril, and if he draws a war- 
rant without authority of law, he and his sureties are liable 
for the same. This would seem to be important in this 
case. A number of claims are presented to the auditor 
that are clearly for expenses. The relator is paid a salary 
of $2,000 per year; he is also entitled to his traveling ex- 
penses. In estimating traveling expenses, however, they 
would be simply compensation for going from his home to 
Chicago, and from Chicago to his home. If in the mean- 
time he desires to return home, and from thence to Chicago, 
he must do so at his own expense. The return is for his 
‘own convenience, and must be at his own expense. The 
original vouchers must in all cases be sent to the auditor. 
The commissioner should approve the same before sending 
them. The auditor will then have: the evidence of the 
debt before him and will know whether it is such a claim 
as the legislature has provided an appropriation for. If 
it is, it is his duty to draw a warrant; if it is not, then he 
should refuse. He is not to draw a warrant upon mere es- 
timates, and as the application in this case is to draw upon 
a mere estimate, the writ of mandamus must be refused. 

It may be said that this will occasion inconvenience by 
causing delay in the payment of claims; but not necessarily 
so. Lincoln is but sixteen hours from Chicago, and claims 
sent one day can be returned not later than the third day, 
so that there will be no great delay. In any évent, the con- 
stitutional provision applies to all claims, including the 
claims in question, and the construction heretofore placed 
upon the provision must be adhered to, The writ is 


DENIED. 


Norval, J., concurs, 


510 NEBRASKA REPORTS. [ Vou. 37 


State, ex re}. Garneau, v. Moore. 


Post, J., dissenting. 


I dissent from the conclusion of the majority ot the 
court in this case for reasons which wil! hereafter appear. 

In order that the questions involved may be clearly un- 
derstood it is necessary to set out parts of the pleadings. 

The first and part of the second paragraph of the peti- 
tion is merely a history of the legislation upon the subject 
of the exhibition of the resources of the state at the World’s 
Columbian Exposition, the creation of the office of com- 
missioner general, and the appointment and qualifications 
of the relator as such commissioner. The other allegations 
of the petition are as follows: . 

“That up to July 3, 1893, there had been paid out and 
expended for the promotion of Nebraska’s exhibit at the 
World’sFair upwards of $55,000, all of which moneys have 
been drawn from the treasury of Nebraska upon warrants 
issued by the auditor of said state upon estimates furnished 
him by the Nebraska Columbian Commission and by this 
relator, $20,000 of which has been drawn as aforesaid 
upon estimates furnished by this relator as commissioner 
general under said act passed by the last legislature, and 
that there is now in the treasury of the state of Nebraska, 
not otherwise appropriated, for the purpose of promoting 
and conducting said Nebraska exhibit at the World’s Fair, 
$29,546.73. 

“3, That on the 17th day of June, 1893, the respond- 
ent Eugene Moore, who is the auditor of public accounts 
for the state of Nebraska, drew his warrant on the state 
treasury against the fund appropriated in said act for the 
sum of $5,000 for the relator upon the relator furnishing 
to him, the said respondent, an estimate for $5,000 for fu- 
ture expenses, and in connection therewith the items of ex- 
penditure paid by relator, the date of the expenditure, to 
whom paid, and for what purpose each item had been paid, 
accompanied by detailed estimates of the expenditures, with 
vouchers. 
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“4, That relator afterwards cashed said $5,000 warrant 
and laid out and expended the proceeds thereof in the proper 
presentation of the products, resources, and possibilities of 
the state of Nebraska, and in paying for such labor and 
necessary expenses in connection therewith as were neces- 
sary, just, and proper, and in addition thereto $1,096.42; 
and on the 3d day of July, 1893, relator furnished respond- 
ent an estimate for $5,000 more which would be necessary 
to meet current bills and expenses due and likely to become 
due in connéction with said Nebraska exhibit, the items 
composing said estimate being as follows: 


Balance on swine exhibit...........0 Sau coho nen es sscesees $750 
Salaries .......scsssssssessess acheateveeeas alas etbases hecee see 2,000 
Incidentals ...........sesesseees ésevewavedecevel eens catees . 600 


Furnishing account ........ssssssessccsscesscseveseesseees 1,750 


Total ssspinuniar cng vacseavandvastedusdsendedeoaveant@Oj000 
and requested the respondent to draw his warrant on the 
state treasury against the funds appropriated in said act for 
said purposes in favor of the relator. The relator, at the 
time of furnishing said estimate to said respondent, fur- 
nished an estimate showing the items of expenditures paid 
by relator, the date of payment, to whom, and for what 
purposes each item had been paid, together with a detailed 
statement of the expenditures, with the proper vouchers, 
Said estimate is hereto attached and marked Exhibit A and 
made a part of this petition. Said vouchers, showing the 
items of expenditures, together with the dates of payment, 
to whom and for what purposes each item was paid, to- 
gether with a detailed statement of the expenditures, are 
hereto attached and made a part of this petition and are 
numbered from one to seventy-seven, inclusive; also a re- 
capitulation of the expenditures, which is hereto attached 
and made a part of this petition, and marked Exhibit B. 

“5, That under the provisions of said act the relator is 
entitled to receive a salary of $2,000 per annum, payable 
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quarterly, from the moneys appropriated in said act, and 
in addition his traveling expenses each day devoted to his 
official services as duty may require, and he is authorized 
and empowered to appoint assistants and employ such cler- 
ical and other force as he may find necessary for the suc- 
cessful presentation of his work, the same to be paid from 
the funds appropriated by said act, and this relator says 
that he has devoted his exclusive time and services to the 
promotion of said work and that he has appointed such 
assistants and employed such clerical and other force as he 
has found necessary and proper for the successful presenta- 
tion of said work and no more, and has procured the same 
at as little cost as possible, and that all of the items of ex- 
pense, labor, and material for which said itemized accounts 
have been rendered are just and reasonable. 

“6. That said respondent, though often requested, has 
refused and still refuses to draw his warrant on the state 
treasury against the funds appropriated in said act for 
the promotion of the cause therein mentioned in favor of 
relator. 

“7, That in order to carry on and promote the Nebraska 
exhibit at the World’s Fair large expenses are daily incurred; 
and without the moneys can be speedily furnished to meet 
said expenses by a warrant drawn upon said appropriation, 
the objects for which said appropriation was made must 
necessarily fail, and the exhibit closed; that the relator is 
without any adequate remedy at law, and without any funds 
drawn from said appropriation.” 

Exhibit B is an itemized statement of sums paid to 
parties therein named, seventy-four in number. 

The material parts of the answer are as follows: 

“He admits all the allegations to be true contained in 
paragraph 1 of said petition. ; 

“2. This defendant admits all the allegations contained 
in paragraph 2 of said petition to be true except ‘that said 
commissioner general has, ever since the date of his appoint- 
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ment, devoted his entire time and attention to the duties 
of his office to the best of his ability and understanding.” 

“3, The defendant admits all the allegations contained 
in the 3d paragraph of the plaintiff’s petition to be true. 

“4, The defendant, further answering, admits all the al- 
legations contained in the 4th paragraph of the defendant’s 
petition to Le true, except such as are hereafter denied. The 
defendant denies that the expenditures mentioned in the 
4th paragraph were all necessary, just, and proper. The 
defendant further denies that the estimate for $5,000 was 
accompanied with proper vouchers. 

“5, Further answering the petition of the plaintiff, the 
defendant admits all the allegations contained in the 5th 
paragraph, except such as are herein denied. The defend- 
ant denies that the relator has devoted his exclusive time 
and services to the promotion of the duties of commissioner 
general, and further denies that said commissioner general 
employed such assistants and clerical help and other force 
as was necessary and proper for the successful presentation 
of said work and no more, and has procured the same at 
as little cost as possible, and that all the items of expense, 
Jabor, and material for which said itemized accounts have 
been rendered are just and reasonable. 

“6. The defendant admits the allegation of the 6th par- 
agraph of the plaintiff’s petition to be true. 

“7, The defendant admits the allegation contained in 
the 7th paragraph of the plaintiff’s petition to be true, ex- 
cept that the defendant does not admit that the plaintiff is 
without funds drawn from said appropriation except as re- 
cited in the vouchers filed herewith.” 

It will be seen from a careful scrutiny of the answer 
that the allegations of the petition are all admitted except 
the following: 

First—That the relator has since his appointment de- 
voted his entire time and attention to the duties of the of- 
fice according to the best of his ability. 

36 
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Second—That the purposes for which the $5,000, drawn 
June 17, were expended are all necessary, just, and proper. 

Third—That the estimate of July 3 was accompanied 
with proper vouchers. 

Fourth—That the assistants employed by the relator 
were necessary, or that the labor or material enumerated in 
the itemized account just and reasonable. 

The first denial certainly tenders no issue of fact. Itis 
at most a mere conclusion and not sufficient to put the re- 
lator upon his proof. If he has been derelict in his du- 
ties and has failed to devote his time and abilities to the 
work in hand within the knowledge of the respondent, the 
latter would be justified in refusing payment of the full 
amount of salary provided therefor. But in such case he 
could not rest upon a mere denial. The rule has never 
been questioned, to my knowledge, that where an officer is 
charged with misconduct, such as a culpable neglect -of 
duty, the presumption is in his favor and the burden upon 
the party asserting such misconduct. (See Phillips, Evi- 
dence, 151; Hartwell v. Root, 19 Johns.[N. Y.], 345*; 19 
Am. & Eng. Ency. of Law, 44, and notes.) In order to 
justify the respondent in refusing to pay the relator’s salary 
on that ground he is required to tender a definite issue by 
setting out the particular act or acts of delinquency relied 
npon. 

The denial ‘‘that the expenditures mentioned in para- 
graph 4 were all necessary, just, and proper” is palpably 
bad. The relator, in the schedule attached to his petition, 
has set forth in detail the amounts disbursed and to whom 
paid, while the vouchers referred to show the purposes for 
which the money was expended. A denial, therefore, that 
all of such items were just and proper is a mere conclusion, 
and presents no issue. In McLaughlin v. Wheeler, 47 N. 
W. Rep. [S. Dak.], 816, the distinction between a denial 
and a negative pregnant is thus stated: “If plaintiffs 
had pleaded the facts out of which the indebtedness re- 
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sulted as a conclusion, a denial of such conclusion would 
have been insufficient to make an issue, but having alleged 
the indebtedness as a fact we think the defendants might 
so treat and so deny in their answer.” (See also Max- 
well, Code Pl., 789, where the last named case is cited with 
approval.) 

The denial that the estimate of July 3 “was accom- 
panied by the proper vouchers” is a mere conclusion and 
tenders no issue. Tested by all rules of pleading it should 
be construed as going to the form and legal sufficiency of 
the vouchers and not traversing the facts stated in the pe- 
tition. 

By denying that the assistants employed or the material 
procured are necessary or reasonable, I understand the 
auditor to assert the right to review the actions of the re~ 
jator, and in effect to control his discretion in the disburse- 
ment of the money appropriated, in order to give effect to 
the declared intention of the legislature. To that proposi- 
tion I cannot assent. It is clear that the legislature in- 
tended to make the commissioner the sole agent for the dis- 
bursing of the money, and to hold him to a strict account 
for the execution of the trust thus imposed. For instance, 
it is provided in section 2 of the act in question that the 
commissioner “shall have sole and exclusive charge of the 
management, collecting, presenting, and dismantling of the 
products and industries of the state at the exposition. 
* * * He shall be the sole receiving and disbursing 
officer, through whose hands all moneys drawn and ex- 
pended must pass. He shall give bonds, approved by the 
governor, in a sum not less than thirty-five thousand dol- 
lars ($35,000).” 

By section 3 it is provided that the money appropriated 
by the act can be drawn only upon estimates made by the 
commissioner general. 

By section 4 it is provided that the commissioner shall 
receive a salary of $2,000 per year, payable quarterly, and 
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in addition his traveling expenses for each day devoted to 
his official services, as duty may require. He is authorized 
and empowered to appoint assistants and employ such 
clerical and other force. as he may find necessary for the 
successful presentation of his work. 

By section 5 it is made his duty at the close of his serv- 
ice to render a “complete financial statement of receipts 
and expenditures.” 
~ But I understand the majority of the court to hold that 
‘the act in question, in so far as it provides for the payment 
to the commissioner of the money appropriated upon esti- 
mates, is unconstitutional and void. It is not pretended 
that such limitation upon the power of the legislature is 
expressed in the constitution. Nor can it, in my opinion, 
be said to exist by fair or reasonable implication from 
any of the provisions therein. The only sections which 
have any bearing upon the subject are section 22 of article 
38, and section 9 of article 9, which are as follows: 

“Sec. 22. No allowance shall be made for the incidental 
expenses of any state officer, except the same be made by 
general appropriation and upon an account specifying each 
item. No money shall be drawn from the treasury except 
in pursuance of a specific appropriation made by law, and 
on the presentation of a warrant issued by the auditor 
thereon, and no money shall be diverted from any appro- 
priation made for any purpose, or taken from any fund 
whatever, either by joint or separate resolution. The aud- 
itor shall, within sixty days after the adjournment of each 
session of the legislature, prepare and publish a full state- 
ment of all moneys expended at such session, specifying 
the amount of each item, and to whom and for what paid.” 

“Sec. 9. The legislature shall provide by law that all 
claims upon the treasury shall be examined and adjusted 
by the auditor and approved by the secretary of state be- 
fore any warrant for the amount allowed shall be drawn; 
Provided, That a party aggrieved by the decision of the 
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auditor and secretary of state may appeal to [the] district 
court.” 

The above provisions were intended to restrict the ap- 
plication of money raised by taxation to the purposes for 
which it is appropriated, and not as a limitation upon the 
discretion of the legislature in selecting the agencies through 
which it is to be expended. Such is, in my view, the only 
reasonable or natural construction, the one upon which the 
legislature and the executive officers of the state have acted 
. since the adoption of the constitution. In the payment of 
the current expenses of the state, and the greater part of 
the money appropriated for other purposes, the auditor 
acts upon the original vouchers, which are said to be the 
primary evidence, and the law in such cases contemplates’ 
that they shall be furnished, or other satisfactory proof of 
payment made, before warrants are drawn therefor. But 
appropriations of the kind involved in this case are an ex- 
ception to the rule. Here the auditor has discharged his 
whole duty in the examination of the claim when he has 
ascertained that it is for money the payment of which has 
been expressly ordered by the legislature out of funds ap- 
propriated therefor, and for a purpose authorized by the 
constitution. Fraud is of course an exception, and may be 
interposed as a defense whenever discovered. But to hold 
that the auditor may in this case refuse to pay the money 
which the law-making power has seen fit to appropriate in 
the interest of the state, on the ground that he may hon- 
estly differ with the commissioner as to the necessity or 
propriety of the supplies purchased, the amount or char- 
acter of the assistance employed or the compensation al- 
lowed therefor, is to sanction a flagrant usurpation of 
power by him and the exercise of a discretion which is in 
express terms entrusted to another. I must not, however, 
be understood as calling in question the motives of the 
auditor, who, it is plain, has acted in good faith, although 
from a mistaken sense of duty. 
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The views herein expressed with respect to the legality of 
the provision for payment of the appropriation to the com- 
missioner are in harmony with prior decisions of this court. 

In State v. Wallichs, 14 Neb., 439, it was held that there 
was no authority for the employment of clerks of the com- 
mittees of the legislature, and a voucher for services so ren- 
dered would not authorize the drawing of a warrant there- 
for by the auditor. 

In State v. Babcock, 22 Neb., 38, the act was construed as 
authorizing payment only of the amount due the relator, 
notwithstanding the language of one section, without ref- 
erence to the other provisions of the act, seems to indicate 
an intention to appropriate a specific amount. It is true 
Judge Reese, on page 47, says, “when they [claims] are 
presented and that if he [the auditor] finds the claim illegal 
or unjust or that it has been paid he should refuse to 
issue his warrant,” ete. By the term unjust I understand 
the writer to mean fraudulent or unlawful, and not to inti- 
mate, as claimed in this case, that the auditor is possessed 
of the power to review the actions of other public officers 
in order to determine whether they have properly exercised 
the discretion with which they are invested by law. It 
will be observed, too, that the question of pleading is not 
discussed in that case, hence it is not authority for the 
proposition that the auditor is justified in denying payment 
of claims apparently valid without alleging sufficient rea- 
sons for his refusal. 

The only question involved in State, ex rel. Dales, v. Moore, 
86 Neb., 579, was the right of the regents of the university 
to draw money appropriated by the legislature of 1891 for a 
library building without presenting the vouchers therefor. 
The right was denied by the court on the ground that the 
act expressly provided that the money should be drawn 
upon the presentation of vouchers. In no prior case has 
the question under discussion been presented or considered. 
We are at liberty, therefore, to give to the provisions of 
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the constitution involved that meaning which seems obvi- 
ously sound according to recognized canons of construction, 
among which are that words are to be used in their natural 
sense, and that an act will not be declared invalid by the 
courts unless so plainly and irreconcilably in conflict with 
the constitution as that no reasonable doubt thereof can be 
said to exist. (Pleuler v. State, 11 Neb., 547; McClay v. 
Lincoln, 32 Td., 412.) 

The power to advance money upon estimates to disburs- 
ing officers of the state may be a dangerous power, because 
of its liability to abuse, but that is a question of legislative 
policy and involves the exercise of a discretion which the 
judicial power of the state should not assume to control. 
My first impression was that the writ should be denied on 
the ground that the relatorgs remedy was by appeal to the 
district court, but upon a closer inspection of the record, it 
does not appear that any such action has been taken by the 
respondent as contemplated in State v. Babcock, supra. A 
final order, such as would give the claimant the right to 
appeal, is an estoppel by judicial act; in other words, a 
judgment, which should be pleaded when relied upon in a 
collateral proceeding. It is made the duty of the respond- 
ent to audit claims when presented; that is, to determine, 
upon examination, whether they are legal demands against 
the state, and whether he is authorized to pay them. If so, 
itis his duty, after approval by the secretary of state, to 
draw warrants against the appropriations out of which 
they are payable. If he neglects or refuses to discharge 
that duty after demand, it will be enforced by mandamus 
upon the relation of the party in interest. Nor is it a suf- 
ficient answer in such case to say that the items included 
in the aggregate of claims are not all chargeable to the state. 
His duty is to draw his warrant for such as the state is 
liable for and reject all others. In support of this well- 
settled rule it is sufficient to cite the leading cases of People 
v. Board of Supervisors of Delaware County, 45 N. Y., 196, 
and State v. Warner, 55 Wis., 271. 
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If it is true that the itemized statement presented by the 
relator includes charges for his board: and personal ex- 
penses at the exposition (although I find nothing in the 
record to support such a contention), it was the duty of the 
respondent to reject them, because unauthorized by law; 
but that fact will not excuse a refusal to act upon the other 
items. 

It must be borne in mind that the respondent does not 
attempt to justify his refusal upon the ground that the de- 
mand of the relator or the prayer of the petition is too 
broad, but rests his defense upon the one proposition, viz., 
that certain of the items paid out of the proceeds of war- 
rants previously drawn are not proper charges against the 
state. It is clear to me, therefore, that the judgment 
should have been for the relatog, 
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1. Metropolitan Cities: Powrr To Maxe PuslLic ImMPRovE- 
MENTS: PAVING STREETS: THE MAYOR AND COUNCIL of a 
city of the metropolitan class have jurisdiction to create paving 
districts without a petition of the property owners being pre- 
sented tothe city council, except where the entire improvement is 
to be done at the cost of the lot owners, in which case they have 
no power to act unless petitioned to do so by the owners of the 
majority of the feet frontage of the lots in such proposed dis- 
trict. 


: PAVING ORDINANCES: JURISDICTION OF COUNCIL: Px- 
TITION OF PROPERTY OWNERS. To confer jurisdiction upon 
the mayor and council of such s city to pass an ordinance 
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ordering the paving of streets in a paving district, a petition 
praying for such improvement, signed by the owners represent- 
ing a majority of the front feet of the lots abutting upon the 
portion of thestreet to be improved, must be first submitted to 
the city council. 


: PAVING STREETS: DESIGNATION OF MATERIAL: RIGHTS 
OF PROPERTY OWNERS. The kind of material to be used in 
the paving, repaving,or macadamizing of streets shall be sach 
as the majority of the property owners in the paving district 
shall determine; and in case such owners fail to designate the 
material they desire to use in such improvement within thirty 
days, the mayor and council have authority to make the selec- 
tion. 


: Bips: BOARD oF PusLic Works. Bids 
for paving may be advertised for and received either before or 
after the selection of material is made, aud if made before sach 
selection it is not necessary that theboard of public works should 
readvertise for and receive bids after such designation, although 
they may do so. 


5. 


: PUBLIC IMPROVEMENTS: DuTIgs oF BOARD oF PUBLIC 
Works. By section 104 of the act incorporating metropolitan 
cities, it is made the duty of the board of public works to make 
contracts on behalf of the city for the performance of such works, 
and the erection of such improvements as shall be ordered by 
the mayor and city council, but subject to their approval. 


OriainaL application for mandamus, 
W. J. Connell and Frank T. Ransom, for relator. ~ 
George W. Covell and R. 8. Hall, contra. 


Norvat, J. 


This was an application for a peremptory writ of man- 
damus to compel and require the respondents, as the board 
of public works of the city of Omaha, to enter into a con- 
tract on behalf of said city, with the lowest responsible 
bidder, for the paving of improvement district No. 512, 
and submit the same to the mayor and city council for their 
approval, and on their approval thereof to cause said work 
of paving to be done in accordance with the terms of said 
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contract. The cause was submitted. at the last term of this. 
court on a general demurrer to the petition, which was 
overruled by the court, and a peremptory mandamus is- 
sued,as prayed. To the writer has been assigned the duty 
of preparing an opinion expressing the views of the court 
upon the questions involved in the case. 

The facts alleged in the application, and by the Adis rer 
admitted to be true, may be summarized as follows: 

The city of Omaha is a city of the metropolitan class, 
having a population of more than 80,000 inhabitants. 
The respondents, Peter W. Birkhauser, St. A. D. Balcombe, 
and John B. Furay are the members of the board of pub- 
lic works of said city. On the 14th day of March, 1893, 
an ordinance was passed by the city council of said city, 
which was duly approved by the mayor on March 17, 
1893, creating numerous paving districts, among others, 
street improvement district No. 512, which comprises 
Twenty-sixth street from Farnam street to Half Howard 
street, and ordering the curbing and paving of the streets, 
avenues, and alleys in said districts, authorizing and direct- 
ing the board of public works to advertise for bids for said 
work and giving the property owners in said district 
thirty days’ notice within which to select the materials to 
be used for paving, and making other provisions relating 
to said improvements. In pursuance of said ordinance, 
the board of public works, on the 22d day of March, 1893, 
published a notice in the Omaha Bee, the official paper of 
said city, that sealed bids would be received until April 7, 
1893, of the following kinds of paving materials, viz.: 
Sioux Falls or other granite, Colorado sandstone, sheet as- 
phaltum, and vitrified brick, for paving said street improve- 
ment districts, 

After the publication of said advertisement for bids, for 
the length of time and in the manner required by the or- 
dinance, bids were received and acted upon, the bids for 
asphaltum were rejected, and a second and third advertise- 
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ment for asphalt bids was duly made and published in. 
the official paper, and bids for asphaltum were thereafter. 
received and accepted by the board of public works. 

Subsequently, on April 14, 1893, the respondents pub- 
lished, for the time required by the ordinances, a notice in said 
official paper of said city, to the owners of the real estate in 
said improvement district, to designate and select the ma- 
terials they desired used for paving. After the publication. 
of said notice, petitions of lot owners abutting upon that part 
of Twenty-sixth street from Farnam street to Half How- 
ard street, representing a majority of the foot frontage on 
said part of said street, and a majority of the area within 
said district, were duly presented to the mayor and city 
council, asking for the paving of said district, and selecting 
vitrified brick, class A, price $1.89 per square yard, with 
five years’ guaranty, as the material the petitioners desired 
used in such paving. 

In pursuance of said proceedings, and in accordance with 
said petition, the city council, on the 22d day of June, 
1893, duly passed ordinance No. 3590, which was ap- 
proved by the mayor the next day, providing for the 
paving of Twenty-sixth street from Farnam street to Half 
Howard street, in said improvement district No. 512; that 
by the terms of said ordinance the board of public works 
was ordered and directed to cause said work to be done, 
and to enter into a contract for the same with the lowest 
responsible bidder, the lowest bid being $1.89 per square 
yard for vitrified brick, class A, five years’ guaranty, and 
expressly required that vitrified brick, class A, be used for 
said paving. 

After the passage and approval of said ordinance a cer- 
tified copy thereof was furnished the respondents, and it 
thereupon became their duty to make and “execute a con- 
tract on behalf of the city with J. E. Riley, who .was, 
and who had been declared by the board of public works, 
tha lowest responsible bidder for said material so desig- 
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nated by said property owners, yet the respondents abso- 
‘lutely and unqualifiedly refused to execute a contract for 
said paving, or to submit any contract to the mayor and 
‘council for their approval, and refused to cause said pav- 
ing to be done. Whereupon this action was commenced. 

The respondents claim that the ordinance passed by the 
mayor and council of the city of Omaha creating improve- 
‘ment district No. 512 is invalid, for the reason the same 
was adopted without a petition being presented by the 
property owners asking for the creation of said district 
and the paving thereof; in other words, that the council ° 
of acity of the metropolitan class has no jurisdiction, either 
to form a street improvement district, or to order the pav- 
" ing of the streets and alleys therein, until there has been 
first presented to the mayor and council a petition therefor 
signed by the owners of lots representing a majority of 
the feet frontage of the property abutting upon the streets 
or alleys included within the proposed improvement dis- 
trict. The case of Von Steen v. City of Beatrice, 36 Neb., 
421, is relied upon as an authority to sustain the forego- 
ing proposition. 

At the hearing of the case at bar, upon a hasty reading 
of section 69 of the act governing cities of the metropoli- 
tan class, the court reached the conclusion, and so an- 
nounced, that the mayor and council of a metropolitan city 
have no power or authority to create a paving district, ex- 
cept upon a petition signed by a majority of the property 
owners of the proposed district; but after a more careful 
reading and consideration of said section, we are now con- 
vinced that its provisions are not susceptible of such con- 
struction. 

The section already mentioned, and it is the only one 
bearing upon the question which we have been able to find, 
and counsel have not called our attention to any other, de- 
clares that “‘the mayor and council shall have power to 
open, extend, widen, narrow, grade, curb, and gutter, park, 
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beautify, or otherwise improve and keep in good repair, or 
cause the same to be done in any manner they may deem 
proper, any street, avenue, or alley within the limits of the 
city, and may grade partially, or to the established grade, 
or park, or otherwise improve any width or part of any 
such street, avenue, or alley, and may also construct and 
repair, or cause and compel the construction and repair of 
sidewalks of such city, of such material and in such man- 
ner as they may deem proper and necessary ; and to defray 
the cost and expense of improvements, or any of them, the 
. mayor and council of such city shall have power and au- 
thority to levy and collect special taxes and assessments 
upon the lots and pieces of ground adjacent to or abutting 
upon the street, avenue, alley, or sidewalk thus in whole or 
in part opened, widened, curbed and guttered, graded, parked, 
extended, constructed, or otherwise improved or repaired, 
or which may be especially benefited by any of said im- 
provements; * * * Provided, That where any street is 
to be graded under the provisions provided by this section, 
but not to the established grade, it shall be done only after 
the owners representing a majority of the front feet of the 
property abutting on the part of such street to beso partially 
graded shall have petitioned the city council for such work 
to be done; Provided further, That whenever the owners of 
the lots abutting upon any street or alley, or part thereof, 
within said city representing three-fifths (3) of the feet front 
abutting upon such street or alley desired to be graded, shall 
petition the council to grade such street or alley, or part 
thereof, without charge to the city, the mayor and council 
may order the grading done and assess the cost thereof against 
the property abutting upon such street or alley, or such part 
thereof, so graded. The total cost of such grading shall be 
levied and collected in a single payment upon the comple- 
tion of such work; or upon petition of not less than three- 
fifths (3) of the feet front along the street or alley so graded 
the cost may be made payable in ten (10) equal install- 
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ments extending over a period of nine years, in the same 
manner, at the same rate, and subject to the same conditions 
as are payments for paving, curbing, guttering, and like 
improvements hereinafter specified. In case of such in- 
stallment payments the mayor and council shall by ordi- 
nance create districts embracing the property represented 
by such petition, and abutting or which said grading was 
done, to be known as grading districts and numbered con- 
secutively; * * * Provided further, That curbing 
and guttering shall not be ordered or required to be laid 
on any street, avenue, or alley not ordered to be paved, 
except on the petition of a majority of the owners of the 
property abutting along the line of that portion of the 
street, avenue, or alley to be curbed and guttered. The 
mayor and council shall have power to improve any street or 
alley, or part thereof in the city, and for that purpose to cre- 
ate suitable street improvemiut districts, which shall be con- 
secutively numbered; such avork to be done under contract, 
and under the superintendence of the board of public 
works of the city; said improvements shall consist of pav- 
ing, repaving, or macadamizing, as well as curbing, if such 
are necessary, on any street or alley ordered by the mayor 
and council. * * * Whenever the owners of the lots 
or lands abutting upon the streets or alleys within the 
street improvement district representing a majority of the 
feet frontage therein shall petition the council to improve 
such streets or alleys, it shall be the duty of the mayor 
and council to improve the same, and in all cases of pav- 
ing, repaving, or macadamizing there shall be used such 
material as such majority of the owners shall determine 
upon; Provided, The council shall be notified in writing 
by said owners of such determination within thirty days 
next after the passage and approval of the ordinance order- 
ing such improving. In case such owners fail to designate 
the material they desire to use in such improving, in man- 


ner and within the time above provided, the mayor and 
e 
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council shall determine upon the material to be used; * * 
Provided further, That whenever the property owners rep- 
resenting three-fifths (2) of the feet frontage of lots or lands 
upon any street or alley or part thereof shall petition the 
city council to create an improvement district, including 
street and alley intersections, if any, and to have the same 
improved without cost to the city, then, and in that case, 
the city council shall have power to create such district and 
cause a contract to be made for such improvement, and to 
assess and levy a special tax upon all lots or lands within 
such improvement district so created to pay for the said 
improvement within the same, including the intersection of 
streets and alleys, if any,” etc. 

A perusal of the numerous provisions of the foregoing 
section is sufficient to carry conviction to the mind that the 
law-makers never intended to limit the jurisdiction of the 
city council to form paving districts to cases where the 
property owners have petitioned for the same. It will be 
observed that the statute under consideration contains no 
provision which in express terms requires that the lot own- 
ers must petition for the creation of a paving district be- 
fore the same can be established, except where the entire 
improvement is to be done without expense to the munici- 
pality. The legislature has provided by language that can- 
not be misunderstood that certain street improvements can 
be made alone upon a petition of the property owners, 
’ Thus, where a street is to be graded otherwise than at the 
established grade, the owners representing a majority of the 
front feet of the lots abutting upon the portion of the 
street to be so graded must petition for such improvement; 
and when three-fifths of such lot owners petition for the 
grading of a street or alley without expense to the city, the 
work may be ordered done and the costs thereof assessed 
against the abutting property. Likewise, it is provided that 
a street, avenue, or alley which has not been ordered paved, 


the city council cannot require to be curbed and guttered, 
© 
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unless petitioned so to do by a majority of the owners of 
property abutting upon the part of the street, avenue, or. 
alley to be thus improved. The section also confers defi- 
nite and distinct authority upon the city council to create 
an improvement district, including street and alley inter- 
sections, aud have the same improved without cost to the 
city, and assess the expenses of such improvements, includ- 
ing the intersections of streets and alleys, against the real 
estate within such district, whenever the property owners 
representing threc-filths of the feet frontage of lotsin such 
proposed district shall, by petition, request the council to 
do so. Inasmuch as the section specifies the cases in 
which the city council must act upon petition of the prop- 
erty owners, the fair and reasonable inference is that in all 
other matters relating to the improvement of streets, which 
are within the authority conferred by statute, the mayor and 
council may act without a petition therefor being presented 
to them. The conclusion is irresistible that a petition for 
the erection of a paving district is not required, except 
where the entire improvement is to be done at the costs of 
the lot owners of such district. 

This construction of the statute does not conflict with 
the decision in Von Steen v. City of Beatrice, supra, That 
was an action to enjoin the making of a contract for the 
grading and paving of two districts in the city of Beatrice. 
The petition for paving of one of the districts was signed 
by less than a majority of the lot owners, and the same is 
likewise true of the petition for improving the streets of 
the other district, not counting the names of those who 
signed conditionally. The court held that a petition to 
confer jurisdiction upon the council of a city of the second 
class, having over 5,000 and less than 25,000 inhabitants, 
to order the paving of streets in a paving district, must be 
signed unconditionally by the owners of the majority of 
the feet frontage therein. Whether a city council possesses 
authority to create a paving district, except upon a petition, 

37 
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the court did not consider or pass upon in that case, al- 
though there appears in the body of the opinion filed therein 
a single sentence which seems to be in conflict with the 
views above expressed. The language referred to is “that 
ordinance creating district No. 9, and all acts in pursuance 
thereof, are void.” What led to the use of the expression 
doubtless, was the title of the ordinance then under con- 
sideration in the Beatrice case, which ordinance, although 
it provided for and ordered the paving of certain streets 
therein named, was known and designated as “an ordinance 
creating paving district No. 9, and defining the boundaries 
thereof, and providing for the grading and paving of said 
district.” 

It is urged by counsel for relator that the mayor and 
council have jurisdiction to order the paving of the streets, 
alleys, and avenues of a city, even though no petition of 
property owners for paving is submitted to the council 
prior to the passage of the ordinance ordering the improve- 
-ment. The proposition was decided adversely to the con- 
tention of counsel in the Beatrice case, to which reference 
has already been made. True, that decision was not under 
the same statute we have been considering, but an exami- 
nation of the provisions of the two statutes will show that 
they are substantially alike. We are entirely satisfied with 
the decision in Von Steen v. City of Beatrice, and it will be 
adhered to. Petitions of property owners of paving dis- 
trict No. 512, signed by the requisite number of petitioners, 
were presented to the council prior to the passage of ordi- 
nance No. 3598, ordering the paving of the streets within 
such district. Said petitions were in every particular suf- 
ficient to confer jurisdiction on the city council to act, and 
the paving was by said ordinance directed to be done in 
accordance with said petitions. 

The remaining question to be considered is this: Was it 
necessary to advertise and receive bids fur paving after the 
designation by the lot owners of materials to be used? 
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The statute authorizes a majority of the property owners 
to select the kind of material to be used in paving streets, 
and in case they fail to notify the council in writing of such 
selection within thirty days, the mayor and council are em- 
powered to designate the material. By section 113 of the 
act governing cities of the metropolitan class it is provided 
that “all grading, paving, macadamizing, curbing, or gut- 
tering of any streets, avenues, or alleys, in the city shall be 
done by contract with the lowest responsible bidder, or by 
days’ work, as petitioned by property owners representing a 
majority of the property in front feet in any paving dis- 
trict, under the direction and supervision of the board of 
public works.” Neither the foregoing nor any other statu- 
tory provision specifies whether the bids for paving shall 
be made before or after the materials to be used have been 
selected. The statute seems to be silent upon the subject. 
We are constrained to hold that bids for paving may prop- 
erly be advertised for and received, either before or after 
the selection of material, and in case satisfactory bids have 
been received prior to the designation of materials, it is not 
absolutely necessary that the board of public works should 
again readvertise for and receive bids after such designa- 
tion. It is incorrect to say that no reasonable bid could be 
made until it is known what material is to be used. The 
advertisement or notice to contractors may, and in this 
case did, call for bids on the various kinds of materials 
liable to be used, and in that event contractors could bid as 
intelligently as if bids were asked for on vitrified brick 
alone, or on any other material. Where bids are asked for 
and received on the different materials before the property 
owners are called upon to name the material they desired 
used, they, can more intelligently make the selection, as they 
would know the cost of the various kinds of material, and 
should they deem all bids unreasonable, they could petition 
for the improvement to be done by days’ work. The 
method adopted in this case is more likely to prevent com- 
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bination between contractors than if bids were asked upon 
any one kind of material after the selection thereof has 
been made by the property owners. Doubtless, lower bids 
are more likely to be secured than could be obtained by 
waiting until after the designation of the material, since 
contractors for the same kind of material would not only 
bid against each other, but in order to induce the selection 
of their material they would compete with contractors of 
all other kinds of material. 

Under section 104 of the act incorporating metropoli- 
tan cities, it is made the duty of the board of public 
works to make contracts on behalf of the city for the per- 
formance of all such works and the erection of such im- 
provements as shall be ordered by the mayor and city coun- 
cil, subject to their approval. Under the facts admitted by 
the demurrer, it was clearly the duty of the respondents to 
enter into a contract on behalf of the city with the lowest 
responsible bidder for the paving of improvement district 
No. 512 with the kind of material selected by the property 
owners of said district. The demurrer to the application 
is overruled and a peremptory writ of mandamus is allowed. 


WRIT ALLOWED. 


THE other judges concur, 


LucrEN DERANLIEU v. Frank FE. Janpt. 
FILep SEPTEMBER 19, 1893. No. 4937. 


1, Review: NoN-JOINDER OF PARTIES: EVIDENCE examined, and 
held to sustain the verdict. 


2. Trial: Orricek IN CHARGE OF JURY: REVIEW. It is not re- 
versible error to permit a jury to remain in charge of a deputy 
sheriff while deliberating upon their verdict without his being 
specially sworn by the court in that behalf. 
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Error from the district court of Dawes county, Tried 
below before K1xxKarp, J. 


Albert W. Crites and -W. H. Fanning, for plaintiff in 
error. 


E. W. Dailey and Alfred Bartow, contra, 


NORVAL, Jd. 


Frank E. Jandt brought suit against Lucien Deranlieu 
in the county court on account for goods sold and delivered, 
and plaintiff also sued out a writ of attachment and caused 
tle same to be levied upon forty-one lead of cattle, twenty- 
nine calves, and one horse. .Defendant -moved for a dis- 
solution of the attachment, which was overruled. An 

_answer was filed setting up, among other defenses, the 
non-joinder of necessary parties defendant. Plaintiff re- 
plied by a general denial. There was a trial toa jury, 
which resulted in a verdict in favor of the plaintiff for 
$332.40 and costs. Thereupon the defendant filed a mo- 
tion for a new trial, which was denied by the court, and 
judgment was entered upon the verdict. A bill of excep- 
tions was settled and allowed, and defendant prosecuted 
error to the district court from both decisions, where the 
order of the county court sustaining the attachment was 
reversed and the judgment upon the merits was affirmed. 
From the decision of the district court affirming the judg- 
ment of the county court in the main case, Deranlieu brings 
the case to this court for review by petition in error. 

The main question is, whether there was a non-joinder of 
parties defendant, the plaintiff in error contending there 
was, by reason of the failure to make Samuel Young a de- 
fendant. ; 

It appears that defendant in error was engaged in the 
mercantile business in the town of Crawford, this state, 
and that Deranlieu and oue Samuel Young were railruad 
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contractors doing business under the firm name of Deran- 
lieu & Young. There is a conflict in the testimony as to 
whom the credit was extended by Jandt for the goods 
charged for in the petition. The plaintiff in error insists, - 
and there is in the record testimony tending to support it, 
that the goods were purchased by said firm on credit, and 
not by Deranlieu individually. It is disclosed that a por- 
tion of the goods was delivered on written orders, and a 
part upon the verbal orders, of the plaintiff in error. The 
original written orders were produced at the trial, and all 
but one of which were signed in the firm name of Deran- 
lieu & Young. One order was signed by plaintiff in error 
individually. All bills for the goods were made out in 
the firm name. If these facts stood alone, taken in con- 
nection with the testimony of plaintiff in error and Mr. 
Young, there would be no escaping the conclusion that the 
action was improperly brought against Deranlieu as sole 
debtor. But the bill of exceptions contains other testi-_ 
mony bearing upon the subject, which, if true, is ample to 
sustain the verdict of the jury. The evidence of the de- 
fendant in error, and also John C. Hoagland, who man- 
aged the business for Mr. Jandt, is to the effect that the 
goods were sold and delivered upon the sole credit of 
plaintiff in error, and were charged to him individually 
upon the books; that prior to the furnishing of the goods 
Jandt was well acquainted with plaintiff in error, who was 
regarded responsible, and when the latter came to the de- 
fendant in error to make arrangements for credit he was 
informed that Jandt would not let the goods go on the 
firm’s credit, but that they would be charged to Deranlieu 
personally, to which plaintiff in error gave his consent. 
It further appears in testimony that the bills were made 
out against Deranlieu & Young at the request of plaintiff 
in error, so that he could keep his private account separate 
from the goods that were furnished for the use of the firm. 
The jury passed upon the conflicting testimony and found 
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that the credit was extended to plaintiff in error and not to 
the firm of which he was a member, and the finding is not 
so palpably against the evidence as to warrant a reviewing 
court to disturb it. 

It is finally urged that the county court erred in permit- 
ting the jury to remain in charge of the deputy sheriff 
during the time they were deliberating upon their verdict, 
without being specially sworn in that behalf. This objec- 
tion was not made until after verdict, therefore it came too 
late. Moreover, it does not appear that plaintiff in error 
was in the least prejudiced by the failure to swear the 
‘officer. Besides, there is no statutory provision, that we 
are aware of, which requires that a sheriff or his deputy 
shall be specially sworn by the court before taking charge 
of a jury while deliberating in a civil case. 

There is no reversible error in the record and the judg- 
ment of the court below is . 


AFFIRMED. 


THE other judges concur. 


ALICE SMITHSON, APPELLANT, V. WILLIAM SMITHSON, 
APPELLEE. 


FILED SEPTEMBER 19, 1893. No. 5062. 


1. Courts of Equity: Jurtspiction. Where courts of equity 
have assumed jurisdiction of a particular class of cases their ju- 
risdiction in such cases will continue notwithstanding, in the 
development of legal means, redress becomes attainable in 
courts of law. : 


2. 


: REMEDIES Not WITHIN PRovisions oF CopE. It is 
not the object of the Code to abolish existing remedies in cases 
where no provision is made therein for the prosecution of actions, 
Cases involving substantial rights, which are clearly outside the 
provision of the Code, may be prosecuted in accordance with the 
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practice previously recognized in courts of common law and 
equity. 


3. : DECREE oF Divorce: ACTION TO VACATE FOR 

FRAUD: PLEADING. In the petition it is alleged that the de- 

fendant therein, plaintiff’s husband, in the year 1878, procured 

a decree of divorce in this state by means of fraud and perjured 

testimony. At said time and until recently the plaintiff resided 

in the state of Pennsylvania; that the only service upon her 

was by pnblication in a local newspaper and that she was not 

aware of the whereabouts of her husband or of said action or 

decree until the time of the filing of her petition eleven years 

later. Held, To state a cause of action, since the remedy by pe- 

tition for a new trial under the Code is inadequate, and that the 

court which allowed the decree may, in the exercise of its gen-— 
eral equity powers, vacate it upon proper showing of fraud and 

imposition. 

: DECREE OBTAINED BY FRAUD: VALIDITY: COLLAT- 

ERAL ATTACK. A judgment or decree procured by fraud is not 

void in the sense that it can be assailed in a strictly collateral 

proceeding, but is voidable merely at the election of the party 
defrauded thereby. 

: ACTION TO VACATE DIVORCE: JURISDICTION OF 
Covet IN DirFeRENT County. One S. procured a divorce 
from his wife by decree of the district court of Fillmore county 
in 1878 upon constructive service. In 1889 the latter commenced 

, 20 action in the district court of Douglas county to set aside and 
annul the said decree, on the ground that it was procured by 
means of perjury, aud for a divorce ou the ground of desertion 
and failure to support. Held, That the cause of action is pri- 
marily to vacate the decree of the district court of Fillmore county, 
and that the district court of Douglas county does not have ju- 
Tisdiction thereof. 


4. 


APPEAL from the district court of Douglas county. 
Heard below before Davis, J. 


John L. Carr and Ambrose & Duffie, for appellant, 
Charles Offutt and Ong & Jensen, contra. 
Post, J. 


The parties to this action were married in the state of 
Pennsylvania in the year 1866, where they resided until 
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the year 1872. In the year last named the defendant 
removed to this state and took up a permanent residence in 
Fillmore county, where he has since that time continuously 
resided. In the month of September, 1878, he commenced 
an action for divorce against the plaintiff, in the district 
court of said county, alleging willful abandonment as 
grounds therefor, notice of said action being given by pub- 
lication in a newspaper of the county. Said action re- 
sulted in a decree of divorce in accordance with the prayer 
of the petition. In the month of November, 1889, the 
plaintiff instituted this action in the district court of Doug- 
las county. In her petition she asks the court (1) to vacate 
and annul the decree of the district court of Fillmore 
county, on the ground that it was procured by means of 
fraud and perjury, (2) for a decree of divorce and ‘alimony 
on the grounds of cruelty and abandonment. Summons 
was served upon the defendant in Fillmore county, who first 
entered a special appearance in which he challeuged the ju- 
risdiction of the court over his person or the subject of the 
action. His challenge having been overruled by the court, 
Doane, judge, presiding, he filed an answer in which he re- 
news his objection to the jurisdiction of the court. The 
answer contains also a general denial and other defenses 
which do notcall for notice in this opinion. A final hearing 
was had before Davis, judge, upon the plaintiff’s evidence, the 
defendant’s offer of proof having been refused on account 
of his failure to comply with an order of the court for the 
payment of suit money. The hearing resulted in a finding 
that the decree of 1878 was not procured through fraud or 
upon perjured testimony, and a decree dismissing the 
plaintiff’s petition, from which she has appealed to this 
court. 

It is necessary to consider but one of the several ques- 
tions argued, viz., the jurisdiction of the district court of 
Douglas county to vacate the decree of’ the district court of 
Fillmore county. It should be observed that no objection 


538 NEBRASKA REPORTS. [ Vou. 37 


Smithson v. Smithson, 


is made to the record of the decree sought to be impeached. 
The district court of Fillmore connty certainly had juris- 
diction of the subject of the action and had acquired juris- 
diction of the defendant therein in the manner prescribed 
by law. The decree of divorce is therefore not void in the 
sense that it can be assailed in a strictly collateral proceed- 
ing. A judgment or decree stands upon the same footing 
as any other advantage procured by fraud. It is voidable 
only at the election of the injured party, and not absolutely 
void. (Black, Judgments, 170.) It is but fair to add that 
there does not appear to be any difference of opinion be- 
tween plaintiff’s counsel and the court upon that proposition. 
The action to vacate and annul the decree is a recognition 
of its present conclusiveness. The question under consider- 
ation involves two inquiries, viz.: (1.) Is the right to vacate 
judgments and decrees therein included within the general 
equity powers of the district court, or is the remedy pro- 
vided by the Code of Civil Procedure exclusive? (2.) As- 
suming that the petition presents a case for equitable relief, 
must the plaintiff’s remedy be sought in the district court 
of Fillmore county, where the decree was rendered, or can 
she maintain an independent action for that purpose in the 
district court of Douglas county, or other court possessing 
general equity jurisdiction? 

Referring to the inquiry first suggested, we do not hesi- 
tate to hold that the petition presents a cause for equitable 
interference. It is therein alleged that the defendant de- 
serted his family in the year 1872; that the allegations in 
the divorce proceeding, charging the plaintiff herein with 
desertion, were false and made for the purpose of corruptly 
deceiving the court, and supported at the trial by false and 
perjured testimony ; that she was not personally served with 
notice of said action and did not at the time know it was 
pending, and that she first learned of the whereabouts of 
the defendant and of said divorce proceeding about the 
time this action was commenced in 1889, nearly eleven 
years subsequent to the date of the decree. 


Vou. 37] SEPTEMBER TERM, 1893. 539 


Smithson v. Smithson, 


By section 602 of the Code it is provided that the dis- 
trict court shall have power to vacate or modify its own 
judgments and decrees after the term at which they are 
rendered for fraud practiced by the successful party. But 
by section 609 it is provided that proceedings to vacate or 
modify a judgment or decree on the ground of fraud must 
be commenced within two years after the rendition thereof, 
unless the party entitled thereto be an infant, a married. 
woman, a person of unsound mind, ete. This section ap- 
pears in its present form in the Revised Statutes of 1866, 
hence the exception in favor of married woman can have no 
forceat this time, in view of subsequent statutes removing the 
disabilities imposed upon them by the common law. It is 
provided by section 82 that a party against whom a judg- 
ment has been rendered without other service than in a 
newspaper may have the same opened at any time within 
five years thereafter, etc. That provision, it was held in 
O'Connell v. O’ Connell, 10 Neb., 390, is not applicable to 
divorce proceedings, but the force of that case as an au- 
thority, it is argued, has been weakened by subsequent de- 
cisions. However, that is a cdllateral question and foreign 
to the present inquiry. It will beseen from what has been 
said that the plaintiff is without relief if the remedy pro- 
vided by the Code is held to be exclusive. It is a funda- 
mental rule of equity that where courts of chancery have 
once assumed jurisdiction over a particular class of cases it 
will not be ousted therefrom simply because, in the develop- 
ment of legal means, redress becomes attainable at law. 
(Story, Eq., sec. 647, and note; Bispham, Kq., p. 57.) And 
that principle is distinctly recognized in section 901 of the 
Code, viz: “Rights of civil action given or secured by 
existing laws shall be prosecuted in the manner provided 
by this Code, except as provided in the following section. 
If a case ever arise in which an action for the enforcement 
or protection of a right or the redress or prevention of a 
wrong cannot be had under this Code, the practice hereto- 
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fore in use may be adopted so far as may be necessary to 
prevent a failure of justice.” 

The provisions of the Code being inadequate, it follows 
that the remedy afforded by courts of equity is still avail- 
able to the plaintiff. The subject under discussion might 
have been dismissed by a reference to the case of Wisdom 
v. Wisdom, 24 Neb., 551, but for the reason that it is not 
apparent from the statement thereof whether or not the 
legal remedies provided by the Code were available to the 
plaintiff at the time the action was commenced. 

2. Is the action cognizable by the district court of Doug- 
las county? It is apparent that the cause of action is pri- 
marily to vacate the prior decree, and that the petition for 
divorce is but an incident thereto, upon the evident theory 
that the court, having once acquired jurisdiction, will retain 
it for the purpose of such equitable relief as the plaintiff is 
entitled to. (Adams, Equity, 7th Am. ed., 418.) This 
case differs essentially upon principle from one in which 
the beneficiary of a fraudulent judgment or decree has. 
undertaken to assert a right thereunder. In such case, 
whether it be by means of an execution or an action, fraud 
which inheres directly in the judgment or decree ‘may be. 
interposed as a defense. Here, however, the decree is as- 
sailed by the defendant therein in the first instance in a col- 
lateral proceeding. 

According to the practice which formerly prevailed in 
the courts of chancery, a decree, when once enrolled, could 
be set aside or impeached at the instance of the parties. 
thereto only upon a bill of review or a bill to impeach on 
the ground of fraud. Before the enrollment thereof the 
remedy was by supplemental bill in the nature of a bill of 
review. (Adams, Eq., 416*; 2 Madd., Chancery, 537*.) 
But according to the modified form of the chancery prac- 
tice as it prevails in the equity courts of this country, the 
term bills of review is used in a more comprehensive sense 
and includes supplemental bills of the same nature and 
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bills to impeach on the ground of fraud. (Story, Eq. Pl., 
secs. 403, 428; Black ,Judgments, sec. 301.) Consider- 
able contrariety of opinion is apparent from the earlier 
cases, as well as text-books, upon the question whether bills 
of review and bills to impeach upon the ground of fraud 
are or are not original bills. A citation of the cases or 
even the views of text-writers in this connection would 
not be profitable. 

The conflict of opinion upon the subject is sufficiently 
illustrated by reference to two leading American authors. 
In Willard’s Equity, page 103, such bills are treated as 
strictly original bills, while in Story’s Equity Pl., secs. 
18, 20, 21, they are classed with those bills which “are for 
the purpose of cross-litigation, or of controverting or sus- 
pending or reversing some decree or order of the court or 
carrying it into execution,” and therefore not original bills. 
Other writers treat them as bills in the nature of original 
bills. (Harrison, Prac. in Chancery, 166.) The writer 
has, during an examination of all of the authorities at- 
tainable, found ‘no reported case in which the power of a 
different court, although possessing the same general juris- 
diction with respect to the subject-matter, has been invoked 
to impeach a decree on the ground of fraud in accordance 
with the practice in the courts of chancery. In short, the 
terms original bill and bill in the nature of an original bill 
are used by thie judges and text-writers in a restricted sense 
and refer to the character of the pleading rather than that 
of the action or proceeding to which they apply. The 
view just expressed finds support in Willard’s Eq., p. 163, 
where it is said: “There is no case in which equity has ever 
undertaken to question the judgment of another court for 
mere irregularity. The power in such case is always ex- 
ercised by the court in which the judgment was given and 
the relief is frequently granted upon terms.” The term ir- 
regularity as here used evidently includes fraud as well as 
such other acts or omissions as render the judgment void 
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or reversible at the election of the unsuccessful party. 
(Fischer v. Langbein, 103 N. Y., 84; Black, Judgments, 
170.) 

Our conclusion is that the district court of Douglas 
county did not have jurisdiction of the cause of action. 
The decree, therefore, should be reversed and the action 


DIsMISsED. 


THE other judges concur. 


Joun §, CAULFIELD v. Guy L. BITTENGER ET AL. 
FILED SEPTEMBER 19, 1893. No. 4929. 


Attachment: Dest NotDvz. An action can be maintained on a 
claim before it is due only in the exceptional] cases enumerated 


in section 237 of the Code. P 


Error from the district court of Dawes county, Tried 
below before Crires, J. 


E. &. Ricker and James A. Powers, for plaintiff in error. 
Alfred Bartow, contra. 


Post, J. 


This is a proceeding in error and brings up for review 
the judgment of the district court of Dawes county revers- 
ing an order of the county judge of said county, overrul- 
ing the motion of the defendants in error to discharge an 
attacliment issued at the instance of the plaintiff in error. 
The material facts are as follows: On the 9th day of March, 
1891 the plaintiff in error, Caulfield, filed with the county 
judge an account of which the following is a copy: 
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 JoHN S, CAULFIELD 
Vv. 

Guy L. BitrENGER, 

Rapa R. BIrreNGER. 


“ Bought of John 8, Caulfield. 


1890. 

Nov. 18. To merchandise, per bill rend...... we. $4 30 
Nov. 26. “ fn *  Weaaedee . 14 13 
Dec. 10. bs es esocesese 67 48 
Dec. 10. ef  C* ehetedess 5 08 
Dee. 13. “e “ étocete <3 2 00 
Dec. 17. s MO geeeees ‘se 1 25 
Dec. 30. a ef beestects 1 02 
Jan, 2. ee ais eeaes » 20 73 
Jan. 6. - fee eesaawe 11 98 
Jan. 8, Age fs gesrtseey. 0DE 
Jan. 10. at “ decavowes 1 00 
Feb. 6. 7 _ Te . 18 72 
Feb. 9. Me uavaletse - 32 
Feb. 11. e “ Scdeeves : 6 60 
Feb. 14. ce My eeaeceens 1 80 
Feb. 16. ss ig eckwinsds 1 74 

Totals visccevedsseutessasseeeensescesccavdescs $162 93 
Feb. 28. By mds, returned.......ccoscssssesececosces 1 74 


“Qmauna, County or Doue.as, \ 
Strate oF NEBRASKA. 

“March 6, 1891, on this day appeared before me John 
8. Morrison, a notary publicin and for said county, Frank 
J. Coates, who, being first duly sworn, deposes and says 
that he is book-keeper for John 8. Caulfield, and that the 
foregoing account against G. L. and R. R. Bittenger is cor- 
rect and just, and wholly unpaid to the best of his knowl- 
edge and belief.” 

On the same day Caulfield, by his attorney, filed an affi- 
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davit for attachment, which, so far as it is material to the 
question presented by the record in this case, is as follows: 

“KE. S. Ricker, attorney for the said plaintiff John 8. 
Caulfield, makes oath that the claim in this action is for the 
payment of money only upon account for goods, wares, 
and merchandise sold and delivered by plaintiff to defend- 
ants at their request within one year prior to the commence- 
ment of this action, and which account affiant believes is 
not wholly due; and the said E, S. Ricker also makes oath 
that the said claim is just and that the plaintiff John S. 
Caulfield ought, as he believes, to recover thereon one hun- 
dred sixty one and 7,%, dollars; he also makes oath that the 
defendants Guy L. Bittenger and Ralph R. Bittenger are 
about to remove their property, or a part thereof, out of the 
county with the intent to defraud their creditors, and are 
about to convert their property, or a part thereof, into 
money for the purpose of placing it beyond the reach of 
their creditors, and have assigned, removed, or disposed of, 
or are about to dispose of, their property, or a part thereof, 
with intent to defraud their creditors, and have sold, con- 
veyed, or otherwise disposed of their property with a fraud- 
ulent intent to cheat or defraud their creditors or to‘hinder 
or delay them in the collection of their debts, and are about 
to make such sale, conveyance, or disposition of their prop- 
erty witli such fraudulent intent, and are about to remove 
their property, or a material part thereof, with the intent or 
to the effect of cheating or defrauding their creditors or of 
hindering and delaying them in the collection of their debts, 
and to accomplish such fraudulent purposes the said Guy 
L. Bittenger and Ralph R. Bittenger secretly planned and 
arranged to sell all of their stock of merchandise in said 
county without retaining enough other property subject to 
execution to pay said debts, and so planned and arranged 
without the knowledge of their creditors and willfully and 
purposely deceived and misled said creditors, by denying to 
them that they were intending to sell their said stock, and 
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by making false representations as to the extent and amount 
of their indebtedness, and by making other false and fraud- 
ulent misrepresentations regarding thats business intentions 
and acts relative thereto, all of which were calculated to de- 
ceive and mislead said creditors. Affiant further states that 
the Honorable M. P. Kinkaid, judge of the district court 
of Dawes county, is absent from said county, wherefore 
affiant, on behalf of said plaintiff, prays the Hon. 8. A. 
Ballard, judge of said county court, thathe grant the order 
for the issuance of an order of attachment against said de- 
fendants, and further saith not.” 

Upon the filing of the foregoing affidavit an order of 
attachment was issued, and the sheriff, by virtue thereof, 
took possession of the property in controversy, to-wit, a 
stock of books, stationery, cigars, and fruit in the city of 
Chadron. Subsequently the defendant moved to discharge 
the attachment, alleging as grounds thereof: First, the facts 
stated in the affidavit are not sufficient to authorize the al- 
lowing of the order of attachment; second, the statement 
of facts in said affidavit are untrue. The motion aforesaid 
having been overruled and judgment entered by the county 
judge in favor of the plaintiff, the cause was removed to 
the district court by petition in error, where the order over- 
ruling the motion to discharge was reversed. ; 

It is apparent from an inspection of the record that the 
proceeding before the county judge was an action for a debt 
not then due. It is alleged in the affidavit that the account 
is not wholly due and it is impossible to determine, either 
from the affidavit or the bill of particulars, what part of 
the account, if any, had matured at the time the action was 
commenced. The attachment must be sustained, therefore, 
if at all, under the provisions of section 237 of the Code. 
It is clear, however, that attachment is allowable for debts 
not due, only in the exceptional cases for which provision 
is made in that section. (See Seidentopfv. Annabil, 6 Neb., 
624; Philpott v. Newman, 11 Id., 299.) Both defendants 

38 
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deny seriatim all the allegations of fraud contained in the 
affidavits upon which the attachment was allowed. 

It appears from the affidavit of R. R. Bittenger that 
there had been negotiations between himself, as managing 
partner, and C. E. Wilson, of Omaha, for a sale of the 
business to the latter, but that the transaction was in good 
faith and without any intention to delay or defraud the 
ereditors of the -firm, and that said firm was perfectly 
solvent, having a stock of goods worth more than $3,000, 
and $200 in good accounts, while the liability thereof did 
not exceed $1,200. He is corroborated by Wilson and also 
by Mr. Burnett, who had been employed as a clerk in the 
store for five months preceding the service of attachment. 
This evidence is not controverted by the plaintiff, although 
a number of affidavits were introduced tending to prove 
that Ralph R. Bittenger at Omaha and Chadron about the 
5th day of March, 1891, had made false statements with re- 
spect to the indebtedness of the firm. This evidence might 
have been material had the attachment been allowed under 
section 198, butis insufficient to sustain an attachment un- 
der section 237, The judgment of the district court is 
right and is 

AFFIRMED, 


THE other judges concur. 


Martin L. Eaton v. Farrpury WatTer-Works Com- 
PANY. 


FILED SEPTEMBER 20, 1893. No. 4771. 


1. Municipal Corporations: FRANCHISES: WATER COMPANIES: 
CONTRACTS: FAILURE TO SUPPLY WATER: LIABILITIES FOR 
DAMAGES BY FIRE. A provision in the ordinance of a city grant- 
ing a franchise to supply water to the city requiring that “the 
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grantee shall constantly, day and night (except in the case of an 
unavoidable accident), keep all fire hydrants supplied with water 
for instant service, and shall keep them in good order and effi- 
ciency,” did not confer upon the owner of property destroyed by 
fire a right of action against said grantee on account of its fail- 
ure to furnish water as stipulated, although thereby the loss by 
such fire would have been obviated. 


2. : : : - Under such cir- 
cumstances such grantee is not liable by reason of assuming the 
fanctions which might properly belong to the city, for the reason 
that under the facts stated, the city, if performing the same 


fanctions, would not be liable. 


Error from the district court of Jefferson county. Tried 
below before Morris, J. 


Hambel & Heasty, for plaintiff in error: 


Under the contract, or ordinance, the defendant receives 
three thousand dollars per annum, which amount is levied 
as a special tax and paid by the taxpayers of the city of 
Fairbury, of which plaintiff is one, as alleged in his peti- 
tion. The defendant in consideration thereof, among other 
things, expressly agreed “constantly, day and night, to keep 
all fire hydrants supplied with water for instant service, 
and to keep them in good order and efficiency.” The 
water company is not exempt from liability in case it fails 
to comply with the requirements of that contract. (Padu- 
cah Lumber Co. v. Paducah Water Supply Co., 12 8. W. 
Rep. [Ky.], 554; Atkinson v. Newcastle and Gateshead 
Water-works Co., L. R. 6 Exch. [Eng.], 404; Shearman 
& Red., Negligence, sec. 54a, 120-124; Couch v. Steel, 3 
El. & Bl. [Eng.], 402; Rowning v. Goodchild, 2 W. Bla. 
[Eng.], 906; Mersey Docks v. Gibbs, 11 H. L. Cas. [Eng.], 
686; Western Saving Fund Society of Philadelphia v. City 
of Philadelphia, 31 Pa. St., 185; Lacour v. New York, 
3 Duer [N. Y.], 406; Bailey v. New York,7 Hill [N. Y.], 
146.) On a contract made between two parties for the 
benefit of another, the latter may sue in his own name fora 


548 NEBRASKA REPORTS. [ Vou. 37 


Eaton vy, Fairbury Water-Works Co, 


breach thereof. (Hale v. Ripp, 32 Neb., 259; Shamp v. 
Meyer, 20 Id. 223.) 


Henry D. Estabrook, contra, to sustain the proposition 
that there is no privity of contract, cited: Davis v. Clinton 
Water-works Co., 54 Ia., 59; Nickerson v. Bridgeport Hy- 
draulic Co., 46 Conn., 29; Foster v. Lookout Water Co., 
3 Lea [Tenn.], 45; Becker v. Keokuk Water-works, 79 Ta., 
419; Van Horn wv. City of Des Moines, 19 N. W. Rep. 
[Ia.], 293. 


W. P. Freeman, also for defendant in error. 


Ryay, C. 


On the 5th day of May, 1890, Martin L, Eaton filed in 
the district court of Jefferson county his petition praying 
judgment against the Fairbury Water-works Company, 
for the value of certain of his goods destroyed by fire on 
December 2, 1889. ‘The right to the recovery sought, was 
predicated upon the statements that the defendant was, at 
the time of said fire, owner of, and operating in the city 
of Fairbury, in said county, a system of water-works built 
and constructed pursuant to the terms aud conditions of a 
certain contract and franchise entered into and granted by 
said city to A. L.Strang, and his successors, under the pro- 
visions of a certain ordinance of said city, whereby said 
Strang and his assignees were bound, during the continu- 
ance of said franchise, to keep all fire hydrants supplied 
with water for instant service, and to keep them in good 
order andefficiency; that payment for the aforesaid service 
was provided to be made by the levy of a tax upon all tax- 
able property in said city; that plaintiff was one of the 
said taxpayers, and that the loss aforesaid was caused by 
the negligent failure of the water-works company aforesaid 
to provide water for the hydrants near the place of said fire 
in sufficient quantity to extinguish the same, notwithstand- 
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ing it was required by said ordinance to make such pro- 
vision. There was a detailed description of the property 
destroye| and a statement of its value, and a prayer ac- 
cordingly. 

On April 7, 1890, there was filed a general demurrer to 
said petition, which, on the 11th day of the same month, 
was overruled, and two days thereafter a judgment was 
rendered against the water-works company for the full 
amount claimed in the petition aforesaid. On the 5th day 
of the month following, the water-works company filed in 
said court its petition praying that the aforesaid judgment 
be set aside and that said water-works company be admit- 
ted to defend against the claim set up in said petition. 
The grounds upon which this relief was sought were that” 
the attorneys for the water-works company had been mis- 
led as to the time when the demurrer aforesaid could be © 
taken up and presented for determination, and therefore had 
failed to appear on or before the 11th day of April afore- 
said to present the defense of saidcompany. It was claimed 
that this misunderstanding, in the main, was attributable 
to a telegram received from the attorneys for Martin L. 
Eaton by the attorneys for the water-works company, a 
contention sustained by the district court, and which, as a 
question of fact decided upon conflicting evidence, will be 
treated as correct and therefore will receive no further no- 
tice. To the petition to open the judgment there was filed 
a general demurrer, after which was filed an answer put- 
ting in issue the several matters alleged in said petition, to 
which answer there was a reply. Upon a trial of these 
issues the district court made the following finding and 
order, to-wit: 

“This cause coming on to be heard upon the petition of 
the plaintiff and the evidence, on consideration whereof the 
’ court finds that without fault or negligence on the part of 
the plaintiff herein it was prevented from appearing and 
making its defense in cause No. 47, docket F, of this court, 


550 NEBRASKA REPORTS. [Vou. 37 
Eaton v. Fairbury Water-Works Co. 


wherein the plaintiff herein was defendant, by the acts of 
said Eaton and his attorneys as in plaintiff’s petition al- 
leged, and that said judgment should be vacated and set 
' aside, but at the costs of the plaintiff herein; the court is 
not attempting to settle the merits of the case of said Eaton 
against the water-works company, and makes no finding as 
to the merits of said defense of said water- works company 
in said action. It is therefore considered that the judg- 
ment heretofore rendered in cause No. 47, docket F, wherein 
Martin L. Eaton is plaintiff and the said water-works 
company is defendant, be, and Hereby is, set aside and va- 
cated and a new trial granted in said cause at the costs of 
the plaintiff herein of the former trial. It is ordered that 
said cause be placed upon the trial docket for trial in its 
order, To which acts and doings of this court all and sin- 
gular the said Eaton duly excepts.” 

' From this order awarding a new trial and vacating a 
former judgment in his favor the plaintiff in error brings 
the cause in which said order was made for review to this 
court. As some of the matters considered by the district 
judge were such that they must have transpired under his 
observation—such as, for instance, whether the order over- 
ruling the demurrer was entered npon being regularly 
reached upon call of the trial docket—we shall not attempt 
to review his findings that, without fault npon the part of 
the water-works company, or its attorneys, it was prevented 
from making a defense. The sole question remaining for 
our consideration then is, whether or not the petition of 
Eaton against the water-works company stated a cause of 
action. 

Plaintiff in error predicates his right to maintain an ac- 
tion against the water-works company upon the following 
provision of the ordinance under which the water-works 
company, as assignee of the rights of A. L. Strang, operated 
its water-works: “The grantee (A. L. Strang or his assignee) 
shall constantly, day and night (except in the case of an una- 
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voidable accident), keep all the hydrants supplied with water 
for instant service, and shall keep them in good order and 
efficiency.” It is insisted in argument that this provision, 
while made with the city, was for the benefit of the tax- 
payers, and that therefore it was a contract for the benefit 
of plaintiff upon which he might bring suit for its viola- 
tion to the detriment of plaintiff. The decision of this 
court relied upon to sustain this position is that of Shamp 
v. Meyer, 20 Neb., 223, As that case illustrates well the 
class of cases to which is applicable the principle that where 
a promise is made by one for the benefit of another, suit 
may be brought for the enforcement of such promise by 
the beneficiary, it should receive more than a mere passing 
notice. In that case Meyer was a member of the firm of 
Noring & Meyer, which had assumed the performance of 
the promise of its predecessor, one of which was to pay all 
the indebtedness of its predecessor, a firm of which Shamp 
was a member. This was not done, but Shamp was com- 
pelled to pay said indebtedness provided against, and there- 
upon sued Meyer for the amounts which he had thus been 
compelled to pay. This undertaking of the firm, of which 
Meyer was a member, was founded upon a valuable con- 
sideration, and it was held that though the consideration 
did not move directly from Shamp to the firm of which 
Meyer was a member, yet it did move from the parties 
with whom Meyer’s firm contracted and was enforcible at 
the suit of Shamp, on the same principle as where in a 
deed, the payment of a mortgage is assumed absolutely, 
suit may be brought by the mortgagee against the party 
who thus assumed payment. In the case at bar, however, 
Eaton was not in any way recognized as either a party or a 
beneficiary, so that the authority cited in no way aids his 
contention. If his action could at all be maintained, it must 
be upon grounds different from those considered in Shamp 
v. Meyer, supra, for, as we have observed, there is no express 
provision in the ordinance in his favor. The case most 
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nearly in point cited by plaintiff favorable to his right of re- 
covery is that of Paducah Lumber Co. v. Paducah Water 
Supply Co., 12S. W. Rep. [Ky.], 554, in which there were 
general provisions as to the manner in which pay ment should 
be made the supply company; 7. ¢., by a general tax. Asa 
demurrer was sustained to the petition, its averments of fact 
controlled the decision of the court, as clearly appears from 
the language of that opinion. After reciting the above 
manner of raising water rental by general tax, and the 
agreement of the water supply company in consideration 
thereof to supply fire protection, which, it was alleged, it had 
failed to do to plaintiff’s loss, the opinion proceeds in this 
language : 

“Tt is further stated that under a contract directly be- 
tween them there had been erected, previous to the fire 
on the same lot where the burned property was situated, 
two hydrants, one within thirty and the other seventy 
feet of the place where the fire originated, and connected 
by pipes with the water-main, to be used by appellant to 
extinguish fires, and for steam purpose, for which it had 
been paying rent to appellee, and that in consideration 
thereof appellee had agreed to furnish and have ready at 
all times water sufficient to throw streams through hose 
kept by appellant in proper condition, to be connected with 
the two hydrants, the height provided for in said contract 
between appellee and the city of Paducah; that the fire 
originated in a wood building situated on the lot of appel- 
lant, and connected with its other property, though occu- 
pied at the time by another, but said fire occurred without 
any fault or negligence of appellant or its servants, and it 
could and would have been extinguished before doing dam- 
age to the property of appellant if there had been the 
stipulated quantity of water in the stand pipe and conduct- 
ing pipes, or the pumping machinery had been in readi- 
ness to operate, and the engineer and servants of appellee 
had been present to set it in motion; for immediately after 
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the fire commenced and before it had done any damage or 
extended to the premises then occupied by appellant, hose- 
pipes in good order were attached to the two private hy- 
drants and carried to within five or six feet of the fire for 
the purpose of applying water to it.” 

Following this language there was a condensed state- 
ment of the several matters constituting the alleged negli- 
gence of the supply company in making proper provisions 
to extinguish the fire, by reason of all which failures re- 
cited in the petition the fire was not put out, but was 
suffered to inflict great loss upon appellant by the destruc- 
tion of its property. Commenting upon the averments of 
the petition, the court proceeded thus: “Clearly appellant 
had a right to sue for a breach of the distinct contract set 
out in the petition, by which, in consideration of rent paid 
for the use of the two hydrants on its own lot, water was 
agreed to be furnished directly to it by appellee.” 

It will thus be seen that this private contract largely 
influenced the court in its determination that the demurrer 
had been improperly sustained to the petition. As to the 
right to maintain an action as upon the promise of the 
supply company to the city of Paducah for the benefit of 
the lumber company, the opinion of the court runs as fol- 
lows, after an epitomized statement of the undertakings of 
the water supply company, to-wit, “That appellee also 
agreed to have in the stand-pipe * * * atall timesa 
supply of water sufficient to afford a head or pressure req- 
uisite for all domestic, manufacturing, and fire protection 
purposes for all the inhabitants and property of the city, 
and to increase the number and length of hydrants and 
pipes when necessary to meet demands of the city and citi- 
zens ; that said contract was made with appellee by the city 
of Paducah for the use and benefit of all its property own- 
ers and inhabitants, and appellant’s property was from 1885 
until destroyed by fire, in common with that of others, 
taxed at its full value to raise money with which to pay 
said hydrant rents.” 
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In this case it thus appears not only that there was a 
liability upon a private contract between the two companies 
to furnish an ample supply of water to extinguish fires, 
but that in addition the petition alleged that the city, for 
the benefit of all its property owners and inhabitants, con- 
tracted for like immunity from fire. This last liability 
was alleged as arising upon an express contract for the 
benefit of property owners and inhabitants, who in such 
case undoubtedly had a right to sue upon such contract. 
This case having been considered upon a demurrer to the 
petition, its averments were conceded to be true, and it was 
not unreasonable (there having been therein alleged: first, 
an express contract between plaintiff and defendant, and 
second, an express contract between the defendant and the 
city of Paducah on behalf of the plaintiff) that the sup- 
ply company should be held to make good its agreement 
for the protection of the plaintiff from fire in accordance 
with the terms of both contracts. This case, however, fur- 
nishes no support to the contention in the case at bar that 
the provision in the ordinance that Strang or his assignee 
“shall constantly, day and night, keep all fire hydrants sup- 
plied with water for instant service and shall keep the same 
in good order and efficiency,” was a contract for the benefit 
of plaintiff in this case. It is true that Atkinson v. New- 
castle & Gateshead Water-works Co., 6 L. R. Exch. [Eng.], 
404*, somewhat countenances the contention of plaintiff. 
That case was decided mainly upon the authority of Couch 
v, Steel, 3 El. & BI. [Eng.], 402. Upon appeal, however, 
the case of Atkinson v. Newcastle & Gateshead Water- 
works Co., supra, was reversed and the correctness of the 
law as laid down in Couch ». Steel was seriously ques- 
tioned. (See Atkinson v. Newcastle & Gateshead Water Co., 
supra, 46 L. J., Q. B., [Eng.], n. s., 775. Another case 
relied upon by plaintiff is that of Rowning v. Goodchild, 
2 W. Bla. Rep. [Eng.], 906, which was a suit brought 
against a deputy postmaster for unlawfully failing to de- 
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liver to, plaintiff his letters. This was an action ex delicto, 
not ex contractu, and it would seem clear that the conceded 
right of one injured to sue him who caused the injury 
should not serve as a precedent to sustain the suit of a 
plaintiff who sues, not because the defendant committed 
the injury complained of, but because he did not prevent 
it. To fix liability in the latter case a contract to avert the 
injury must be shown—in the other case no element of 
contract is necessary; the law implies a contract to make 
reparation for his tortious act. The same considerations 
apply to another case cited by plaintiff (Mersey Docks ». 
Gibbs, 11 H. L. Cases [Eng.], 686), where the action was 
for the failure of the dock company to keep its docks in 
proper condition, whereby the ship and cargo of Gibbs 
were damaged. It is quite a matter of doubt why the case 
of Western Saving Fund Society v. City of Philadelphia, 
31 Pa, St., 185, was cited, for the question in that case was 
simply whether there could be increased the number of 
trustees from twelve, as provided in the ordinance, to 
eighteen as proposed, a loan having been made upon the 
faith of the ordinance as it stood. 

The case of Lacour v. City of New York, 3 Duer[N. Y.], 
406, involved merely the right of plaintiff to recover for 
damages caused him in the necessary suspension of his 
business resulting from the manner in which an excavation 
was made in the streets, The entire opinion in the case of 
Bailey v. City of New York, 7 Hill [N. Y.], 146, is em- 
braced in the following language: “As the verdict in the 
present case was rendered before the act of 1844 was passed, 
the charge for interest should have been disallowed. Not- 
withstanding the peculiar phraseology of the section relied 
on by the plaintiff’s counsel, we think it ought not to be 
so construed as to give it a retroactive effect.” As to the 
inapplicability of this language to the case at bar, no com- 
ment is necessary. The above are all the cases cited to 
sustain the contention of plaintiff. By the defendant are 
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cited a number of adjudicated cases, of which we will no- 
tice the following in detail: 

Davis v. Clinton Water-works Co., 54 Ta., 59, was an 
action to recover the value of certain buildings destroyed 
by fire, upon the ground that defendant was bound by con- 
tract with the city of Clinton to supply water to be used in 
extinguishing fires, and failed to perform its obligation in 
this respect, whereby resulted the destruction of plaintiff’s 
property. Delivering the opinion of the court, Beck, J., 
said: “The only question presented in the case is this one: 
Is the defendant liable to plaintiff upon the contract em- 
bodied in the ordinance? The petition does not allege or 
show any privity of contract between plaintiff and defend- 
ant. The plaintiff is a stranger, and the mere fact that she 
may find benefits therefrom by tle protection of her prop- 
erty in common with all other persons whose property is 
similarly situated, does not make her a party to the con- 
tract, or create a privity between her and defendant. Itis 
a rule of law, familiar to the profession, that a privity of 
contract must exist between the parties to an action upon a 
contract. One whom the law regards as a stranger to the 
contract cannot maintain an action thereon. The rule is 
founded upon the plainest reasons. The contracting par- 
ties control all interests and are entitled to all rights se- 
cured by the contract. If mere strangers may enforce the 
contract by actions, on the ground of benefits flowing there- 
from to them, there would be no certain limit to the num- 
ber and character of actions which would be brought 
thereon. Exceptions to this rule exist which must not be 
regarded as abrogating the rule itself. Thus, if one under 
a contract received goods or property to which another, not 
a party to the contract, is entitled, he may maintain an ac- 
tion therefor; so the sole beneficiary of a contract may 
maintain an action to recover property or money to which 
he is entitled thereunder. In these cases the law implies a 
promise on the part of the one holding the money or prop- 
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erty to account therefor to the beneficiary. Other excep- 
tions to the rule, resting upon similar principles, may exist. 
(See Second National Bank of St. Louisv. Grand Lodge, 98 
U.8., 123.) The case before us is not an exception to the 
tule we have stated. The city, in exercise of its lawful au- 
thority to protect the property of the people, may cause 
water to be supplied for extinguishing fires and for other 
objects demanded by the wants of the people. In the exer- 
cise of ‘this authority, it contracts with defendant to sup- 
ply the water demanded for these purposes. The plaintiff 
veceived benefits from the water thus supplied in common 
with all the people of the city. These benefits she receives 
just as she does other benefits from the municipal govern- 
ment, as the benefits enjoyed on account of improved streets, 
peace and order enforced by police regulations, and the 
like. It cannot be claimed that the agents or officers of 
the city employed by the municipal government to supply 
water, improve the streets, or maintain good order, are 
liable to a citizen for loss or damages sustained by reason 
of the failure to perform their duties and obligations in 
this respect. They are employed by the city and respon- 
sible alone to the city. The people must trust to the mu- 
-nicipal government to enforce the discharge of duties and 
obligations by the officers and agents of that government. 
They cannot hold such officers and agents liable upon the 
contracts between them and the city.” 

The case of Nickerson v. Bridgeport Hydraulic Co., 46 
Conn., 24, was upon a like claim for damages with that 
above considered, and Park, Ch. J., delivering the opinion 
of the court, said: “It will be observed that the plaintiffs 
complain that the defendants did not supply with water 
the hydrants which had been established by the city and 
the Bridgeport Water Company under their contract, to 
enable the city through its fire department to perform a 
public duty which it owed to the plaintiffs and others, to 
extinguish their fires. Had the plaintiffs’ fire been extin- 
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guished it would have been done by the fire department ; 
for there is no allegation in the count that the plaintiffs had 
hose which might have been attached to the hydrants, 
and the fire extinguished by their own efforts. Hence, 
whatever benefit the plaintiffs could have derived from the 
water would have come from the city through its fire de- 
partment. The most that can be said is that the defend- 
ants were under obligation to the city to supply the 
hydrants with water, The city owed a public duty to the 
plaintiffs to extinguish their fire. The hydrants were 
not supplied with water, and so the city was unable to per- 
form its duty. We think it is clear that there was no 
contract relation between the defendants and the plaintiffs, 
and consequently no duty which can be the basis of a 
legal claim.” 

In Foster v. Lookout Water Co., 3 Lea [Tenn.], 45, the 
conclusion above announced was arrived at by the court, 
which, in its opinion, quoted with approval a considerable 
part of the language of Park, Ch. J., of which we have 
made use. 

In Becker v. Keokuk Water-works Co., '79 Ta., 419, and 
in Van Horn v. City of Des Moines, 19 N. W. Rep. [Ia.], 
293, the same doctrine was again recognized and enforced;: 
but as full quotations have already been made from the 
supreme court of Towa, it would be like mere repetition 
to quote at length opinions on the same subject from the 
same source. The decided weight of authority, as well as 
the better reason, is in favor of the rule above announced. 
In the case under consideration the contract embodied in 
the ordinance (of which the provisions were accepted by 
A. L. Strang) made no meution of, or reference to, plaintiff 
or any class of citizens or taxpayers of which he was one. 
The paymeut of taxes by him for the water-works com- 
pany entitled him to no more privileges in reference to the 
subject-matter for which the taxes were collected than if it 
had been for any other purpose for which taxes might be 


Vot. 37] SEPTEMBER TERM, 1893. 599 
Eaton v. Fairbury Water-Works Co. 


levied. Let us suppose that this tax had been paid for dis- 
bursement to a contractor who built sidewalks, or laid down 
pavements for the city. Could it reasonably be claimed 
that this fact gave the taxpayer any special ground of 
recovery against the contractor for injuries received by 
reason of a failure to complete the works of improve- 
ment as agreed? Manifestly in the case supposed there 
is no privity between the contractor and the taxpayer, 
no matter how solemnly the contractor had agreed to 
perform the work ina specified time or manner. In 
such a case there might be a right of recovery against 
the city, In the one under consideration there could 
not, even if it assumed directly to furnish water to the 
consumer. “The reason is that the hazard of pecu- 
niary loss might prevent the corporation from assuming 
duties which, although not strictly corporate nor essen- 
tial to the corporate existence, largely subserve the public 
interest. The supplying water for the extinguishment 
of fires is precisely one of those acts which bring no profit 
to the corporation, but are eminently humanitarian. To 
hold a city responsible for the loss of a building, or of 
whole streets of houses, as sometimes happens, because it 
might be thought, or because in reality some of its indis- 
pensable agents had been negligent of their duty, might 
well frighten our municipal corporations from assuming 
the startling risk.” (Foster v. Lookout Water Co., 3 Lea 
[Tenn.], 49, supra.) The liability of the water-works 
company in this case could not, therefore, devolve upon it 
by reason of its assumption of certain functions which 
might properly be assumed by the municipal corporation, 
for the municipality itself would not be liable under the 
circumstances, and its right of exemption extends to its 
substitute. 

The plaintiff has not established any privity of contract 
between himself and the defendant, and we conclude that 
no action would lie in favor of plaintiff upon the facts 
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stated in his petition. The judgment of the district court 
is therefore 
AFFIRMED. 


Raaay, C., concurs, 


Irvine, C., having been of counsel in the above cause, 
took no part in its consideration or decision. 


L. D. WELLINGTON ET AL. V. Harrie M. Moore, 
FILED SEPTEMBER 20, 1893. No. 4718. 


Conversion: DAMAGES: EvipENcE. Where the action is for the 
value of property alleged to be wrongfally detained by the de- 
fendant, and for damages for such wrongful detention, it is re- 
versible error for the plaintiff, over proper objections, to testify 
as a conclusion the amount of damages she has sustained inde- 
pendently of the value of such property. RaGaAv,C., dissents. 


Error from the district court of Thayer county. Tried 
below before Morris, J. 


O. H. Scott and S. A. Searle, for plaintiffs in error. 
Manford Savage, contra. 


Ryay, C. 


On the 6th day of December, 1888, Hattie M. Moore 
filed her petition in the district court of Thayer county, 
Nebraska, in which she claimed, as owner, the immediate 
possession of certain goods and chattels, which she alleged 
were wrongfully detained by, and in the possession of, the 
defendants W. J. Green and L. D. Wellington. In due 
time an answer in general denial was filed by the defend- 
ants. The action was finally tried as one for the conver- 
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sion of the goods and chattels, and a verdict was rendered 
in favor of the plaintiff for the sum of $383.75. The de- 
fendant Wellington, as constable, justified his possession of 
the property by the production of executions and judg- 
ments in favor of judgment creditors of the husband of 
Mrs, Hattie M. Muvore. As is quite common where the 


relationship shown exists, the contention was, upon the 


trial, that the alleged ownership of Hattie M. Moore was 
fraudulently asserted solely to prevent the application of 
the property in dispute to the payment of her husband’s 
just debts. In the arguments there has been quite an ex- 
tended discussion of the sufficiency of the testimony to 
sustain the verdict. It will suffice to say on this head, 
that if that was the only question in the case, we are not 
satisfied that the verdict was so far without support as that 
the judgment upon the verdict should be reversed. Neither 
do we find that that result should follow upon the several 
questions of law urged, except as to the one which w we shall 
presently notice. 

The action as tried was for the value of the property 
alleged to have been converted and for damages incidental 
to such conversion, In her own behalf the plaintiff was 
sworn and upon her examination was asked the following 
question : 

Q. You may state what your damages were that you 
sustained by reason of the taking of these goods, outside 
the value thereof? 

To this question objections were duly made and over- 
ruled, to which there was a proper exception; whereupon 
the plaintiff answered: 

A. I think the damages were $500, if not more. 

It is obvious that this testimony was not as to a fact; it 
_was as to a-conclusion, which rested solely with the jury to 
find from a poaatleration of all the facts. It was the testi- 
mony of a witness as to damages which she believed . that 
she had suffered, without in any way stating the several 

39 
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items thereof or the grounds upon which she predicated her 
opinion of the damages testified to by her. The testimony 
given was clearly incompetent, and no instruction of the 
court or evidence afterwards given could do away with its 
effect. This court has already held in a similar case that a 
question and answer less objectionable than that at bar was 
incompetent. (See Burlington & M. R. R. Co. v. Beebe, 14 
Neb., 463.) It follows that the judgment of the district 
court is 
REVERSED. 


Irving, C., concurs, 


Raaay, C., dissents 


D. N. WHEELER v. Swan OLson. 
FILepD SEPTEMBER 20, 1893. No. 5265. 


1. Motion for New Trial: Arripavits: BILL oF EXcEPTIONS: 
REviEw. Upon the consideration of a motion for a new trial 
where there were used several affidavits, and the clerk of the 
court wherein the trial was had having identified said affidavits, 
and counsel for the respective parties having stipulated that the 
foregoing (affidavits) contained all the evidence offered on either 
side on the motion for a new trial, and counsel upon whom was 
served the proposed bill of exceptions having returned the same 
without suggestion or amendment, aud the said clerk having 
settled the proposed bill of exceptions as by law provided in 
such cases, a motion to strike out said affidavits because not 
shown to have been used on the determination of said motion, or 
identified in the bill of exceptions, must be overruled. 


2. New Trial: Excusr ror ABSENCE OF PARTY AND WITNESSES: 
HEARING AND RULING ON AFFIDAVITS: REVIEW. The rul- 
ing of the trial court upon a motion for a new trial, predicated 
upon the inability of the defeated party to attend the trial 
with his witnesses because of the impassable condition of the 
public highways, wil! not be disturbed when a counter showing 
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has been made which raises serious doubts as to the existence of 
the facts upou which the defeated party relies to excuse his non- 
attendance at the trial. 


Error from the district court of Cuming county. Tried 
below before Norris, J. 


T. M, Franse, for plaintiff in error. 
J. C. Crawford, contra. 


Ryan, C. 


On the 25th day of July, 1890, Swan Olson filed his 
petition in the office of the clerk of the district court of 
Cuming county, Nebraska, in which ‘he alleged that under 
an agreement between the plaintiff and defendant that 
plaintiff had cared for 400 steers for the defendant at the 
agreed price of $1.50 per head, and that by reason of said 
services the defendant was indebted to plaintiff in the sum 
of $600, with interest from May 1, 1890. On September 
18, 1890, as shown by the record, the defendant answered, 
admitting the making of the contract sued upon, and that 
thereunder the defendant had delivered to the plaintiff 400 
head of steers to be cared for by the terms of said agree- 
ment, and admitted that on the 5th day of May, 1890, the 
plaintiff took 374 of the said cattle to the place of deliv- 
ery agreed upon in said agreement. For a cause of action 
in favor of defendant against the plaintiff, the defendant 
alleged that the plaintiff agreed to keep, feed, and care for 
the cattle during the time agreed upon, and that the plaint- 
iff would be responsible for all cattle lost through his neg- 
ligence; that on the 27th day of March, 1890, while said 
cattle were under the care of plaintiff, he, in plain viola- 
tion of his agreement, carelessly and negligently allowed 
a large number of said eattle to be driven by a storm into 
the Logan river near plaintiff’s premises, by reason of 
which negligence twenty-six of said steers were drowned, 
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and eighteen so injured, by being left in the water a long 
time, that they are of little value; that the value of the 
twenty-six steers drowned was $910, and the said eighteen 
steers were injured to the amount of $90; wherefore de- 
fendant asked for judgment that $640 of the sum claimed 
by plaintiff be set off against the claim of plaintiff, and 
that defendant have judgment for the sum of $360 and 
costs. On the 4th day of December, 1890, the plaintiff 
filed a reply denying each and every allegation of new 
matter set forth in the answer. On the 15th day of De- 
cember, 1890, the defendant moved for a continuance on 
the ground of the absence of material testimony, and sick- 
ness and other causes set out in his affidavit, which motion 
was sustained and the cause continued. 

The questions discussed in argument involve simply the 
propriety of overruling an application made for a continu- 
ance at the February term of the district court of Cuming 
county, by the defendant, and the overruling of defendant’s 
motion for a new trial. 

In respect to the application for a continuance, plaintiff 
in error concedes, in effect, that technically it was insuffi- 
cient, a concession which we think is fully janine by an 
examination of the record. 

Accompanying the motion for a new trial were several 
affidavits, probably those which we find in the record, 
With the submission of this cause for final determination 
the defendant submitted his motion for an order to strike 
from the files and suppress the affidavits attached to, and in 
support of, the motion for a new trial, for the reason that 
it does not appear that either of said affidavits were read 
in support of said motion or offered in evidence at the 
iearing on said motion, nor were said affidavits preserved 
in the bill of exceptions as required by law. Immediately 
following the motion for a new trial the record discloses 
several affidavits apparently attached to said motion; after 
which follows the journal entry as to the ruling upon the 
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motion for a new trial filed by the defendant, the exceptions 
of the defendant thereto, and the giving of forty days from 
the rising of the court to prepare his bill of exceptions. 
This is followed by a copy of the judgment in favor of the 
defendant for the amount of the verdict, $655.54, and 
costs, $60.88. There is then set out a copy of the super- 
sedeas bond in extenso, with a copy of the approval of the 
clerk thereon. Subsequent to all these is the certificate of 
the clerk of said district court that the “foregoing is a true 
transcript of the petition, answer, reply, journal entry, and 
the original affidavits used in said case, and supersedeas 
bond, as the same are of record and on file in his office.” 
This is accompanied by a stipulation of the parties that 
the foregoing is all of the evidence offered on either side 
on the motion for a new trial in this cause, and that this 
court may settle and sign the bill of exceptions. Not only 
so, but indorsed upon the purported bill of exceptions is 
a receipt signed by the attorney for plaintiff in the action 
in the district court, in which he states that the proposed 
bill of exceptions is returned without any suggestions or © 
corrections. The history of this bill-of exceptions is con- 
cluded with a certificate of the clerk that by virtue of au- 
thority in him vested he allows and signs the bill of excep- 
tions and orders the same to be made a matter of record, 
etc., as though settled by the district judge. 

From this showing it is satisfactorily apparent, first, 
that ithe so-called bill of exceptions contained all the testi- 
mony used on the hearing of the motion for a new trial ; 
and, second, that the affidavits were used in evidence on 
said hearing. It therefore sufficiently appears that there is 
presented the motion for a new trial upon the same evi- 
dence as was considered by the district judge in his ruling 
upon said motion. It is possible that a very technical con- 
atruction might find wanting some-technical requirement 
of a bill of exceptions. Nosuch omission has been pointed 
out, however, in the elaborate brief of the defendant in er- 
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ror, and if such omission exists it has escaped a careful ex- 
amination of the record submitted in connection with the 
motion for a new trial. It is but fair under such circum- 
stances to accept as binding the stipulation of the parties 
that the motion for a new trial is accompanied by all the 
evidence used upon the hearing and determination of said 
motion, and not by a hypercritical analysis to seek to de- 
prive the parties of any rights that are fairly before us for 
consideration. 

The motion for a new trial was mainly based upon al- 
leged impossibilities of defendant’s attendance upon the 
trial of the cause in the district court. Without incum- 
bering the record with the details of dates, it is sufficient 
to state generally that the case was not reached for trial 
until after the date fixed for the trial in the calendar pre- 
pared by the clerk; that, as often happens, it came on for 
trial unexpectedly, because of the continuance of a case 
preceding it, as to which it was expected that a week or 
more would be consumed in its trial. Tt is asserted in the 
' affidavits that by reason of a deep snow, which it is claimed 
obstructed the highway, the defendant was unable to attend 
in person or to procure the attendance of necessary wit- 
nesses, and that by reason of the sickness of one of the 
defendant’s attorneys the defendant had not been able prop- 
erly to present his defense. The fact, however, remains 
conceded, that T. M. Franse had been employed at a suf- 
ficiently early date to have been prepared as an attorney to 
present the case of his client, had the defendant, upon his 
first knowledge of his employment, gone to him and laid 
before him the facts which it would be necessary for him 
to know in order to intelligently prepare and present his 
defense. The affidavits show that for a long time, indeed 
from the December term of court, the defendant had been 
aware of the sickness of one of his attorneys, and that for 
some time previous to the trial of this case he had known 
that one of his attorneys whom he first employed to pre- 
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sent his defense had associated in the defense T. M. Franse, 
an attorney resident at the town where the trial was to take 
place. It is but fair to Mr. Franse to state, in this con- 
nection, that he did everything that lay in the power of any 
attorney, under the circumstances which he found surround- 
ing him, to notify his associates and the defendant in time 
to be prepared for the trial. It is unfortunate that cir- 
cumstances often require that witnesses should be kept in 
attendance sometimes for days on account of the uncer- 
tainty as to the time which will be occupied in the trial of 
a case standing for trial prior to that of the case in which 
the witnesses are in attendance; and yet, if the court is not 
to be interrupted in the continuity of its session, no other 
course can be safely adopted. We cannot but sympathize 
with Mr. Franse’s annoying situation when he found that 
unexpectedly a case, upon which he had counted as con- 
suming several days, had been continued by reason of the 
sickness of one of the litigants, for this is a common ex- 
perience with every practitioner. It would, however, be 
too much extending the aid of the court of review to hold 
that such a condition of affairs entitled a too trusting party 
to a continuance of his case because, from necessity, an- 
other case had been continued by the trial court. 

As to the inability of the defendant to travel and pro- 
cure the attendance of necessary wi.uesses by reason of the 
obstructed condition of the roads, it is proper to observe 
that by the counter-affidavits of plaintiff and several other 
parties, it is shown tliat the roads were not impassable, and 
that the plaintiff, after it was known that the case preced- 

_ ing, upon the long existence of the trial of which they had 
relied, had been continued, had personally notified his wit- 
nesses and had them present in time for the trial when this 
case was called. Not only so, but the plaintiff and per- 
haps some of his witnesses are shown to have traveled as 
far as forty-eight miles on the day preceding that upon 
which this trial was had. Of necessity the presiding judge 
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in the district court must have had knowledge of circum- 
stances which it is impossible to bring to the attention of 
this court. At any rate he is vested with a certain discre- 
tion as to granting a motion for a new trial based upon such 
grounds as are here presented, and in consideration of the 
affidavits and the facts therein stated, limited as we are by 
the presumption which necessarily attaches in favor of the 
judgment. of the district court as to questions of fact, we 
cannot say that the court improperly overruled the motion 
for a new trial. It follows, therefore, that the judgment 
of the district court must be, and is 


AFFIRMED, 


THE other commissioners concur, 


Mrs, Joan L. Hopaman v. SAMUEL G. THomas, 
FILED SEPTEMBER 20, 1893. No. 4795. 


1, Review: EvipENcE: A VERDICT Will not be set aside as unsup- 
ported by the evidence if there is competent evidence to sup- 
port it. 


2. An Instruction requested by a party Mead not be given if the 
essential principle therein stated is otherwise fairly enunciated 
to the jury by the court. 


Error from the district court of Lancester county. Tried 
below before Coapman, J. 


S. L. Geisthardt, for plaintiff in error. 
B. F. Johnson, Paul F. Clark, and T. C. Munger, contra. 


Ryay, C. 


This action was tried in the istrict court of Lancaster 
county, Nebraska, and a verdict returned and judgment 
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rendered in favor of the defendant in error and against the 
plaintiff in error for the sum of $50, as a commission earned 
in the exchange of certain real estate owned by the plaintiff 
in error. On behalf of the plaintiff in the trial of said 
action there was sufficient evidence, if uncontradicted, to 
sustain a recovery. Ou some points this evidence is quite 
successfully contradicted by what ordinarily might be con- 
sidered a fair preponderance. The ultimate questions of 
fact, however, deducible from a consideration of all the tes- 
timony, was submitted to the jury, by whom a verdict was 
rendered in favor of the defendant in error. This verdict 
is not without such support as precludes us from reviewing 
the testimony to determine whether by it the verdict was 
sustained. The only question of law which arises is upon 
the instruction No. 3 asked by the plaintiff in error and 
refused. This instruction is in the following Janguage: 
“The jury is instructed that where an agent brings persons 
together for the purpose of arranging a sale or trade of 
property,and negotiations are abandoned by the parties in 
good faith, and the agent makes no further effort to bring 
about a trade or sale between them, he is not entitled to 
commission even though by reason of something subse- 
quently occurring negotiations are afterwards begun anew 
between the principals and result in a sale or trade affecting 
the same property.” 

The court upon its own motion gave instruction No, 3: 
“The burden of proof is upon the plaintiff to establish all 
material allegations of his petition, which in this case are: 
that he procured for the defendant a purchaser for his real 
estate situate in Carbondale, Illinois, who was able and 
willing, and who purchased the same.” 

Instruction No. 4, given by the court, is as follows: “If 
you believe from the evidence that plaintiff rendered serv- 
ices as alleged in his petition, and the defendant was enabled 
thereby to dispose of her property, the plaintiff would, if 
you so find, be entitled to recover for his services so ren- 
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dered; and if you find for the plaintiff yon will assess the 
amount of his recovery at such a sim as you believe from 
the evidence he is fairly entitled to receive, not exceeding, 
however, the sum of $100 as claimed in his petition.” 

Upon the defendant’s request the following instructions: 
were also given: 

“1. The jury is instructed that to entitle a real estate 
agent to recover commission for the sale or exchange of 
property, he must procure a buyer ready, able, and willing 
to take the property upon the terms fixed by the seller. 

“2. The jury is instructed that when a person makes a 
sale or exchange of property listed with a real estate agent, 
the agent must show that he was the procuring cause of 
the sale in order to recover the commission; in other words, 
it must be shown that he rendered actual services resulting 
in a sale or trade as a consequence thereof. 

“5. If you find from the evidence that the defendant 
made the sale of his Carbondale property without the as- 
sistance of the plaintiff, and that plaintiff did not, in 
fact, furnish a purchaser for the defendant’s property, the 
verdict will be in favor of the defendant.” 

These instructions given, we think, fairly submitted to 
the jury as essential the question whether or not the serv-~ 
ices of the plaintiff were the inducing cause of the trade 
effected between the parties to the real estate transaction, 
The court having once fairly stated the law upon this head, 
could not properly be required to reiterate that statement 
of the law, at the request of the defendant, even though 
such statement was correct. It is true the defendant re- 
quested another instruction, which was, that plaintiff was - 
not entitled to recover upon the evidence introduced. It 
was perhaps unnecessary to have mentioned this, as the lan- 
guage employed in the beginning of this opinion suffi- 
ciently meets this contention or statement of the result of 
the evidence, There was no exception taken to the giving 
of any instruction, and hence the consideration already 
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given the instructions sufficiently covers all the points that 
can properly be reviewed in this court. It follows that 
the judgment of the district court is 


AFFIRMED. 


Tue other commissioners concur, - 


Stare or NEBRASKA, EX REL. JAMES B, FInpenrt, v. 
Emma SCHROEDER ET AL. 


FILED SEPTEMBER 20, 1893. No. 6268. 


Parent and Child: Cusropy or INFANTS. When the infant 
daughters of the relator (their father) are in the custody of the 
step-mother of the deceased mother of snch infants, which step- 
mother and her husband have demonstrated that they are able, 
willing, and intend to, and have so far provided for the said in- 
fants in all respects as they should for their own grandchildren, 
and it clearly appears that it is for the best interest of said in- 

_ fants that they remain where they now are, such infants will not 
be delivered to the custody of their father, who has no place, 
means, or assistance suitably to providing for them. 


Error from the district court of Cass county. Tried 
below before CHAPMAN, J. 


A. N. Sullivan, for plaintiff in error, 
Byron Clark and B. 8. Ramsey, contra, 


Ryay, C. 


The relator began this action in the district court of Cass 
county, Nebraska, for the possession of his two children, 
Florence A. Filbert, aged seven years, and Angela G. Fil- 
bert, aged four years, of whom it was alleged their step- 
grandmother had unlawful possession. The petition fur- 


° 
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ther stated that the relator was able and willing to main-. 
tain and care for said children ; notwithstanding which facts, 
the step-grandmother of said children, Emma Schroeder, 
and her husband, Fred Schroeder, refused to allow the re- 
lator to take charge of said children, or even to visit them. 

The answer admitted the relationship between the par- 
ties averred in the petition, as well as the description of 
‘the children, and the alleged refusal to allow the relator to 
visit them. ‘There was a denial of every other allegation 
of the petition, The answer alleged that said Emma 
Schroeder was the step-mother of the mother of said infant 
children; that said Emma Schroeder was married to the 
father of the mother of said minors a great number of 
years before the death of Dorothea C. Filbert, the mother 
of said minors, and that said Emma Schroeder had raised 
said Dorothea, and had always since her early childhood 
sustained towards her the relation of a mother until said 
Dorothea married the relator. The answer, in effect, further 
alleged that at the time of the marriage of said Dorothea 
to the relator, the said relator was possessed of nothing but 
an inordinate ambition to secure control of, and appropriate 
to his own use, the patrimony of said Dorothea, of a con- 
siderable alleged value; that he had obtained possession 
and squandered a large part of the inheritance of said Doro- 
thea; had deprived her of the control of the above named 
infants. and secreted them, thereafter informing the said 
Dorothea that unless she gave the relator possession and 
control of her individual property she should never see 
said children again, by which means the relator obtained 
possession and control of other property of the said Doro- 
thea. Upon information the answer further charged that 
the relator afterwards abandoned his wife and children for 
a long time immediately preeeding the death of said Doro- 
thea, which event, the answer adimits, occurred on July 17, 
1891, as stated in the petition. The answer further stated 
that Emma Schroeder and Fred Schroeder, ler husband, 
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had no children; that their family consisted of said minor 
children and themselves, and that the relator was not per- 
mitted to see said children for the reason that the elder 
stood in great fear of her father. Further, the answer al- 
leged that Emma Schroeder had been appointed guardian of 
‘said children by appropriate proceedings in the county court 
of Cass county, Nebraska, and had duly qualified as such. 

By an amendment to the answer it was alleged that at 
the time of the decease of Dorothea C. Filbert she en- 
trusted the care, custody, and control of her children, the 
above meutioned infants, to Mrs. Emma Dewey, a married 
sister of Dorothea, who, by reason of ill health and the 
necessity of caring for her own family, was unable to give 
to said minor children the care and attention which she be- 
Jieved they should receive, and, therefore, entrusted them 
to the respondents, Emma Schroeder and Fred Schroeder. 
This amendment further charged that the relator, by rea- 
son of being a single man without a home or means of 
support, and on account of his general habits, was nota 
fit person to have the care and nurture of his daughters; 
that the interest of the children demanded that the re- 
spondents have the care and custody of them. In closing 
this amendment, the respondents alleged that they were 
ready to adopt said children with full property rights of 
inheritance, 

Upon the trial the following findings were made, omit- 
ting the formal introductory parts: 

“ First—That the relator, James B. Filbert, is a man of 
exemplary character and a fit person to have the custody 
of his infant children. 

“Second—That at the time of the pretended appoint- 
ment of the respondent, Emma Schroeder, as guardian of 
said infants, the said infants had neither domicile nor prop- 
erty of any kind in Cass county, and that said appoint- 
ment is no defense to the relator’s action for the possession 
and custody of said infants, his children. 
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“Third—The court further finds that the relator has 
failed to show to the satisfaction of the court that he has 
at present a suitable home for said infant children. 

“Fourth—That the respondents have a suitable home 
* for said children, and that it is for the best interests of 
said children that they be left with said respondents for the 
present, until the relator can at any time Sasi the court 
that he has a suitable home. 

“ Fifth—The court further finds that the relator has a 
right to visit his children at all suitable times, and orders 
and directs that respondents permit him soto do; that un- 
less this order is complied with, relator may make a fur- 
ther showing of the fact to the court, when a further order 
may be entered in this cause, 

“Tt is therefore considered by the court that the re- 
lator’s petition be refused.” 

A motion for a new trial having been overruled, the al- 
leged errors are presented for review in this court. In 
some slight respects there might be room for disagreement 
with the conclusions of the district court. As to such prop- 
ositions as are essential to a determination of this proceed- 
ing, there is, however, no room for argument—the evidence 
fully sustains them. It is found that James B. Filbert 
has failed to show that he has at present a suitable home 
for his infant children, and that, on the other hand, the 
respondents have such a home, and that it is for their best 
interests that they be left with the respondents until their 
father can satisfy thecourt that he has suitably provided 
for them. It is unnecessary to review the proofs, as they 
fully sustain these conclusions, and we shall, therefore, 
confine our attention to the legal results which should fol- 
low upon these findings. 

In the case of Sturtevant v. State, ex rel. Havens, 15 
Neb., 462, Rense, J., delivering the opinion of this court, 
said: ‘‘ Were the question of the right of the father the 
only question to be considered, we should perhaps coincide 
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with the conclusions of law as stated by the district court. 
It is true this legal right was at one time, in the early his- 
tory of our jurisprudence, fully recognized both by the courts 
of England and of this country; and it is in part made 
the law of this state by section 6, chapter 34, of the Com- 
piled Statutes, which provides that ‘the father of the minor, 
if living, and in case of his decease, the mother while she 
remains unmarried, being themselves respectively compe- 
tent to transact their own business, and not otherwise un- 
suitable, shall be entitled to the custody of the person of 
the minor, and to care for his education.’ ere this sec- 
tion alone to determine the rights of the parties, and were 
the rule here laid down au inflexible one, it would not only 
decide this case in favor of the defendant in error, but in 
a proper case it would deprive the mother of the control or 
education of her children upon the decease of the father and 
her remarriage, without any reference to the best interests 
of the children, and in that case it might be conceded that 
she was in every other respect worthy and qualified, that 
she had ample means and was greatly attached to her chil- 
dren, and her remarriage might place them in a better con- 
dition, morally, socially and financially, and yet this sec- 
tion of the statute, if strictly followed by the courts, would 
override every cousideration of the welfare of her chil- 
dren, take them from her, and place them in the hands of 
_ strangers, Such could not have been the intention of the 
legislature which passed this section of the law. It is true 
that this section is declarative of the law in its general 
sense, but we cannot agree with the defendant’s counsel 
and decide the cause upon the rule there laid down, unaided 
by recent judicial decisions or the circumstances of the 
case. But rather taking our statute as a general guide, we 
will look to the particular necessities of the case and give 
our special attention to the best interests of the child about 
whom this unfortunate controversy has arisen.” 

After the citation of several authorities in support of 
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the general proposition laid down, Judge REESE, on page 
464, employed the following language: “From a careful 
examination of the authorities at our command, we think 
the prevailing rule in this country may be briefly stated to 
be, that in controversies similar to this, especially where 
the infant is of the tender age of the one contended for, 
the court will consider only the best interest.of the child, 
and make such order for its custody as will be for its wel- 
fare, without any reference to the wishes of the parties.” 

Further on he continued thus: “It is no doubt true 
that the defendant i in error is greatly attached to this child, 
and that the facts as found by the court show that he is in 
every respect a suitable person to have its care and custody, 
but when we consider his age and want of experience, we 
are driven to the conclusion that personally he could not 
care for the wants of a child so young and helpless. True, 
he has means and has employed a suitable nurse, yet, so far 
as we are informed, this nurse is a stranger to the child, 
and of course does not feel that personal interest in its wel- 
fare as would be felt by a near relative.” 

In Giles v. Giles, 30 Neb., 624, the rule laid down in 
Sturtevant v. State, ex rel. Havens, was considered and ap- 
proved, and without doubt is now the settled law of this 
state. After the quotations above made, it is unnecessary 
to amplify upon the facts as found by the court. Thecon- 
clusion which must result from these findings, under the , 
decisions above cited, is unavoidable. The judgment of 
the district court is therefore, in all things, 


AFFIRMED, 


THE other commissioners concur, 
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HannauH A. NELSON, APPELLANT, v. C. A. ATKINSON 
ET AL, APPELLEES. 


FILED SEPTEMBER 20, 1893. No. 5102. 


Deeds as Mortgages. Where a conveyance of property is shown 
by the contemporaneous written contract of the parties thereto, 
to have been intended solely as security for the payment of 
money, or as indemnity against liability, such conveyance as be- 
tween said parties must be treated as, and in fact is, a mere 
mortgage. 


APPEAL from the district court of Lancaster county. 
Heard below before Hau, J. 


Richard Cunningham, for appellant: 


Where the evidence shows that an absolute deed is given 
and intended as security, it should be considered a mort- 
gage, and the right of redemption cannot be limited in time 
or to a particular person. (Wright v. Mahaffe, 40 N. W. 
Rep. [Ia.], 112; Scudder v. Trenton Delaware Falls Co., 
23 Am. Dec. [N. J.], 772; Wilson v. Giddings, 28 O. St., 
554; Scott v. Mewhirter, 49 Ia., 487; Trucks v. Lindsey, 
18 Id., 504; McHugh v. Smiley, 17 Neb., 622; Lipp »v. 
South Omaha Land Syndicate, 24 Id., 692.) 


Atkinson & Doty, contra, 


Ryay, C. 


Most of the necessary facts for a determination of this 
controversy will sufficiently appear by the article of agree- 
ment made November 12, 1888, which is as follows: 

“Article of agreement, made this 12th day of Novem- 
ber, 1888, by and between C. A. Atkinson and J. L. Doty, 
parties of the first part, and H. A. Nelson, party of the 
second part, witnesseth: Whereas said party of the second 
part has employed said first parties as her attorneys to 
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bring, conduct, and prosecute on her behalf an action 
against Jasper L. Nelson and W. B. Howard; and whereas 
it is necessary in said action for said party of the second 
part to give a bond, and said first parties have agreed to go 
on said bond or secure some one to go on said bond; and 
whereas, in order to secure and indemnify said first parties 
against loss or damage by reason of the giving of said bond, 
and to secure to said first parties the payment of their fees 
in and about the bringing, conducting, and prosecuting of 
said action, the said H. A. Nelson has this day conveyed 
by warranty deed to said first parties the following de- 
scribed real estate, situated in Lancaster county, Nebraska, 
to-wit: Lot number one (1) and two (2), in block ten (10), 
in Yolande Place addition to the city of Lincoln: 

“Now, therefore, the said H. A. Nelson hereby agrees 
to pay to said first parties their fees in said action, and also 
to pay all costs and damages that may be adjudged against 
her in said action, and to hold said first parties harmless 
from any and all damages by reason of the giving of said 
bond; and the said first parties hereby agree to and with 
the said second party that in case said second party shall, 
within one year from the date hereof, pay to the said first 
parties their fees in and about said action, and shall fully 
and completely release and have said first parties discharged 
from all liability on said bond within one year from the 
date hereof, then and in that case the said first parties 
hereby agree to convey to said second party the premises. 
above described. In case said second party shall fail to 
pay said first parties and release and discharge them from 
all liability by reason of said bond within one year as 
aforesaid, then the said premises shall be and become the 
absolute property of said first parties, and they shall be 
released from all obligations to convey said premises to said 
H. A. Nelson.” 

This agreement was duly signed by the parties therein 
named as parties of the first and second part respectively. 
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The appellant, as plaintiff, filed in the district court of 
Lancaster county her amended petition, in which she prayed 
that an accounting might be had and a settlement between 
herself and the defendants, and that if anything should be 
found due from herself to the defendants, the amount 
thereof should be fixed by the court, and that she be al- 
lowed to pay the same, and that the above contract be ad- 
judged to be a mortgage; and that on the payment of the 
amount which might be adjudged to be due to the defend- 
ants from said plaintiff, the said instrument be adjudged to 
be paid and satisfied and discharged of record, or that said 
property be reconveyed to suid plaintiff, or that said decree 
of conveyance be decreed by the court, and for general 
equitable relief. 

The contention of the appellees, that the instrument above 
set out was not a mortgage or mere security, was sustained 
by the district court, and plaintiff’s petition was dismissed, 
in so far as a foreclosure was prayed. In the brief of ap- 
pellees they state that the only question involved in this 
case to be determined by this court is this: “ Was this con- 
tract, as appeared in the record, a conditional sale or a 
mortgage? If the conveyance merely secured a debt, it is 
a mortgage; if it extinguishes the debt, it is a sale, notwith- 
standing the reservation of the right to redeem.” The 
agreement just quoted falls clearly within the first class 
referred to in the above definition. The indebtedness was 
not ascertained at the time the agreement was made. In- 
deed, for the most part, it was not yet in existence, and was 
never fixed until by stipulation between the parties, after the 
commencement of this action. The provisions of the con- 

’ tract were such that H. A. Nelson obligated herself to pay 
the fees of the first parties, pay all costs and damages 
adjudged against her, and to hold harmless the first parties 
from any and all damages by reason of the giving of the 
bond, and by the said agreement the appellees were bound, 
upon payment of their fees and upon being fully released 
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and discharged from all liability on the bond within a year 
from the date of the agreement, to reconvey to said second 
party the premises described. In case Mrs. Nelson failed 
to pay said appellees and release and discharge them from 
all liability by reason of said bond within the time fixed, 
the premises were to become the absolute property of the 
appellees, and thereby they were released from all obliga- 
tions to reconvey the premises to Mrs.. Nelson. No argu- 
ment or amplification could make it more clear than a sim- 
ple consideration of the above stipulation, that there was 
no element of a conditional sale in this contract. While 
not in the exact language or form of the ordinary mortgage, 
the provisions, in effect, are just such as we generally find 
to be insuch an instrument. It follows that the judgment 
of the district court holding otherwise was wrong, and it is 
therefore 
REVERSED. 


THE other commissioners concur. 


Strate oF NEBRASKA, EX REL. JAMES SINGLETON, V. 
Frank J. SApDILEK, Country TREASURER. 


FILED SEPTEMBER 20, 1893. No. 4664. 


Mandamus: PRrocepuRE IN SUPREME CourT. Where an appli- 
cation for a mandamus is submitted for final determination upon 
the petition and a general demurrer thereto, no briefs being 
filed, and the petition appearing upon original examination to 
sufficiently state a cause of action, a peremptory writ may be 
awarded as prayed. 


OrIGINAL application for mandamus, 
Abbott & Abbott, for relator. 
W. G. Hastings, contra. 
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Ryay, C. 


On the 28th day of February, 1891, a petition for 
mandamus was filed in this proceeding against Frank J. 
Sadilek, treasurer of Saline county. The relator alleges 
in this petition that he is a resident and freelolder of Crete 
precinct, in said county and state, and in connection with 
his averments as to the voting of precinct bonds in Crete 
precinct to aid in the construction of the Missouri Pacific 
railroad he alleged that the bonds had been duly earned by 
the said railway company, and that said company had paid 
said taxes duly assessed on its line of road in said precinct, 
and having alleged such facts further as entitled the tax- 
payers of said precinct to have set apart and appropriated 
the taxes paid by said railroad company in said precinct 
for the payment of the amounts due on said bonds, the re- 
lator prayed that the defendant, whom he alleged refused 
so to do, should be compelled to segregate the said taxes 
for the use aforesaid. 

On the 3d day of March, 1891, a general demurrer was 
filed to the aforesaid petition. As we have been favored 
with a brief on neither of these pleadings, we are, perhaps, 
somewhat in the dark as to what question was intended to 
be presented by the demurrer. As the matter is of public 
interest, however, the petition and demurrer have been 
carefully considered, and the conclusion reached is that the 
petition states a cause of action, As the case was submitted 
for final determination upon the petition and demurrer, a 
peremptory writ will issue as prayed. 


Writ ALLOWED. 


THE other commissioners concur, 
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TownsuHir OF MIDLAND, APPELLEE, v. County Boarp 
OF GAGE COUNTY ET AL., APPELLANTS. 


FILED SEPTEMBER 20, 1892. No. 3452. 


1. Railroad Companies: Construction or Roap: TOWNSHIP 
Bonns: VARIANCE BETWEEN PETITION FOR ELECTION AND 
PROPOSITION VOTED Uron. Fifty freeholders of Midland town- 
ship, in Gage county, petitioned the board of supervisors to call 
an election in said township and submit to the electors thereof 
& proposition to vote bonds to aid a certain railroad company to 
construct its railroad into and through said county of Gage. 
The supervisors called an election and submitted to the electors 
of said township the proposition to vote bonds to aid said rail- 
road company in the construction of its road into and through 
said township. Held, As no part of the railroad was built in the 
township, the railroad company was not entitled to the bonds 
voted. 


2 : TRANSFER OF RIGHTS OF DONEE: 
INJUNCTION. The electors of Midland township, in Gage county, 
by a vote, authorized the supervisors of said county to issue and 
deliver the bonds of said township to a railroad company desig- 
nated, upon the construction by it of a certain railroad. The 
railroad company named as donee failed to build the road, sold 
out its property and franchises, and its vendee built the improve- 
ment and claimed the bonds. Held, That the electors of the 
township are entitled to stand upon the very letter of their prom- 
ise; that the supervisors of the county were special agents of the 
electors of the township with limited powers, and would be en- 
joined at the suit of the township from delivering the bonds to 
the vendee of the company named as donee in the election pro- 
ceedings. 


. 


. . 
. : 


“Apreat from the district court of Gage county. Heard 
below before Broapy, J. 


Hazlett & Bates and Brown & Craig, for appellants: 


The mistake made by the board of supervisors in sub- 
stituting the word “township” in the call and notice of 
election for the words “county of Gage” contained in the 


9 
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petition of the freeholders, was an immaterial clerical error, 
which could have had no effect upon the result of the elec- 
tion, and could not, consequently, effect its validity. Ch. 
45, sec. 14, Comp. Stats., gave the township the right to 
aid any railroad in constructing its line into the city of 
Beatrice, Gage county, even though it should not enter the 
township. (State v. Babcock, 23 Neb., 179; Quincy, M. & 
P. R. Co. v. Morris, 84 Ill.,410; St. Joseph & D. C. R. Co. 
v. Buchanan County Court, 39 Mo., 485; Walker v. Cincin- 
nati, 21 O. St., 14; Council Bluffs & St. J. BR. Co. v. Otoe 
County, 16 Wall. [U. 8.], 667; Bell v. Mobile & O. R. Co., 
4 Id., 598.) If any taxpayer was deceived he must not 
only show it, but must act promptly in protesting, and not 
wait until the work is completed and thus secure all the 
benefits while escaping his obligation to pay. (Brown v. 
Merrick County, 18 Neb., 355, and cases cited.) The sale 
and transfer by the Nebraska company of its railroad, con- 
structed and to be constructed, and the appurtenant fran- 
chise, to the Kansas company, had no effect upon the contract 
for the issue of the bonds. (Morawetz, Corporations[2ded.], 
secs. 1004, 1010; Livingston County v. Portsmouth Bank, 
128 U.S., 102; New Buffalo v. Iron Co., 105 Id., 73; Har- 
ter v. Kernochan, 103 Id., 562; Bates County v. Winters, 
112 Id., 325; Menasha v. Hazard, 102 Id., 81; Scotland 
County v. Thomas, 94 Id., 682; Town of East Lincoln v. 
+ Davenport, Id., 801; Wilson v. Salamanca, 99 Id., 499; 
Henry County v. Nicolay, 95 Id., 619; Empire v. Dar- 
dington, 101 Id., 87; Nugent v. Supervisors, Putnam County, 
Lll., 19 Wall. [U. 8.], 241.) 


Griggs, Rinaker & Bibb, contra. 


Rag@ay, C. 


This is an action in equity brought by the township of 
Midland, in the county of Gage, to restrain the board of 
supervisors and county clerk of said Gage county from 
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issuing and delivering certain bonds of said township to 
the Chicago, Kansas & Nebraska Railroad Company, or to 
any corporation or person. The district court, on the hear- 
ing of the case, made the injunction perpetual. The board 
of supervisors and county clerk, and the Chicago, Kansas 
& Nebraska Railway Company, who had been made a 
party defendant on its own motion, and filed an answer in 
the case, appealed from the decree of the district court. 

The Chicago, Kansas & Nebraska Railroad Company 
will be hereinafter designated the “railroad company,” and 
the Chicago, Kansas & Nebraska Railway Company will 
be hereinafter designated as the “railway company.” 

We have reached the conclusion that the decree of the 
district court should be affirmed for the following reasons : 

1. The petition presented to the board of supervisors by 
the fifty freeholders of Midland towuship prayed the board 
to call an election in said township and submit to the elec- 
tors thereof the question whether there should be issued to 
the railroad company $4,000 of bonds of the township to 
aid the railroad company in constructing its railroad into 
and through said county of Gage. The proposition, as. 
actually submitted by the supervisors to the electors of the 
township, and voted upon by them, was whether the town- 
ship would authorize the board of supervisors to issue the 
bonds of said township to aid the railroad company in con- 
structing its railroad into and through said township. - 
Here was a variance between what was asked for by the 
petition and what was submitted and voted upon by the 
electors of the township. The appellants say that this va- 
riance was a mistake or accideut on the part of the super- 
visors, and that the township electors understood at all 
times that the road was not to be built through the town- 
ship. We do not know how this may be. There is no 
such evidence in the record and we have no right to in- 
dulge in such a presumptiou. We only know that the 
electors voted to issue bonds to aid in the construction of 
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the railroad iuto and through their township; and the de- 
duction logically follows that if the road was not built 
there, the electors of the township did not agree or consent 
or promise the donation of the bonds. 

The statute regulating the voting of bonds by townships, 
counties, cities, etc., to aid in the construction of works of 
internal improvement, should be strictly construed in favor 
of the electors. A donee claiming bunds by virtue of an 
election and vote of the people, must show a literal com- 
pliance with the Jaw and the terms and conditions of the 
proposition submitted to and voted on by the electors. 
The courts will indulge in no presumptions or construc- 
tions in order to enable the claimant of such donation to 
sustain the same. He must make out for himself, through 
the law and record, an unambiguous right to the donation 
he claims. The frecholders who signed the petition pray- 
ing the board of supervisors to call an election and submit 
to the township electors the proposition to aid in construct- 
ing the railroad through the county may have been willing 
that a tax should be levied on the property of the township 
for that purpose, and it is a fair inference that they at least 
understood the railroad would not touch their township. 
But this township, for aught we know, may have had five 
hundred or five thousand electors, two-thirds of whom, if 
voting, must agree to the donation to make it valid. So 
far as we areadvised by the record, two-thirds of them did 
agree to aid in the construction of the improvement, but 
with the condition that it should be built through their 
township. It may be that these electors read the notices 
of the election published in the newspapers and posted up 
in the township. The presumption is that they did so. 
The statement in these notices that the road was to be built 
through their township may have controlled their votes, 
gained their consent or the cousent of a sufficient number 
of them to decide the election in favor of the donation. 
The fact that the building of the road in their township 
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would add to the taxable property therein, may have influ- 
enced the vote. It is idle to indulge in any conjectures. 
The question is: Did the electors of this township vote 
to donate bonds to aid in the construction of this railroad 
anywhere in Gage county oueide of that township? The 
answer must be “ no,’ 

2. The petition presented to the board of supervisors by 
the freeldlders of the township, prayed the calling therein 
of an election and the submission to the electors of a prop- 
osition to aid the railroad company. The proposition sub- 
mitted to the electors was to aid the railroad company. 
The electors voted to aid the railroad company and author- 
ized the board of supervisors, on the completion of the im- 
provement by the railroad company, to issue the bonds of 
the township and deliver them to the railroad company. 
Yet this railroad company did not complete the improve- 
ment. It sold out its property and franchises, and its 
vendee built the improvement and now claims the bonds, 
This will not do. If one vendee can claim this aid suc- 
cessfully, any vendee of the railroad company can. 

The record discloses that the Union Pacific Railroad 
Company and the Burlington Railroad Company both 
have lines of road traversing the country in the vicinity of 
this township. Suppose the railroad company had sold 
out to the Burlington or Union Pacific, and the purchasing 

. road had built the improvement. The electors might have 
been, and perhaps were, influenced and induced to vote this 
aid with a view to obtaining a competing line of railroad 
through that country. The electors of the township are 
entitled to stand on the very letter of their promise. If 
they promised a donation to A if he would build a certain 
improvement, it does not follow that B is entitled to the 
donation, though he builds the improvement; in other 
words, the township electors designated the donee and only 
the one desiguated can take the donation. The electors 
did not authorize the supervisors to deliver the bonds voted 
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to the railroad company or its vendee, and had they, it 
would have been ineffectual and the bonds invalid. (Jones 
v. Hurlburt, 13 Neb., 125; Spurck v. Lincoln & N. W. R. 
C., 14 Id., 293; State v. Roggen, 22 Id., 118.) The most 
that can be said for the appellees is that the electors 
of this township authorized their agents, the board of su- 
pervisors, and the county clerk of Gage county, to issue 
the bonds of said Midland township and deliver them to 
the railroad company when it had built a certain improve- 
ment. The railroad company never complied with the 
condition coupled with the authority given by the town- 
ship electors to its agents. The vendee of the railroad has 
complied with the condition to build the improvement and 
it now claims these agents should deliver the bonds to it, 
Authority from a principal to an agent to do a specific act 
is limited to that act. (State v. Commissioners of Nemaha 
County, 10 Kan., 577.) 

In the case last cited the facts were: In 1866 there were 
two railway companies existing, the one known as the St. 
Joseph & Denver City Railroad Company, and the other 
as the Northern Kansas Railroad Company. Each was 
organized to construct a railroad from Elwood to Marys- 
ville, in the state of Kansas, and authorized to receive 
subscriptions to their capital stock from the county of Ne- 
maha in said state. The county commissioners of Nemaha 
county, Kansas, submitted to the voters of said county 
the question of subscribing to the capital stock of the 
Northern Kansas Railroad Company in the amount of 
$125,000, and issuing the bonds of the county in payment 
therefor. The election was dnly held and the commis- 
sioners of the county were authorized to subscribe for the 
stock and issue bonds of the county. In October, 1866, 
the two railroad companies above named, under and by 
virtue of the laws of Kansas, were consolidated into a 
single corporation under and by the name of the St. Joseph 
& Denver City Railroad Company. This company com- 
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pleted the road according to the proposition submitted 
to the electors of Nemaha county, and thereupon the com- 
missioners of that county made a subscription to the capital 
stock of the St. Joseph & Denver City Railroad Company; 
this company then tendered the supervisors $125,000 of 
the capital stock of the company and demanded the bonds 
voted. The commissioners refused to issue the bonds and 
an application was made to the supreme court for a writ of 
mandamus to compel the commissioners to issue the bonds 
to the relator, the St. Joseph & Denver City Railroad Com- 
pany. The opinion of the court was delivered by Justice 
Brewer. Among other things he said: 

“The county commissioners are the agents of the county, 
but agents with limited and defined powers. They cannot 
by virtue, merely, of their office, bind the county to a sub- 
scription to the capital stock of a railroad corporation any 
more than could the sheriff, couuty clerk, or any other 
county official, A power so vast * * * is wisely en- 
trusted to no official or agent. The people must give their 
agents the authority to subscribe or they are not bound. 
We must look, therefore, beyond the mere fact of the sub- 
scription, to see what authority the commissioners had to 
make the subscription. Thevote * * * isthe alleged 
authority. Was it authority? The subscription is not 
within the express terms of the authority. That vote em- 
powered the commissioners to subscribe to the stock of the 
Northern Kansas Railroad Company. The subscription 
was to the St. Joseph & Denver City Railroad Company. 
Upon authority to make the county a stockliolder in one 
corporation, they attempted to make it a stockholder in 
another. Prima facie then, their act was wlfra vires, * * 

“But it is said that the Northern Kansas Railroad 
Company was, in pursuance of the law, * * * merged 
in the St. Joseph & Denver City Railroad Company, and 
that the latter succeeded to all the powers, rights, and fran- 
chises * * * of the former. This is all true; but it 
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does not avail the plaintiff anything. The mere vote of 
the people, giving the commissioners authority to subscribe, 
created no contract between the county and the company; 
gave the latter, as against the former, no rights and im- 
posed no duties, The company had nothing which it could 
transfer ; nothing which its successor could take. The 
Northern Kansas Railroad Company could not, by virtue 
of the vote, compel the commissioners to subscribe ; neither 
could the county compel the company to build its road in 
compliance with the conditions of the vote. Neither had, 
as against the other, any rights, whether of action or other- 
wise. * * *- Again, it is urged that the law authoriz- 
jing the consolidation of railroads was in force at the time 
of the vote, and that, therefore, the vote was based upon 
that law and authorized the commissioners to subscribe to 
the stock of the Northern Kansas Railroad Company, or to 
that of any other company into which it might be consoli- 
dated. We do not so understand the law of agency. * * 
Nor is the authority enlarged because the party with whom 
the agent is empowered to contract is by law at liberty to 
change his conditions and relations. A principal empowers 
an agent to invest his money in a certain named partner- 
ship with specific amount of capital. Now, any partner- 
ship may, with the consent of its members, change its 
name, admit new members, and inercase its capital. When 
all this has been done, will any one contend that the agent 
may, by virtue of the original authority, invest his prin- 
cipal’s money in such new partnership? Yet the cases are 
parallel. ach is a case of principal and agent. In each 
the authority is specific and definite. Fach party with 
whom the contract is to be made has by law, in force at 
the time the -authority is given, the power to change ‘ts 
relations and conditions. It does make such change. 
* * * Tn each the authority of the agent fails. In- 
deed, it may safely be affirmed, as a general rule, that where 
an agent has authority to make a specific contract with a 
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third party, any change in the conditions and relations of 
that party which would materially modify the contract de- 
stroys the power of the agent.”” And the court denied the 
writ. 
The decree of the district court was right and is in all 
things 
AFFIRMED. 


THE other commissioners concur. 


JAMES GADSDEN, APPELLANT, V. CHARLES J. PHELPS, 
APPELLEE. 


FILED SEPTEMBER 20, 1893. No. 5028. 


Appeal: Tera DE Novo: FinpiInGs: EVIDENCE: THE SUPREME 
Court, though trying a case de novo on appeal, will not disturb 
the finding of the district court unless the finding and decree 
cannot be reconciled with any reasonable construction of the tes- 
timony. 


APPEAL from the district court of Colfax county, 
Heard below before MarsHALL, J. 


E. T. Hodsdon, for appellant. 
Reese & Gilkeson and C. O. Sabin, contra, 


Raaay, C. 


James Gadsden sued Charles J. Phelps in the district 
court of Colfax county, and in his petition alleges, in sub- 
stance, that on and prior to March, 1891, Phelps was his 
trusted agent and attorney ; that on said date Phelps came 
to his office and advised him that there was a piece of land 
about to be sold at the court house at public auction by the 
sheriff, and that Gadsden and Phelps then entered into an 
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agreement, the substance of which was that Gadsden would 
furnish Phelps $500 in money, and that with this money 
Phelps was to attend the sale, purchase the real estate of- 
fered thereat in his own name, have the sale confirmed and 
procure a sheriff’s deed therefor, and then, on request, he 
would convey said land to said Gadsden; that in pur- 
suance of the agreement he furnished Phelps the $500; 
that Phelps purchased the land in his own name and had 
the sale confirmed, and procured a sheriff’s deed therefor, 
but had refused on demand to quitclaim to him, Gadsden. 
There was a prayer that the defendent might be decreed 
to convey the premises to the plaintiff, Gadsden. The an- 
swer, in effect, was, so far as we care to notice it, a general 
traverse of all the allegations of the petition. The court, 
after hearing all the evidence in the case, rendered a decree 
dismissing the cause of plaintiff, and he brings the case 
here on appeal. 

There is no question of law involved in this case, and it 
would subserve no useful purpose to quote the testimony 
introduced on the trial. We cannot even say that had we 
been trying the case we would have reached a different con- 
clusion than that reached by the learned judge who presided 
in the district court. The testimony was conflicting, but 
the finding and decree of the district court was abundantly 
sustained by the evidence. 

The supreme court, though trying de novo an equity case, 
on appeal, will not disturb the finding and decree of a dis- 
trict court unless there is no evidence to support such find- 
ing, or unless the finding and decree cannot be reconciled 
with any reasonable construction of the testimony. The 
judgment of the district court is 


AFFIRMED. 


THE other commissioners concur, 
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FrEpERICK SONNENSCHEIN ET AL. V. CHARLES BAR- 
TELS ET AL. 


TILED SEPTEMBER 20, 1893, No. 4676. 


1. Fraudulent Conveyances: EvipEence. Direct proof of frand 
can seldom be obtained, nor is such evidence absolutely essential 
to establish the fraudulent purpose of the parties to a pretended 
transfer of property; but such fraudulent purpose may be shown 
by the conduct of the parties, the details of the transaction, and 
all the surrounding circumstances. 


2. 


: . The evidence in the present case examiued, and 
held to be sufficient to sustain a finding that an alleged transfer 
of astock of goods was made for the purpose ot hindering, de- 
laying, and defrauding creditors. 


8. Sufficiency of Evidence to Sustain Verdict: Rrvizw. 
When a jury has decided a question of fact properly submitted, 
and the trial judge has overruled a motion for a new trial, then, 
if the record discloses competent evidence on which the finding 
may have been based, such finding cannot be disturbed by the 
supreme court. 


4. Fraudulent Conveyances: ConVERSION: ACTION AGAINST 
SHERIFF: JUSTIFICATION: EVIDENCE. Where a suit in attach- 
ment was brought against a vendor of a stock of goods on the 
ground that the sale was fraudulently made to defeat creditors, 

_ a sheriff seized the goods, judgment was rendered sustaining the 
attachment, and ordering the goods sold. Held, That the record 
of said attachment proceedings, the same being in force, was 
competent evidence on behalf of the sheriff in a suit brought 
against him for the unlawfal conversion of said stock of goods, 
in which suit he pleaded justification under said attachment 
proceedings, and that the sale to plaintiffs with their knowledge 
was fraudulently made to defeat the creditors of their vendors. 


Error from the district court of Douglas county. Tried 
below before Doane, J. 


J. C. Crawford and Cowin & McHugh, for plaintiffs in 


error. 


T. M. Franse and M. McLaughlin, contra. 
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Raa@an, C. 


About June 30, 1888, the defendant Charles Bartels was 
the owner of a stock of merchandise situate at West Point, 
in Cuming county, Nebraska, and on this date sold it to 
Brazda Bros., of the same place, at the invoice price of 
$11,300. Of this sum, Brazda Bros. paid Bartels, at the 
time of the sale, $3,000 cash, and gave their promissory 
notes for $8,300, secured by the personal signatures of 
their friends living in said Cuming county. On Saturday, 
March 2, 1889, Brazda Bros. made an alleged sale and 
delivery of this stock of goods to the plaintiffs in error, 
for the alleged consideration of $3,200 in cash, and some 
lands in Boone and Keya Paha counties, and some lots in 
in the city of Omaha. The balance of the purchase price 
of the goods sold to Brazda Bros. remaincd, at this time, 
unpaid to Bartels. On Monday, March 4, there were filed 
in the recorder’s office of Cuming county mortgages made 
by the sureties on Brazda Bros.’ notes, conveying and in- 
cumbering most, if not all, of the property of said sure- 
ties. A suit was brought by Bartels against the Brazda 
Bros. and the sureties who had signed their notes, on the 
alleged ground that the sale of the stock of goods from 
Brazda Bros, to the plaintiffs in error, and the mortgages 
made by said sureties of their property, were all fraudulent 
and made for the purpose of hindering, delaying, and de- 
frauding Bartels in the collection of his debt against Brazda 
Bros. An attachment was issued in said action, by virtue 
of which the sheriff of Cuming county seized the said stock 
of goods. Motions to discharge the attachment were over- 
ruled, judgments rendered against the Brazda Bros, and 
sustaining the attachment and ordering the goods sold, and 
the proceeds applied on the judgment; all of which was 
done. Plaintiffs in error then brought this suit against 
Bartels, Sharpe, the sheriff of Cuming county, Mr. Franse 
and Mr. McLaughlin, Bartels’ attorneys, alleging that they 

41 
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had unlawfully and wrongfully converted to their own use 
the said stock of goods, they then and there being the 
property of the plaintiffs in error. 

The answer of the defendants, so far as material here, 
consisted: (1) Of a general denial; (2) that the sale of the 
goods by Brazda Bros. to the plaintiffs in error was fraud- 
ulent and made with the intent and for the purpose, on the 
part of both vendors and vendees, to hinder, delay, and 
defraud the creditors of the said Brazda Bros.; (3) that 
the defendants took the stock of goods under the writ of 
attacliment in a suit brought in the district court of Cum- 
ing county by Bartels against Brazda Bros. and the said 
sureties un their notes. 

There was a trial to a jury with a verdict and judgment 
for the defendants in error. 

The principal point litigated on the trial in the district 
court was, whether the sale of the stock of goods made by 
Brazda Bros. to plaintiffs in error was fraudulent. The 
jury, by its verdict, said it was, and the first error alleged 
here is, that there was no evidence before the jury to sup- 
port this finding. Let ussee. The jury had before it evi- 
dence that Bartels and plaintiffs in error lived in the same 
town ; were neighbors on good terms; intimately acquainted 
‘and saw each other often; that plaintiffs in error were en- 
gaged “in the real estate, loan, and mercantile brokerage 
business ;” that plaintiffs in error negotiated or took part 
in negotiating the sale of the stock of goods in June, 1888, 
from Bartels to Brazda Bros.; that the plaintiffs in error 
knew at the time that Brazda Bros. gave their notes for 
the larger part of the purchase price, which notes were se- 
cured by the personal signatures of some men in Cuming 
county; that the plaintiffs in error knew on March 2, 1889, 
when they claimed to have purchased these goods of Brazda 
Bros., that Bartels’ notes were unpaid; that the plaintiffs 
in error knew at said time that Brazda Bros, were other- 
wise largely indebted and in financial straits ; that this sale 
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was made without an invoice; that it was made on a Sat- 
urday night after the close of business; that it was made 
secretly, the employes in the store, when they left at 8 or 
9 o’clock in the evening, suspecting no change; that Bar- 
tels was in thestore during the day and just before it closed 
in the evening, but he was not advised of the sale; that it 
was not made in the usual course of mercantile business; 
that the plaintiffs in error were not then engaged, nor did 
they intend to engage, in mercantile pursuits; that the con- 
sideration paid by the plaintiffs in error for said stock of 
goods, except $3,200 in cash, consisted of some lands in 
Boone and Keya Paha counties, of a poor quality, and in- 
cumbered by mortgages to about their value, and some lots 
in the city of Omaha, also incumbered to about the extent 
of their value; that the consideration paid for said goods 
was disproportionate to their value; that the plaintiffs in 
error, on Monday morning, March 4, advertised to sell, and 
did sell, many of the goods at and below cost; that between 
the closing of business hours on Saturday night, March 2, 
and Monday morning, March 4,a large amount of silk goods 
was removed from the stock; that as early as 8 or 9 o’clock 
on Monday morning, March 4, following the alleged sale 

conveyances from the sureties on Bartels’ notes of their, 
property were placed on file in the register’s office in said 
Cuming county; that these sureties lived, at the time, from’ 
twelve to twenty miles from West Point, where the mort- 
gages were executed, and that there was no railway commu- 
nication between West Point and the homes of said sureties. 
This is a synopsis of some of the evidence tending to show 
that the sale from Brazda Bros. to plaintiffs in error was 
fraudulent. 

On the other hand there was evidence that negotiations 
for the sale of this stock had been pending for some two 
weeks between Brazda Bros. and plaintiffs in error and 
other parties, among them one “ Father Resing;” that the 
cash paid Brazda Bros. by plaintiffs in error was applied 
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on a debt due from Brazda Bros. to a bank in West Point ; 
that the sale was made in the afternoon of Saturday; that 
the value of the lots and lands traded for the stock, added 
to the cash paid, equaled or exceeded the value of the 
goods; that the plaintiffs in error, at the time of their pur- 
chase, had no knowledge of Brazda Bros.’ indebtedness ex- 
cepting the debts to Bartels and the bank ; that the most of 
Bartels’ unpaid notes were not due at the time of the sale; 
that the plaintiffs in error had traded lands and money for 
mercantile stocks before; that Bartels congratulated the 
plaintiffs in error,on Monday morning, over their purchase, 
rented them his store room for sixty days, and induced them 
to hire his son as a clerk. This is a synopsis of some of the 
evidence tending to show the good faith of the sale from 
Brazda Bros. to the plaintiffs in error. ' 

Of course almost everything testified to by one side was 
denied by the other. There is in the case a continual con- 
flict. The case was vehemently and persistently tried on 
both sides by eminent counsel, and from the record before 
us it appears, as is usual in such cases, one party claimed 
that everything done was “as pure as the snow on Diana’s 
lap,” while the other indicted the transaction “a fraud that 
smelled to heaven.” Whatever may be the truth, one 
thing is certain: that the only tribunal designated by the 
laws of this country to hear, deliberate upon, and decide 
such a dispute as the one in this record is the one that did 
decide it, a jury. Not only did twelve jurymen hear this 
evidence, but a learned, upright, and impartial judge pre- 
sided at this inquiry. He also heard the witnesses, ob- 
served their demeanor on.the stand, and to him, first, the 
plaintiffs in error alleged, in their motion for a new trial, 
the error we are now considering. Had he been of the 
opinion that this verdict was unsupported by the evidence, 
pr contrary to the weight thereof, he was invested by law 
with the discretion and authority to set it aside. He was 
evidently not of that opinion, for he refused to disturb 
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the finding of the jury. Here, then, are the judgments of 
thirteen men as to the weight of this evidence, men who 
heard and saw the witnesses. It was the special privilege 
as well as the duty of at least twelve of these men to weigh 
this evidence and to scrutinize it. This court cannot weigh 
evidence in a case like this. For it to do so, would be do- 
ing violence to the spirit if not the letter of our laws. The 
laws and constitutions of nearly all civilizations of the 
nineteenth century forbid the trial and determination of 
questions of fact by judges. Whena jury has decided a 
disputed question of fact, and the trial judge has said by 
his ruling it was rightly decided, then, if the record dis- 
closes any competent evidence on which the finding may 
have been based, it cannot be disturbed by the supreme 
court, as it has no authority to scrutinize or weigh evidence 
in such cases. We agree with the trial court that the ver- 
dict of the jury was supported by the evidence. 

On the trial the defendants put in evidence the proceed~- 
ings in the attachment suit of Bartels against Brazda Bros. 
and their sureties, and the deeds and mortgages made by 
the sureties on Monday, March 4, 1889. This is the second 
error alleged. 

One of the defenses of the defendants was that the goods 
sued for in this action were, in fact, the property of Brazda 
Bros., and were taken by the defendants in the attachment 
suit of Bartels against Brazda Bros. In short, this de- 
fense was a justification. The attachment proceedings were 
a part of the defendants’ case and competent evidence. The 
judgment of the court sustaining the attachments proved 
the fraud pleaded by the defendants so far as Brazda Bros. 
were concerned; and the defendants were also entitled to 
this evidence, because it negatived the probable inference . 
that might have arisen in the minds of the jury, if the evi- 
dence had been excluded, that the sheriff and the other de- 
fendants were malicious trespassers. 

As to the mortgages and deeds made by the sureties of 
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Brazda Bros., the theory of the defendants was that the 
making of these deeds and mortgages on Sunday or Mon- 
day following the alleged sale on Saturday night was a 
part of one transaction or conspiracy participated in by the 
plaintiffs in error and Brazda Bros. to defraud Bartels. 
‘Chat these conveyances were made by these sureties to de- 
fraud Bartels, no one we think, who reads this evidence, 
can doubt. These sureties lived from twelve to twenty 
miles from the place where thesale of goods occurred. The 
record does not show that they were in town on the day of 
the alleged sale, and they had no railway communication 
with the town. There was evidence which tended to show 
that this alleged sale was made late on Saturday night. 
On Monday morning, as early as 8 o’clock, some of these 
sureties filed for record conveyances of their property. 
They must have been advised of the sale during Sunday. 
There was evidence—and whether true or false was for the 
jury to decide—which tended to show that the sale from — 
Brazda Bros. to the plaintiffs in error was not made in good 
faith either on the part of Brazda Bros. or the plaintiffs in 
error. Under these circumstances we cannot say that the 
trial court erred in admitting in evidence these conveyances: 
They were so intimately connected and interwoven with 
the acts of the parties to the sale of the goods, and followed 
so closely upon that transaction, as to be prima facie a 
part of it. Fraud may be proved by circumstances (Strauss 
v. Kranert, 56 Ill., 254), and in some cases can only be so 
proved. 

The next error assigned is the giving by the court, on 
its own motion, of instruction No. 6. It is as follows: 
“Tt is not necessary that the testimony should show actual 
knowledge by the parties of the fraudulent purposes of 
Brazda Bros. in making the sale of their stock; but if the 
testimony shows the existence of such facts and circum- 
stances as would have led a man of ordinary sagacity and 
prudence to the knowledge of the purposes with which 
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Brazda Bros. disposed of their stock, then you will be 
justified in finding that the parties had such knowledge of 
the fraudulent purposes of Brazda Bros.” 

Plaintiffs in error say that the instruction was errone- 
‘ous for the reason “that there is no testimony tending to 
show that Brazda Bros. disposed of their stock of goods 
with intent to defraud their creditors, much less that 
plaintiffs in error knew of such fraudulent intention, if it 
existed.’ We think that there was evidence which tended 
to show that the sale from Brazda Bros. to the plaintiffs in 
error was made with the intention on the part of both 
vendors and vendees to hinder and delay the creditors of 
Brazda Bros. There was no error in the giving of this 
instruction. 

It it also alleged that the court erred in giving instruc- 
tions 1 to 8, both inclusive, asked by the defendants in 
error. And this error is based on the contention of the 
plaintiffs in error that the instructions were uot applicable 
to the evidence in the case. We have stated above the 
synopsis of the testimony bearing upon the good faith of 
the sale made by Brazda Bros. to plaintiffs in error. The 
instructions complained of as not applicable to this evi- 
dence are as follows: 

“1. If you find from the evidence that the plaintiffs in 
this case acquired their alleged title to the goods in contro- 
versy by purchase from Brazda Bros.; and if you further 
find that the Brazda Bros., in making such sale to the plaint- 
iffs, intended thereby to hinder, delay, and defraud their 
creditors, and that the plaintiffs in purchasing the same 
participated in, or knew, or had notice of, such fraudulent 
intent on the part of said Brazda Bros., before or at the 
time they made such purchase, then you will be author- 
ized to find that the plaintiffs acquired no title to said 
goods as against the creditors of Brazla Bros. 

“2, An actual agreement or conspiracy between the 
Brazda Bros. and the plaintiffs, that the latter would aid 
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the former to defraud their creditors, does not have to be 
shown, It is sufficient to avoid the sale if the facts and 
circumstances within the knowledge of the plaintiffs are 
such as fairly induce the belief that they either knew of 
the fraudulent purpose of the Brazda Bros., or, having 
good reason to suspect it, they purposely refused to make 
inquiry and remained willfully ignorant. 

“3. The court instructs the jury that fraud in the sale 
or conveyance of property is a fact that may be proved by 
showing the existence of other facts and circumstances sur- 
rounding or connected with the transaction tending to 
show a fraudulent intent on the part of the parties to such 
sale or conveyance, or tending to show a purpose not con- 
sistent with an honest intent, andif the jury believe, from 
the evidence in this case, as shown by the proof of facts 
and circumstances, that Brazda Bros. intended by the sale 
of the property in controversy in this action to hinder, 
delay, and defraud their creditors, and that the plaintiffs, in 
purchasing the same, participated in, or knew, or had no- 
tice of, such fraudulent intent on the part of Brazda Bros, 
before or at the time they made such purchase, then in such 
case the defendants are entitled to recover in this action. 

“4, The court instructs the jury that if they believe 
Brazda Bros. sold and conveyed the property in controversy 
to the plaintiffs, and they further believe from the evidence 
that Brazda Bros. intended by such sale to hinder, delay, and 
defraud their creditors, and that before or at the time the 
plaintiffs made such purchase they had knowledge or notice 
of such fraudulent purpose of Brazda Bros., or before or 
at the time of such purchase the plaintiffs had knowledge 
of such facts and circumstances as would have aroused the 
suspicion of and put a reasonably prudent man upon in- 
quiry, which inquiry, if pursued, would have led to knowl- 
edge or notice of such fraudulent intent on the part of 
Brazda Bros., then, in such case, plaintiffs cannot recover 
in this action, and they will find for the defendants. 
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“5. The court instructs the jury that if they believe 
from the evidence that Brazda Bros. sold and conveyed to 
plaintiffs the property in controversy, and that in said sale 
it was the intent of Brazda Bros. to hinder, delay, and de- 
fraud their creditors, and that plaintiffs participated in such 
fraudulent purpose, or had knowledge or notice of the same 
before or at the time of the purchase, then and in that case 
plaintiffs take no title to property so purchased as against 
the creditors of Brazda Bros., though the jury may believe 
from the evidence that they paid full value therefor, and 
in such case the jury will find for the defendants, 

“6, A full consideration paid in cash will not protect a 
purchaser who hac notice, actual or constructive, that the 
vendor was selling to hinder, delay, or defraud his credit- 
ors. It is not enough that a vendee isa purchaser for 
value; he must be an innocent purchaser. 

“7, The court instructs the jury that if they believe 
from the evidence that Brazda Bros. were insolvent, or were 
largely indebted, and that they were being pressed by cred- 
itors for payment of their respective claims, and that while 
so indebted they made sale of all their property to plaint- 
iffs, and that such sale had the effect to defeat the creditors 
of Brazda Bros, in the collection of their debts, and that 
such indebtedness of Brazda Bros. was known to plaintiffs 
before purchasing the property, then these facts, if shown 
in the evidence, are circumstances to be considered by the 
jury as showing a fraudulent intent in the sale of such 
property. 

“8, The court instructs the jury that fraud in the sale 
and conveyance of property is often difficult to detect and 
hard to prove, and for this reason the law permits fraud- 
ulent ‘purpose and intent to be shown by proof of the ex- 
istence of other facts and circumstances, surrounding or 
connected with the fraudulent act, that tend to show a dis- 
honest purpose; and in this case, if the jury believe from 
the evidence that the plaintiffs were not merchants or deal~ 
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ers in the character of goods in controversy, and that they 
purchased all the property in controversy from the Brazda 
Bros. at and for a price less than its real value; that prior 
to said purchase no invoice of said property had been taken 
whereby the quantity and value of the same could be as- 
certained; that at the time of such purchase Brazda Bros. 
were insolvent and largely indebted; that the remainder of 
the property of the Brazda Bros. and the separate property 
of Anton Brazda and Dominik Brazda, who composed 
said firm, were so incumbered as not to be available for the 
payment of their creditors; that such sale would have the 
effect to hinder, delay, or defeat the creditors of said 
Brazda Bros. in the collection of their debts; that plaint- 
iffs knew of such indebtedness of Brazda Bros., or could 
have known it by ordinary inquiry; that said sale was se- 
eretly and hurriedly made and consummated in the night- 
time; that immediately after the plaintiffs came into pos- 
session of said stock of goods they proceeded to advertise 
and sell said goods at cost and less than costs, and did sell 
a large amount of said goods at original costs and at less 
than original cost price, and continued to do so until 
stopped by the service of a writ of attachment upon them 
at suit of the defendants in this action; that the plaintiffs 
did not intend to sell said goods and run a mercantile busi- 
ness after the manner and custom of merchants, but ex- 
pected to make money out of the goods by closing out the 
entire stock at cost and less than costs, at private sale or 
by auction; then these and similar facts and circumstances, 
if shown in evidence to the jury, are to be considered by 
them in determining whether the sale of the property in 
controversy by Brazda Bros, was fraudulent or not.” 
These instructions were applicable to the evidence before 
the jury. That they stated the law correctly, see the fol- 
lowing authorities: Gollober v. Martin, 33 Kan., 252; 
Strauss v. Kanert, 56 Ill., 254; Purkitt v. Polack, 17 Cal., 
327; Holcombe v. Ehrmantraut, 49 N. W. Rep. [Minn.], 
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191; Beels v. Flynn, 28 Neb., 575; Tootle v. Dunn, 6 Id., 
93; Knower v. Cadden Clothing Co., 57 Conn., 202; Boll- 
man v. Lucas, 22 Neb., 796; Blum v. Simpson, 71 Tex., 
628; Cox v. Coz, 39 Kan., 121. 

The plaintiffs in error, in their motion for a new trial, 
assigned, as one of the reasons therefor, misconduct of the 
jury and the defendants. It is here claimed that the evi- 
dence used on the hearing of the motion for a new trial 
“showed that some of the jurors were tampered with dur- 
ing the trial, being treated with whiskey and cigars by 
some of the defendants.” We cannot agree to the conclu- 
sion deduced by the eminent counsel from the facts stated 
in the affidavits. We are of the opinion that these affida- 
vits failed to show that any juryman was tampered with 
by any one, and they fail to show that any juryman was 
treated with whiskey or other drink or cigars by any of 
the defendants or their counsel. Nor do these affidavits 
show any such misconduct on the part of the defendants 
or any of them, or of their counsel, as would have justified 
the setting aside of this verdict. “Upon a motion to set 
aside the verdict of a jury in which questions of fact 
are involved, the court hearing the motion becomes the 
judge of such questions of fact, and his decision thereon 
must be final, unless clearly and manifestly wrong.” (Sang 
v. Beers, 20 Neb., 365.) The judgment of the district 
court was right, and is in all things 


AFFIRMED. 


THE other commissioners concur, 
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E. B. WILBUR, APPELLEE, v. Louis JEEP, APPELLANT. 
FILED SEPTEMBER 20, 1893, No. 4837. 


1. Negotiable Instruments: InporsEE: PURCHASE AFTER. 
MATURITY: SET-OFF. Any set-off to a promissory note which 
would have been good between original parties may be pleaded 
against an indorsee who acquires it after maturity, as he takes it 
subject to any set-off which the maker had against any prior 
holder. 


: ACTION BY INDORSEE AFTER MATURITY: SEr-Orr. In 
a@snit on a note by the indorsee thereof after due, against the 
maker, the latter may set off a past due note owned by him, 
made by others, and on which the plaintiff’s assignor is liable 
to the defendant as indorser, such makers and indorser being in- 
solvent. 


3. . Ina suiton a note by the indorsee thereof 


after due, against the maker, the latter may set off a judgment 
owned by him against the plaintiff’s assiguor and others, such 
judgment debtors being insolvent. 


AppEAL from the district court of Dakota county. Heard 
below before Norris, J. 


R. B. Daley, for appellant, 
Jay & Beck, contra, 


Raaay, C. 


The appellant, on November 1, 1886, executed to one F. 
Smith a negotiable note, due November 1, 1888, and se- 
cured by a real estate mortgage. This note was purchased 
from Smith by appellant for a valuable consideration in 
June, 1890, after its maturity, and this is a suit in equity 
for an accounting of the amount due on said uote and to 
foreclose the mortgage given to secure the same. Appel- 
Jant, on the 17th day of October, 1889, and before appel- 
lee became the owner of the note sued on, purchased of 
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said F. Smith six notes of $110 each, owned by him and 
executed by Arnsdorf & Leader, copartners, and one Fred 
Parent. These notes were duly indorsed by Smith to ap- 
pellant. At their maturity, appellant sued the makers and 
Smith, the indorser of said notes, in the county court of 
Dakota county and obtained judgments against them. No 
execution was ever issued on said judgments. No stay of 
execution or appeal was taken, and the greater part, if not 
all, of said judgments remained, at the date of the trial of 
this case, unpaid. To the petition filed in this suit by the 
appellee the appellant pleaded the judgments of the county 
court as a set-off, alleging the insolvency of each of the 
judgment debtors at all times since the recovery of the 
judgments in the county court. The district court, by its 
decree, denied the set-off pleaded by appellant Jeep, and 
that is the ruling complained of here on this appeal. 

There is no serious contention as to the appellee’s own- 
ership of the note. It is not claimed by the appellee that 
he purchased it before maturity. On the contrary, he ex- 
pressly admits that he purchased it after it was due. This . 
being true, appellee held the note subject to any set-off or 
other defense of Jeep’s allowed by law. (Sec. 31, Code of 
Civil Procedure.) Set-off was not allowed at common 
law, but under our Code any set-off to the note which Jeep 
could have pleaded against Smith, had he sued the note, may 
be pleaded against Wilbur, the indorsee thereof, after ma- 
turity. (Davis v. Neligh, 7 Neb., 78.) 

Section 104, Code of Civil Procedure, provides: “A set-off 
can only be pleaded in an action founded on coutract, and 
must be a cause of action arising upon contract, or ascer- 
tained by the decision of a court.” Wilbur’s action is 
founded on contract, and the set-off pleaded by Jeep not 
' only arose upon contract, but had been ascertained by the 
judgment of a court. 

Section 106, Code of Civil Procedure, provides: “ When 
eross-demands have existed between persons under such cir- 
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cumstances that if one had brought an action against the 
other a counter-claim or set-off could have been set up, 
neither can be deprived of the benefit thereof by the as- 
signment or death of the other, but the two demands must 
be deemed compensated so far as they equal each other.” 

In Simpson v, Jennings, 15 Neb., 671, it is said: “A 
claim on the part of a defendant, which he will be entitled 
to set off against the claim of a plaintiff against him, 
must be one upon which he could, at the date of the com- 
mencement of the suit, have maintained an action on his 
part against the plaintiff.” Jeep, at the time this suit was 
commenced, could have sued Smith on the judgments of the 
county court. (2 Black, Judgments, sec. 958, and cases 
there cited.) Jeep then, at the commencement of this action, 
held a claim against Smith on which he could have main- 
tained an action against him. It follows that the set-off 
pleaded by Jeep came within both the letter and spirit of 
the Code and within the construction placed thereon by this 
court. But the record before us discloses the fact that all 
of the defendants to the judgments pleaded by Jeep were in- 
solvent, and had been since and before the rendition of the 
judgments. This fact invested the court, sitting as it was 
in equity, with power to set off the. judgments of the ap- 
pelant Jeep against the claim of the appellee Wilbur, even 
if theappellant’s case had not been provided for by statute. 
(Spear v. Dey, 5 Wis., 193; Pond v. Smith, 4 Conn., 297; 
Thrall». Omaha Hotel Co., 5 Neb., 295.) 

One of the points made by the appellee here is, that 
Jeep’s judgments, being against the copartnership of Arns- 
dorf & Leader, and against Parent as well as Smith, could 
not be made a set-off to a claim against Jeep only; that is, 
that the demands were not mutual and between the same 
parties. Doubtless this is the rule in some states, but it is 
not supported by the weight of modern authority. In Se- 
ligmann v. Heller Bros. Clothing Co., 69 Wis., 410, it was 
expressly ruled: “A judgment against an insolvent firm: 
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is a good, equitable set-off to a debt due to one of the part- 
ners from the judgment creditor.” 

Another contention of the appellee is, that Jeep’s right 
of set-off was lost by a merger of the notes in the judgments, 
In Baker v. Kinsey, 41 O. St., 403, Baker, on April 1, 1873, 
gave his note to Blystone. On the sameday, Rummell, as 
principal, and Blystone, as surety, gave their note to Baker, 
who reduced it in due time to judgment. Kinsey, as Bly- 
stone’s indorsee, after due, sued Baker on the note given by 
him to Blystone. Baker pleaded in defense his judgment 
against Rummell and Blystone, their insolvency at the date 
of and since the transfer of the note to Kinsey, and that 
his judgment was unpaid. The case went up on exception 
to the instructions of the trial court to the jury, and the su- 
preme court ruled: 1. That the jury should have been 
instructed, if they found tle judgment debtors of Baker in- 
solvent, as pleaded, to set off Baker’s judgment against 
Kinsey’s claim; 2. That the merger of Baker’s notes into 
judgment did not preclude him from resorting to the origi- 
nal demand for the purpose of enabling lim to assert the 
set-off. The facts in that case are substantially the same 
as in the case at bar, and the decision announced in the 
Ohio case is decisive of this appeal. 

This action is to be tried and determined in all respects 
as if it had been brought by Smith himself. It appears 
from the record that at the time of the trial Jeep was in 
danger of and would probably lose the entire debt owing him 
by Smith and others; yet by the decree of the court Jeep is 
compelled to pay a debt due from him to Smith, who is 
insolvent. The injustice of this is manifest. We cannot 
render a decree in this court, as we are not able to ascer- 
tain from the record just what amount is due to Jeep on 
his judgments. The decree appealed from is reversed and 
the cause remanded to the district court with instructions 
to it to ascertain the amount due and unpaid on the judg-. 
ments held by Jeep against Smith and others, and to set 
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off that amount against the claim held by Wilber against 
Jeep. 
JUDGMENT ACCORDINGLY, 


THE other commissioners concur, 


E. A. Mortina v. H. M. Bronson ev AL 
FILED SEPTEMBER 20, 1893. No. 4593. 


Negotiable Instruments: InstaLLMENTs DUE ON DIFFERENT 
Dares: OPTION OF HOLDER TO DECLARE DEBT TO BE DUE ON 
DEFAULT: NoTICE TO MAKER. A promissory note payable in 
installments, the consideration of which was the procuring of a 
loan for the maker by the payees, contained a provision that if 
default should be made in the payment of any installment when 
due, the whole note should become due at the option of the 
holder. Held, First, that the failure to pay any installment 
rendered the whole note due at the election of the holder; Sec- 
ond, that in the absence of a showing of fraud, want of consid- 
eration, or illegality in the contract, a court of equity would 
enforce the contract as made by the parties; Third, that the 
holder was under no legal obligation to notify the maker that 
by reason of the default he had elected to declare the whole 
note due; Fourth, that the court would not, on motion of a 
stranger, in default of an appearance by the maker and a plea 
of usury by him, add the amount of the commission note to the 
interest on the loan for five years in order to taint the transac- 
tion with usury. 


Error from the district court of Boone county. Tried 
below before Trrrany, J. 


Charles Riley and Soper, Allen & Morling, for plaintiff 


in error. 


J. A. Price, contra. 
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Ragan, C. 


William S. Brown employed Ormsby Bros. & Co. to 
procure a loan of $700 for him, to be secured by a first 
mortgage on his real estate in Boone county, Nebraska, 
the loan to draw interest at the rate of seven per cent per 
annum, payable semi-annually, which they did. To pay 
them for their services, or commission for securing this 
loan, Brown executed and delivered to them his note for 
$76.15, payable in installments, the first installment due 
June 1, 1886, and one other installment each six months 
thereafter; each of said installments to draw interest at 
the rate of ten per cent per annum after maturity. The 
note contained a provision that if any installment should 
not be paid when due, it should cause the whole amount 
of the note to become due at the option of the holder 
thereof. The amount of this note was arrived at by com- 
puting two per cent on this loan for the five years it 
had to run. To secure the payment of the note Brown 
and his wife executed a mortgage to Ormsby Bros. & Co. 
on the same real estate which secured the loan they pro- 
cured for him. This commission note, and mortgage se- 
curing the same, were afterwards sold to the, plaintiff in er- 
ror in this case, who brought this suit in the district court 
of Boone county to foreclose the mortgage. At the time 
.the suit was brought Brown had paid two of the install- 
ments, seven of the installments were past due and unpaid, 
and two of the installments had not then matured. Due 
service was made upon Brown ‘and his wife, but they made 
no appearance and were defaulted. The other defendants 
‘in error were made parties because they held third liens 
upon this property. 

The plaintiff in error, in his petition, after setting up 
the giving of the note and mortgage to secure the same, 
and the assignment to him, set out the fact that Brown had 
made default in the payment of seven of the installments, 

42 
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and that he, the plaintiff in error, for that reason, elected 
to declare the whole debt due. He prayed for an account- 
ing of the amount due him, and for a decree of foreclosure. 
The court made a finding of the facts as above stated and 
rendered a decree for the installments that were due at that 
date, but refused to allow the whole note to be declared due, 
and expressly found and adjudged that one installment of 
$7 would not mature until December, 1890, and another 
installment would not mature until the first day of June, 
1891. To these findings and decree the plaintiff in error 
excepted. A motion for a new trial was filed, and after 
the overruling of the same by the trial court, the plaintiff 
- below brings the case here. 

With counsel for plaintiff in error we say: It is difficult 
to understand on what principle the express and positive 
contract was disregarded by the court below. If Ormsby 
Bros. & Co. had sold Brown a wagon for $76.15 and had 
taken a note for the price, such as that in suit, and Brown 
had made default, what reason could there possibly be for 
relieving Brown from the effect of his contract? If they 
had rendered Brown services as a farm hand or physician, 
or an attorney, of the value of $76.15, and had taken his. 
note therefor, payable in installments, why should they not 
be permitted to enforce the contract according to its terms? 
Here Ormsby Bros. & Co., procured a capitalist to make 
the loan to Brown, and he agreed that the value of their 
services was equal to two per cent of the amount of the 
loan for each year it had to run, and to pay for these serv-. 
ices he gave Ormsby Bros. & Co. this note. On what 
principle, then, can this court say that one of the conditions. 
of the written contract is a nullity, or is not enforcible, and 
hold that although Brown has made voluntary default, yet 
the consequences, solemnly agreed to in writing by him, 
shall not be permitted to follow. This provision, in the 
absence of a showing of fraud, want of consideration, or 
illegality in the transaction, is a valid provision. There is 
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in this record no pleading or evidence of any fraud, want 
of consideration, or illegality in the transaction whatever. 
In fact, Brown does not appear in the case. The objection 
made in the court below to enforcing the contract as made 
came from a stranger. There being no fraud, or illegality, 
or want or failure of consideration for the contract, the 
courts cannot relieve Brown from the consequences of his 
default. Courts can only enforce a contract as made. 
They do not sit to make contracts for parties or relieve 
them of the consequences of a breach of their agreements. 
It is not for us to inquire into the purposes of the parties 
in introducing a condition into the note, or to express the 
opinion that in this respect the contract was a harsh or un- 
fair one. All we can say is, that the parties voluntarily 
entered into the contract, and they are bounil by it, and 
must submit to the consequences provided for in case of its 
breach. (Owens v. Butler County, 40 Ia., 192; Patton v. 
Bond, 50 Id., 508.) 

In Whitcher v. Webb, 44 Cal., 127, it is said: “Ifa 
promissory note, payable at a future day, provides for the 
payment of interest quarterly, and that if default be made 
in the payment of the interest quarterly that the whole 
note shall immediately become due at the option of the 
holder, a failure to pay the interest makes the principal 
due, and a court of equity will not relieve against the en- 
forcement of a contract as made.” The principle of that 
case is like the one at bar. The promise of Brown to pay 
this note in installments was absolute, and a failure on his 
part left it wholly optional with the holder to declare the 
entire debt due, and Brown was not entitled to notice in 
advance that, if he failed to pay any installment, the holder 
would insist upon his right to the whole debt. 

Courts of equity will sometimes interfere to relieve a 
party who has been betrayed by the unconscionable or 
illegal or fraudulent conduct of another, but this case is 
not such an one, The contract is fair in its terms. There 
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is nothing contrary to equity or good conscience in it. It 
surely cannot be said to be against conscience that one 
should be held to the performance of his contract fairly 
made. The fact that the note in suit was given for com- 
missions for procuring a loan afforded no reason whatever, 
so far as the evidence in this record shows, for the refusal 
of the court to enforce it. The amount of the note, added 
to the five years’ interest on the loan procured, would not 
taint the transaction with usury; and if it did, in the ab- 
sence of any appearance by the maker of the note anda 
plea of usury by him, this court would not, on motion of 
a stranger, adopt such construction to relieve the maker 
from the consequences of his contract. It follows from 
the foregoing that the court erred in not rendering the de- 
cree for the’full amount of the note sued on. The judg- 
ment of the district court is reversed and the cause remanded 
for further proceedings in accordance with this opinion. 


REVERSED AND REMANDED, 


THE other commissioners concur, 


Sarau A. Larra v. CoNRAD VISEL ET AL 
FILED SRPTEMBER 20, 1893. No. 5112. 


Insufficiency of Evidence to Support Verdict in Action 
on Bond: Review. There is no question of law involved in 
this case, and as the verdict of the jury is wholly unsupported 
by the evidence, the judgment rendered thereon is reversed. 


Error from the district court of Lancaster county. 
Tried below before TrBsets, J. 


Adams & Scott, for plaintiff in error. 
Harwood, Ames & Kelly and W. L, Cundiff, contra. 
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Ragan, C. 


Sarah A. Latta sued Conrad Visel, as principal, Joseph 
C. McBride, J. O. Carter, and Karl Schmitt, as sureties, 
on a bond alleged to have been executed by them. The sub- 
stance of the petition filed in the district court is that on 
the 8th day of September, 1888, the plaintiff was engaged 
in the building of the ‘ Latta Block,” in Lincoln, Nebraska, 
and on said date she entered into a written contract with 
Visel in and by which he agreed to furnish all labor neces- 
sary for the cutting of stone for the front of said building 
and delivering the same at said building; and that to secure 
the faithful performance of said contract, Visel, as princi- 
pal, and the other defendants, as sureties, entered into a 
bond conditioned that Visel should faithfully perform the 
contract, one clause of which was that he would protect 
the said Latta and her property from mechanics’ liens for 
labor performed in the cutting and delivering of said stone; 
that Visel had violated said contract and plaintiff had been 
compelled to pay and had paid for labor and materials 
furnished for the front of said building the sum of 
$535.47. The second cause of action in the petition was 
that Visel had neglected and failed to complete the work 
by October 1, 1888, as provided in the contract, and that by 
reason thereof the plaintiff had lost six months’ rent of 
said building. 

The defendants, sureties on the bond, filed an answer 
consisting of a general denial. 

Visel filed an answer admitting the execution of the 
contract and denied all the other averments in the petition. 
He also alleged that his failure to complete the building 
by October 1, 1888, was not his fault, but was owing to 
the failure of the plaintiff to furnish him stone to be cut; 
and that the stone furnished him was of a different quality 
from that provided in the contract, and required more time 
and labor for its cutting than that provided by the con- 
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tract. Another defense set up by him was that the causes 
of action in plaintiff’s petition had already been adjudi- 
cated in another suit between him and the plaintiff. He 
filed also a counter-claim for extra work which he had been 
compelled to perform in the cutting of said stone, in the 
amount of $713.66. Another counter-claim was that by 
reason of the failure of the plaintiff to furnish him stone as 
she should have done under the- contract, he was unable to 
work himself, or to keep his men at work, and lost seventy- 
five days of time; that he had in his employ from ten to 
sixteen skilled workmen, especially employed for this work, 
and that he was damaged by the loss of time in the sum of 
$500. Another cause of action in his counter-claim was 
that he had been damaged $1,500 by reason of the plaintiff 
furnishing him a different kind of stone for cutting than 
that provided in the contract. 

To this answer the plaintiff filed a reply, in which she 
denied all the allegations of new matter in the answer, and 
pleaded that the counter-claim of Visel for extra work had 
been adjudicated ina former suit between the parties. 

The jury found a verdict in favor of the sureties on the 
bond, and also a verdict in favor of Visel and against the 
plaintiff for $464.50. They made special findings, which 
will be noticed hereafter. 

A motion for a new trial was overruled and a judgment 
rendered for Visel against the plaintiff on the general ver- 
dict, and plaintiff brings the case here on error, alleging, 
in substance, that the verdict of the jury and the judgment 
of the court are contrary to the law and the evidence of the 
case. 

We will first dispose of the case so far as the sureties 
are concerned. The question of the execution of the bond 
was squarely in issue, and the overwhelming testimony is, 
that while the bond was actually executed and delivered, 
it was to secure Visel’s faithful performance of another 
contract entered into between him and the plaintiff and not 
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the one in suit, and by some means was detached from the 
other contract and attached to this one. The finding of 
the jury, therefore, in favor of the sureties on this bond 
was right; but for some reason no judgment was rendered 
in favor of the sureties on this finding. 

We will now dispose of the plea set up by Visel in his 
answer, that the causes of action set out in plaintiff’s peti- 
tion had already been adjudicated in a former suit between 
the parties. It appears from the record that in December, 
1888, and early in the year 1889, Visel filed mechanics’ 
liens against the property of plaintiff. One of these liens 
is in the record, and was for extra labor in cutting “rubble 
stone instead of dimension stone” as provided in the con- 
tract, and was filed for $713.66. The record does not dis- 
close the other lien. However, there is enough in the rec- 
ord to show that it was filed for money claimed by Visel 
to be due him from Latta for labor performed in and about 
the front of this building under the contract of Septem- 
ber 8. Latta filed a bill in equity in the district court of 
Lancaster county against Visel, setting out the making of 
this contract of September 8; setting out that she had fully 
paid Visel the full consideration of said contract, and that 
she had overpaid him, and that notwithstanding this he 
had filed against her property the liens above mentioned, 
claiming there were due him from her large sums of money 
under this contract. She alleged in this bill that there 
was nothing due him; that she had, in fact, overpaid him; 
that the liens were clouds upon her title and asked to have 
them canceled. Visel answered this bill in equity, resist- 
ingt he cancelation of the liens and alleging substantially 
the same thing that he has alleged in his answer here, ex- 
cept that there was no counter-claim in that answer for loss 
of time. The court, after a hearing in that case, found 
“against the defendant on the causes of action set forth in 
his answer and cross-bill, and that said answer and cross- 
dill should be dismissed ; found that the mechanics’ liens 
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were clouds on the title of the plaintiff, and rendered a de- 
cree dismissing the cross-bill of Visel and canceling the 
liens.” It will be observed that the object of that suit, so 
far as the plaintiff was concerned, was to cancel the liens 
as clouds on her title. The question as to whether or not 
she had been damaged by Visel’s failure to protect the 
building from liens, and the question as to whether she had 
been damaged by reason of his failure to complete the 
building in time, were not in issue. The evidence does 
not support the plea of former adjudication set up by Visel 
in his answer against the causes of action of the plaintiff in 
this case. 

We now turn our attention to the plea of former adjudi- 
cation set up by plaintiff in her reply to the answer and 
cross-petition of Visel. In the suit filed by Latta to can- 
cel mechanics’ liens, Visel defended his liens on the ground 
that he had not been paid for the work done, and that there 
was due him from Latta $713.66 for extra work—that is, 
in cutting of rubble stone instead of dimension stone as 
provided by the contract; that on the 21st day of No- 
vember, 1888, he made an oral contract with the plaintiff 
by which he agreed to perform certain work on the same 
block, and in consideration of such agreement plaintiff prom- 
ised and agreed to pay him what his services were worth; 
that he performed the work and his services were worth 
$2,513.66. These are the same defenses that are interposed 
here now, and the evidence in the record conclusively sup- 
ports the plea in plaintiff’s reply of a former adjudication 
for the claim of Visel for the extra labor performed by 
him on this building. This left, then, in this record un- 
adjudicated the following issues: 

1. Whether the plaintiff was compelled to and did pay 
out money, over and above the contract price of $1,800, to 
protect her property from mechanics’ liens, 

2. Whether by reason of the delay of Visel in not com- 
pleting the building by October 1, 1888, she was damaged 
by loss of rents. 


“Vor. 37] SEPTEMBER TERM, 1893. “617 


Latta v. Visel. 


On the part of the defendant Visel there is left but one 
. question, so far as affirmative relief on his part is con- 
cerned, viz.: Whether, by reason of the plaintiff neglect- 
ing to furnish him stone to be cut according to the contract, 
he was damaged by loss of time. The jury found a gen- 
eral verdict in favor of Visel and against the plaintiff for 
$464.50. This, as will be seen hereafter, was predicated 
solely on the time lost by Visel by reason of the alleged 
delay of Latta in furnishing him stone for cutting. This 
verdict is unsupported by the evidence. The only evidence 
in the record on the subject is the statement by Visel that 
he lost from fifty-two to sixty days of time, and that this 
time was worth $5 per day. 

The court required the jury to answer certain questions, 
as follows: 

“1, How much was overpaid, above the contract price, 
by the plaintiff Latta to the defendaut Visel, or to pro- 
tect the said Latta from liens under the contract of Sep- 
tember 8? 

“A. $404.68; interest, $70.82; total, $475.50. 

“2. What was the value of the labor performed by the 
defendant Visel outside of the labor not included in the 
contract, if any such labor was performed, upon the stone 
in question, under the contract of September 8? 

“A, Amount, including interest, $940. 

“3. What was the amount of damage, if any, sustained 
by the plaintiff Latta, by the failure of the defendant 
Visel, if any such failure be found, to complete his con- 
tract within the time required ? 

“A. Not anything. 

“4, What was the amount of damage, if any, sustained 
by the defendant Visel by reason of the failure of the 
plaintiff, if any such failure be found, to furnish him with 
stone for cutting purposes as required by said contract? 

“A, Amount, including interest at seven per cent, 
$464.50.” 
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As to the first special finding, it was abundantly sup- 
ported by the evidence. 

As to the second special finding, the subject-matter out 
of which it grew had already been adjudicated between 
the parties, and Visel could claim nothing from that in 
this suit. 

As to the third special finding, there was evidence from 
which the jury might have found as they did, and as there 
was some evidence to support it, this court will not disturb 
it, although, had the question been tried to us, we might 
have reached a different conclusion. 

As to the fourth special finding of the jury, it will be 
observed that it is based on the contention of Visel that he 
lost time by reason of Latta’s delay in furnishing him 
stone, and, as stated above, the evidence does not support 
this finding. The most that can be said for it is that he 
lost’ sixty days at five dollars per day, or three hundred 
dollars, which, with interest, would be much less than this, 

The judgment of the district court is therefore reversed 
and the cause remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other commissioners concur, 


Emma Hanisky v. M. A. Kennepy. 
FILep SEPTEMBER 20,.1893. No, 4423, 


Bastardy : DeEaTH oF CHILD: ABATEMENT OF ACTION. The prose- 
cution of the father of a bastard child, under chapter 37, Com- 
piled Statutes, does not abate by the death of the child pending 
the prosecution. 


Error from the district court of Fillmore county. 
Tried below before Morais, J. 
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_ John D. Carson and Hastings & McGintie, for plaintiff 
in error, cited: Cottrell v. State, 9 Neb., 127; Jones v. State, 
14 Id., 210; Hinton v. Dickinson, 19 O. St., 583; Meredith 
v. Wall, 14 Allen [Mass.]}, 155 ; Smith v. Lint, 37 Me., 546; 
Haxwell v. Campbell, 8 O. St., 265; Hauskins v, People, 82 
Ill., 193; Evans v. State, 58 Ind., 587; Jardee v. State, 36 
Wis., 170; State v. Zeitler, 35 Minn., 238 ; Scatterwhite v. 
State, 32 Ala., 578. 


Richard Cunningham, contra, cited: State v. Beatty, 16 
N. W. Rep. [Ta.], 149. 


Raaay, C. 


On the 15th day of May, 1889, Emma Hanisky filed a 
complaint before the county judge of Fillmore county, 
alleging she was a single woman and pregnant of a bastard 
child, and that M. C. Kennecly was the father of such child. 
Such proceedings were had that Kennedy was held to an- 
swer said complaint at the next term of the district court 
of said county. This court convened in November of that 
year, and it being made to appear to the court that the child 
was born on the 22d day of September and had died on the 
26th day of October following, the district court, on motion 
of the defendant Kennedy, dismissed the action. The 
plaintiff took an exception to this, and brings the case here 
on error. 

The sole question presented by this record is, whether or 
not tle pending action abated by reason of the death of the 
child. The answer to this question must depend upon the 
construction of section 6, chapter 37, entitled “Illegitimate 
Children,” Compiled Statutes, which provides: “That in 
case the jury find the defendant guilty, or such accused 
person, before the trial, shall confess in court that the ac- 
cusation is true, he shall be judged the repnted father of 
said child, and shall stand charged with the maintenance 
thereof, in such a sum or sums as the court may order and 
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direct, with payments of costs of prosecution, and the court 
shall require the reputed father to give security to perform 
the aforesaid order, * * *” It will be seen from this 
statute that the object of this proceeding is that the com- 
plainant may have the verdict of a jury and a judgment of 
the court as to whether the person accused is the father of 
the bastard child. If the jury shall so find, then it be- 
comes the duty of the court to render a judgment (a) that 
the defendant is the reputed father of the child ; (6) that he 
pay or secure $ to maintain the child; (c) that he pay 
the costs of the prosecution. This much the statute liter- 
ally commands, The complainant was, if successful, enti- 
tled to recover the costs expended by her, and the reasona- 
ble costs of maintaining the child during its life. But we 
think this statute should be liberally construed, and in such 
a case as this the term “maintenance” is broad enough to 
include the necessary expense incident to the birth of the 
child, such as the employment of nurse, midwife, and phy- 
sician, and a decent burial of the infant. 

The court erred in dismissing the action. The judgment 
of the district court is reversed and the cause remanded for 
further proceedings in accordance with this opinion. 


REVERSED AND REMANDED. 


THE other commissioners concur. 


ScHUYLER NaTIONAL Bank v. Net. R. Botione, 
FILED SEPTEMBEE 20, 1893. No. 3691. 


Usury: National BANKS: ACTION TO RECOVER PENALTY: Ju- 
RISDICTION OF STATE CouRts. The courts of this state have 
jurisdiction in actions brought to recover the penalty provided 
by the acts of congress for the charging and taking hy national 
hanks, for the loan of money, a greater rate of interest than al- 
lowed by the laws of the state of their domicile. 
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Error from the district court of Colfax county. Tried 
below before MarsHALL, J. 


E. T. Hodsdon, for plaintiff in error. 
J. A. Grimison and Phelps & Sabin, contra, 


Raagay, C, 


Neil R. Bollong sued the Schuyler National Bank of 
Schuyler, Nebraska, in the district court of Colfax county, 
to recover the penalty provided by the acts of congress for 
the charging and taking by national banks, for the loan of 
money, of a greater rate of interest than allowed by the 
laws of the state of their domicile. There was a finding 
and judgment for Bollong, and the bank brings the case 
here and alleges the sole error that the district court had 
no jurisdiction over the subject-matter of the action. This 
precise point has been decided at least twice by this court, 
against the contention of the plaintiff in error. (Hirst 
National Bank of Tecumseh v. Overman, 22 Neb., 116; 
Schuyler National Bank v. Bollong, 28 Id., 684.) Without, 
therefore, examining the authorities cited by counsel in 
their brief, and on the authority of the above cases, the 
judgment of the district court is 

AFFIRMED, 


THE other commissioners concur, 


JOHN WITHNELL ET AL. vV. City oF OMAHA ET Ala 
FILED SEPTEMBER 20, 1893. No. 5023. 


1. Review: Prockeninas In ERRoR: New TRIAL. The supreme 
court will not review alleged errors of law occurring in a trial 
to the district court unless a motion for & new trial is made 
there and a ruling had on such motion. 
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2. Appeal: Time FOR FILING TRANSCRIPT: JURISDICTION. The 
supreme court is without jurisdiction to try a case on appeal 
where the transcript therefor is not filed here within six months 
after the rendition of the judgment sought to be appealed from. 


Error from the district court of Douglas county. Tried 
below before WAKELEY, J. 


Kennedy & Gilbert, for plaintiffs in error. 


Winfield S. Strawn, W. J. Connell, Lake & Hamilton, 
Montgomery, Charlton & Hall, and F. T. Ransom, contra. 


Raagay, C. 


John Withnell and others brought this suit against the 
city of Omaha and others in the district court of Douglas 
county. The cause was tried to the court without a jury, 
and judgment entered on December 29,1890. The plaint- 
iffs filed in this court their transcript of the pleadings and 
evidence and a petition in error on October 12, 1891. No 
motion for a new trial was filed in the court below. As 
the transcript of the pleadings and evidence was not filed 
here within six months after the rendition of the decree of 
the district court, the supreme court has no jurisdiction to 
try the case as an appeal. (Code of Civil Procedure, sec. 
675.) 

There having been no motion for a new trial made in 
the district court, this court cannot review the case on error. 
(Carlow v. Aultman, 28 Neb., 672; Jones v. Hayes, 36 
Id., 526, and cases there cited.) 

The pleadings support the judgment. The petition in 
error is therefore dismissed, and the judgment of the district 
court in all things 

AFFIRMED. 


THE other commissioners concur. 
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Harriet PERRY ET AL. V. STATE OF NEBRASKA. 
FILED SEPTEMBER 20, 1893. No. 4976. 


1. Review: Britt or Exceptions: STIPULATION oF Facts. In 
order for this court to examine the evidence embraced in a 
stipulation of facts between parties to a case tried in the district 
court, such stipulation must be embodied in the bill of excep- 
tions. 


2 Municipal Corporations: InmatTszs or DISORDERLY HousEs: 
POWER TO PUNISH: THE MAyoR AND COUNCIL of a city of 
the second class have authority to prohibit by ordinance persons 
from being inmates of houses of prostitution, and to punish 
them for the violation of such ordinance. 


Error to the district court for Platte county, Tried 
below before Post, J. 


Plaintiffs in error, pro se. 
George H. Hastings, Attorney General, for the state. 


Raa@ay, C. 


The plaintiffs in error were convicted in police court of 
the city of Columbus on a complaint charging them with 
being inmates of a house of prostitution in said city. 
They appealed to the district court. The chief, of police 
filed in that court a complaint against them in words and 
figures as follows: 


“THE State oF NEBRASKA, 
Puatre County, ss, 
City oF CoLumBus. 


“Charles M. Taylor, a witness of lawful age, being first 
duly sworn, deposes and says that in the city of Columbus, 
in the county of Platte, and state of Nebraska, on the first 
day of July, 1890, one Hattie Perry and Maria Longscrew, 
whose true name is to affiant unknown, were inmates of a 
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certain house of prostitution, and were harbored therein, and 
contributing to the support thereof, contrary to the ordi- 
nances in such cases provided, C. M. Taytor, 

“ Chief of Police.” 

To this complaint the plaintiffs in error filed a demurrer, 
alleging that the facts stated in the complaint were not 
‘sufficient. to constitute an offense. This demurrer was 
overruled, and the plaintiffs in error, refusing to plead 
further, were tried, convicted, and sentenced by the court. 
They filed a motion for a new trial, which being overruled, 
they bring the case here on error. 

The sole point made by them here is, that the ordinance 
under which the prosecution was had was invalid. We 
do not know whether it was or not, as there is in the record 
no bill of exceptions. There is in the record a stipulation 
signed by the counsel for the state and the plaintiffs in 
error, to the effect that this complaint was based on an or- 
dinance which was set out at length in the stipulation. 
But this stipulation is presented without a bill of excep- 
tions, and we cannot examine it, for that reason. It was 
said by Chief Justice Coss, in Herbison v, Taylor, 29 Neb., 
217: “There are brought up in this case the petition in 
error and the transcript of the judgment, and motion for a 
new trial in the district court. Neither the pleadings nor a 
bill of exceptions are before us. To this record is attached 
the stipulation of facts entered into by the attorneys of rec- 
ord in the district court. The stipulation is supposed to 
have taken the place of evidence upon the trial below, and 
upon it the judgment is founded. That evidence cannot 
be accepted by this court without a bill of exceptions, set- 
tled in due form as provided by statute. There being 
none, the court is without the criterion for passing upon the 
questions raised by the plaintiff in error in his brief.” 

It remains then for us to determine whether the com- 
plaint, on its face, stated a cause of action against the plaint- 
iffs in error. By subdivision 46 of section 52, chapter 14, 
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Compiled Statutes, it is provided that cities of the second 
class shal] have power “to restrain, prohibit, and suppress 
* ™* houses of prostitution and other disorderly houses 
and practices, * * * and all kinds of public inde- 
eencies.”” This statute is broad enough to authorize the city 
council of the city of Columbus to pass an ordinance pro- 
hibiting persons from being inmates of a house of ill-fame, 
and punishing them therefor. The demurrer admitted that 
the plaintiffs in error were inmates of a house of prostitu- 
tion, and were harbored therein, contrary to the ordinances 
of thecity. This court will take judicial notice of the fact 
that Columbus is a city of the second class, and since the 
judgment of the court is supported by the pleadings in the 
case, we will presume that the court had before it evidence 
that the plaintiffs in error were inmates of a house of pros- 
titution in the city of Columbus; that there was in force 
in said city a valid ordinance against persons being inmates 
of such houses. It is true that before the plaintiffs in error 
could have been lawfully convicted there must have been 
introduced in evidenced facts proving that they were inmates 
of a house of iJl-fame, and there must have also been intro- 
duced a valid ordinance of the city of Columbus forbidding 
persons from being inmates of such houses. As a matter 
of fact none of these things may have been done, but every 
reasonable presumption will be indulged by this court in 
favor of the correctness of the judgment of the court below. 
The judgment of the district court is in all things 


AFFIRMED, 
THE other commissioners concur, 


43 
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Commercial Nationa BANK or St. Paun, MINNE- 
SOTA, Vv. JoHN W. Britt ET AL. 


FILED SEPTEMBER 20, 1893. No. 4984. 


1. Negotiable Instruments: AuTHOoRITY oF SECRETARY OF 
CoRPORATION TO TRANSFER: VALIDITY OF INDORSEMENTS: 
EvIDENCE. Where a bank has an arrangement with a corpora- 
tion whereby the bank agrees to discount notes held by the cor- 
poration, and in pursuance of such agreement such notes have 
customarily been brought to the bank and been negotiated by 
the secretary of the corporation, such facts are sufficient evidence - 
of the authority of the secretary to transfer a particular note 
and of the genuineness of the indorsement upon such note, the 
proceeds of the note having been placed by the bank to the cor- 
poration’s credit, and paid out on the corporation’s checks. 


: THE DECLARATIONS OF OFFICERS of 
snch corporation, made after the transfer to the bank, are inad- 
missible in a suit by the bank against the makers of the note,. 
for the purpose of showing want of authority in the secretary to 
make the transfer. 


3. Verdict Supported by Incompetént Evidence: Rrvirw. 
Where incompetent evidence is admitted against objections, but 
the admission of such evidence is not specifically assigned as 
error, this court will nevertheless disregard such incompetent 
evidence in considering the question whether the verdict is sus- 
tained by the evidence. 


Error from the district court of Cuming county. Tried 
below before Norris, J. 


M. McLaughlin, for plaintiff in error. 
C. C. McNish, contra. 


Irvine, C. 


The plaintiff in error brought this action in the district 
court of Cuming county to recover from the defendants in 
error upon a promissory note for $315, made to the order 
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of the J. H. Mahler Company, and by that company in- 
dorsed to plaintiff. The defendants admitted the execution 
of the note but alleged that it had been procured from them 
by the Mahler Company by fraud and without considera- 
tion, and that one Miller, the secretary of the Mahler Com- 
pany, had, without authority from that company, delivered 
the note to the plaintiff, and that the plaintiff knew that 
Miller had no authority to transfer the note. The plaintiff 
in reply denied the affirmative allegations of the answer, 
and pleaded that it was a bona fide purchaser for value be- 
fore maturity. 

The case was argued largely upon the question as to 
whether or not the bank took the note with notice of the 
fraud alleged. It will be observed, however, that the pre- 
cise issue tendered and joined was as to the transfer of the 
note to the bank and the authority of the officer making 
the same. ; 

Upon the part of the bank, its cashier testified that he 
bought the note for the bank in the ordinary course of 
business without notice of any of the relations existing 
between the Mahler Company and the makers; that the 
bank hadarrangements with the Mahler Company by which 
it agreed to discount notes held by the Mahler Company, 
not to exceed at any time $25,000; that this note was taken 
under that agreement; its proceeds placed to the credit of 

_ the Mahler Company and checked out by that company. 
He further testified that Miller, the secretary of the Mahler 
Company, presented most of the notes for discount. This 
note bears an indorsement as follows: “J. H. Mahler 
Company, per J. H. Mahler, Prest.” 

_ While the secretary of a corporation has not, merely by 
virtue of his office, authority to negotiate notes held by the 

corporation, it is well settled that if such an officer has been 
permitted by the directors to negotiate notes, or if the com- 

pany acquiesce in and receive the benefit of such acts, a 

purchaser of a particular note, familiar with such facts, 
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may assume the officer’s authority, and the corporation will 
not be permitted to set up a want of authority against such 
purchaser. (Lester v. Webb, 83 Mass., 34; Partridge v. 
Badger, 25 Barb. [N. Y.], 146; Foster v. Ohio- Colorado 
Reduction & Mining Co.,17 Fed. Rep., 130.) The tes- 
timony of the cashier brings the case within this rule. 
There is no direct evidence of the genuineness of the in- 
dorsement itself, but the indorsement being regular in form, 
and the note having been brought to the bank by that 
officer of the company who customarily attended to such 
business, the indorsement must be taken as genuine. As 
against this testimony there is nothing except the testimony 
of one of the defendants and another witness as to admis- 
sions or statements made to them by the president and secre- 
tary of the Mahler Company long after the bank took the 
note. This testimony was clearly inadmissible against the 
bank. The admission of this evidence, although there were 
proper objections and exceptions, is not specifically assigned 
as error in the petition in error; but it is assigned as error 
that the verdict is not sustained by the evidence, and the 
court, in passing upon that assignment, will not consider 
incompetent evidence admitted over proper objections and 
exceptions. The bank having made a prima facie case 
which was not disputed except by such incompetent evi- 
dence, there was no evidence sufficient to sustain the ver- 
dict in favor of the defendants. 


REVERSED AND REMANDED, 


THE other commissioners concur. 
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FREDERICK ScuMIp v. REGINA SCHMID. 
FILED SEPTEMBER 20, 1893. No. 4531. 


1. Review: Error PROCEEDINGS: MOTION FoR NEW TRIAL. 
To obtain a review upon error of matters occurring upon a trial 
in tbe district court, a motion for a new trial must have been 
made in that court, but, in the absence of such a motion, this 
court will examine the question as to whether the petition states 
@ cause of action. 


2. Petition for Reconveyance of Land. A petition alleging 
an agreement within the statute of frauds, but not alleging that 
such agreement was in writing, is sufficient after judgment. 


Error ‘from the district court of Saunders county. 
Tried below before MarsHALL, J. 


T. B. Wilson and Lamb, Ricketts & Wilson, for plaintiff 


in error. 
George I. Wright and M. B. Reese, contra, 


Irving, C. 


This case was originally brought into this court by ap- 
peal, but the transcript not having been filed within the 
period prescribed by law, upon motion the appeal was’ 
dismissed, and the appellant given leave to file a petition 
in error. No motion for a new trial was made in the trial 
court, and that fact precludes us from an examination of 
any of the questions raised, except those which arise upon 
the assignment of error that the petition does not state facts 
sufficient to constitute a cause of action. The petition al- 
leges that the plaintiff Regina Schmid, on August 23, 1887, 
was the owner of certain land described in the petition, and 
that the defendant Frederick Schmid, the son of Regina, 

_on said day, by the use of certain representations unneces- 
sary to here set forth, but which are alleged to have been 
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false and fraudulent, induced Regina to convey to him said 
lands, “upon the express understanding and agreement that 
said Frederick Schmid should thereafter, at any time, upon 
request. by the said Regina Schmid, her heirs, legal repre- 
sentatives, or assigns, reconvey said premises to said Regina 
Schmid, her heirs or assigns, or to such person or persons 
as she should designate, and should hold, use, and enjoy 
said premises * * * in trust for the said Regina 
Schmid, her heirs and assigns; the said conveyance of said 
plaintiff Regina Schmid to the said Frederick Schmid 
being for no consideration whatever except the trust afore- 
said.” It is alleged further that defendant now denies the 
trust. After stating certain other facts, possibly sufficient 
in themselves to justify the relief asked, the plaintiff prays 
for a reconveyance and for other relief. A decree was ren- 
dered snbstantially in accordance with the prayer of the 
petition. 

At this stage of the case the question of the sufficiency 
of the petition being now for the first time raised, the pe- 
tition should receive a very liberal construction and every 
intendment should be in its favor. The requirement of a 
writing signed by the person to be charged, in order to evi- 
dence an express trust in land, or create or transfer any in- 
terest therein, being a purely statutory requirement, it was 
not necessary at common law to plead the existence of such 
a writing. (Stephen, Pleading, 330.) 

The petition in the portion quoted contains sufficient 
averments to establish a trust, unless the Code has changed 
the common law rule so as to require in pleading a con- 
tract within the statute of frauds, the averments that the 
contract was in writing and was signed by the party to be 
charged. Safe pleading under the Code undoubtedly de- 
mands these averments, but their absence affects only the 
certainty of the pleading, and where the petition substan- 
tially pleads the agreement, and is silent on this point, the’ 
objection should be made by motion. The omission of such 
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averments does not invalidate a judgment rendered upon 
the petition. (Maxwell, Code Pleading, 15.) We think, 
therefore, that in this respect, if in no other, the petition 
states a cause of action, and that being the only question 
open for consideration, the judgment is 


AFFIRMED. 


THE other commissioners concur, 


SraTe oF NEBRASKA, EX REL, AUSTRIAN, WISE & 
Company, v. J. F. Duncan, County Jubak. 


FILED SEPTEMBER 20, 1893. No. 3830. 


i. Attachment: GARNISHMENT: AFFIDAVIT. In order to found 
proceedings in garnishment in aid of an attachment, it is neces- 
sary that the affidavit required by law be filed in the court issu- 
ing the process before notice is served upon the garnishee. 


: : JURISDICTION: SPECIAL APPEARANCE. In order 
that proceedings in garnishment may be pleaded against third 
parties, it must affirmatively appear from the record that the 
steps were taken necessary to confer jurisdiction, and a voluntary 
appearance and answer by the garnishee does not supply the 
place of such jurisdictional proceedings. 


: PRIORITIES. Undersection 946 of the Code, where 
several attachments are levied upon the same property, or the 
same persons are made garnishees in several cases, the justice 
issuing the order first served may, upon motion of any of the 
plaintiffs, determine the amounts and pfiorities of the several 
attachments; and he has authority to do this as well wheu the 
validity of some of the attachments or garnishments is disputed 
as wheu their validity is unquestioned. 


4, ———-: A DETERMINATION OF PRIORITIES so had constitutes an 
adjudication which cannot be collaterally attacked. 


5. County Courts: PowER TO VacATE JUDGMENTS, The county 
court, acting within its special jurisdiction, has power to vacate 
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judgments and final orders during the term at which they were 
rendered. 


6. . In cases within the jurisdiction of a justice of the 
peace a county judge possesses only the powers of a justice, and 
can only vacate judgmeuts and final orders in cases where jus- 


tices are expressly authorized so to do. 


.—: 


A county court acting within its special jurisdic- 
tion may vacate its judgments or final orders for irregularity in 
obtaining tbe same upon proceedings had in pursuance of sections 
602 to 610, inclusive, of the Code. 


: VALIDITY OF ORDER: COLLATERAL ATTACK. 
An order vacating such judgment or final order is not void for ° 
want of a finding that the applicant had a valid defense or cause 
of action. The want of such finding renders the proceedings, at 
most, only irregular or erroneous, and they are not on that account 
open to collateral attack. 


ORIGINAL application for mandamus. 
Wigton & Whitham, for relators. 


D. A. Holmes, John R. Hays, and Mahoney, Minahan & 
Smyth, contra, , 


Irvine C, 


This is an original application for mandamus to require 
the respondent, county judge of Madison county, to pay 
to the relators the amount of a judgment recovered by re- 
lators out of certain moneys paid into court in pursuance 
of garnishment proceedings and alleged to be properly ap- 
plicable to the satisfaction of relators’ judgment. There 
was an order of reference and a report made by the referee 
in favor of the relators, and the case now comes up upon 
the relators’ motion for judgment upon the report and the 
respondent’s exceptions to the report. 

Upon December 1, 1888, suits were begun in the county 
court of Madison county by Kaminer, Prinz & Co., J. T. 
Robinson Notion Company, Frankenthal, Freudenthal & 
Co., W. V. Morse & Co., and Turner & Jay against Corn- 
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bleth & Pelzer, and attachment proceedings were instituted 
in each case. Upon the part of the respondent there was 
offered in evidence before the referee affidavits entitled in 
each case, as follows: 

“D, A. Holmes, one of the attorneys for the plaintiff 
above named, being first duly sworn, deposes and says that 
he has good reason to believe, and does believe, that the 
Norfolk National Bank has property of the defendant, to- 
wit, a stock of merchandise, in its custody in this county. 

“D. A. HouMEs. 

“Subscribed in my presence and sworn to before me this 

Ist day of December, 1888. GroraE M. BEELS, 
“Justice of the Peace.” 

These affidavits were all objected to as incompetent. 
The copies appearing in the bill of exceptions show no cer- 
tificate of filing, but from some arguments in the brief it 
may be inferred that they were delivered to the officer with 
the order of attachment upon December 1. They were 
not filed in court until May 11,1889. The officer re- 
turned the orders of attachment showing that upon Decem- 
ber 1 he served the Norfolk National Bank as garnishee 
in each of said cases. Upon December 3 the relators 
commenced the action resulting in the proceedings upon 
which this case is based; they also instituted attachment 
proceedings, filed an affidavit for garnishment against the 
Norfolk National Bank, R. E. Levy, and John R. Hays. 
Upon December 4 notice of garnishment was served. 
These proceedings are admitted to be regular in every re- 
spect. Upon January 14, 1889, John R. Hays filed a 
written answer, verified by his oath, a single paper bearing 
the titles of all of the cases, and proceeding as follows: 

“Comes now John R. Hays, and for answer in garnishment 
in the above entitled causes of action, and in each of them, 
shows the court as follows: That on December 1, 1888, 
the defendants Cornbleth & Pelzer made and executed a 
chattel mortgage to the Norfolk National Bank, of Norfolk, 
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Nebraska, for $500, on all of defendants’ stock of mer- 
chandise, etc., in Norfolk, Nebraska, and on the same day 
defendants executed another chattel mortgage for $500 on 
the same goods to R. E. Levy, subject ‘to the first above 
described mortgage, both of which mortgages were on the 
same day placed in the hands of said John R. Hays for col- 
lection; that immediately affiant, on the same day, took 
possession of the mortgaged property under both of said 
mortgages and proceeded to sell the same at both public and 
private sale as thereto authorized; that all the mortgaged 
goods have been sold and the same have realized the sum of 
$2,527.98 ; that the expenses of said sale so far paid out 
amount to the sum of $297.73; that affiant does not now 
know of any further expenses, but there may possibly be a 
small bill or two yet unpaid; that affiant has paid to the 
Norfolk National Bank the amount due said bank on the 
above mentioned mortgage, as principal, $500, and interest, 
$2.08; total, $502.08; that affiant has not yet paid over to 
R. E. Levy the amount due on said mortgage, but still holds 
the same; that there still remains in the hands of affiant 
the sum of $1,728.17, as follows: 


Amount realized ........ccssccessecoes a scesadese seates $2,527 98 
Expenses paid...... sade bees tiiedsstiedevse $297 73 
Paid Norfolk National Bank........... 502 08. 

—_——-_ 799 81 

Now in affiant’s hands...... . sveseeieee ies $1,728 17 


“That there is now due and should be paid to R. E. 
Levy, on the mortgage hereinbefore mentioned, the sum of 
$500, with interest thereon at ten per cent from December 
1, 1888, and the balance left after that is held subject to the 
order of the court; that the Norfolk National Bank, nor 
the officers thereof, nor R. E, Levy, know anything about 
the amounts realized, nor the expenses attending the same, 
and none of them have any money or property of any 
kind in their control or possession, and had not at the time 
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of garnishment, as affiant is informed and verily believes; 
that affiant therefore respectfully askes that garnishee Nor- 
folk National Bank and garnishee R. E. Levy be dis- 
charged as such garnishees; that affiant be directed by the 
court to pay to R. E. Levy the amount due on the mort- 
gage mentioned, and that the court direct this affiant as to 
the amounts and persons to whom to pay the balance left, 
and that, when so paid, affiant be also discharged under - 
the garnishment proceedings.” 

In the course of time judgments were rendered against 
Cornbleth & Pelzer in each of the cases, and upon May 17 
an order was made in each case directing Hays to pay into 
court the sum of $1,205.84, in accordance with his answer. 
Upon the same day in the Kaminer, Prinz & Co. case the 
following order was made: 

“May 17, 1889, 1 P. M., this being the 12th day of the 
May, 1889, term of this court, the attorneys for the plaint- 
iff appeared and asked to have an order made requiring 
the garnishee in this action to pay into court the amount 
acknowledged by him to be in his hands belonging to de- 
fendant as per answer of garnishee on file. 

“F. P. Wigton, attorney for Austrian, Wise & Co., 
Hansen Empire Fur Factory, and James Forrester & Co., 
appeared and in open court objected to making order and 
distribution in the order of service for the reason that the 
affidavits for garnishment were not sufficient, and are void, 
and asked to have the same distributed in the order of 
service in the cases of Austrian, Wise & Co., Hansen Em- 
pire Fur Factory, and James Forrester & Co. 

“Attorney for plaintiff D. A. Holmes filed affidavit, 
marked Exhibit ‘B, attached to affidavit of garnishment 
marked Exhibit ‘A.’ (This affidavit shows that the affida- 
vit in garnishment was handed to the officer before notice 
in garnishment was served.) 

“After hearing the argument of counsel the objection is 
overruled, to which attorneys except, and it is ordered that 
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the answer of J. R. Hays, filed in garnishment in this case, 
be taken as true, and that the same be allowed, and that he 
pay me the sum found to be due the defendants after the 
payment of the mortgage to R. E. Levy, as stated in the 
answer in garnishment in this action filed January 14, 
1889. I find that attachment in this case was levied De- 
cember 1, 1888, at 11:15 P. M., and is prior to all other 
attachments in this case. It is therefore considered by me 
~ that Joseph Kaminer & Co. has prior lien upon the prop- 
erty attached in this case, and that the judgments be paid 
in the order of the priority of liens as follows: 

“First—Joseph Kaminer & Co., served December 1, 
11:15 P. M. 

“Second—J. T. Robinson Notion Co. and Frankenthal, 
Freudenthal & Co., served December 1 at 11:20 P. M. 

“ Third—W. V. Morse & Co. and Turner & Jay, served 
December 1, 1888, at 11:30 P. M. 

“Fourth—W. V. Morse & Co., served December 3, 
1888, at 11:15 P. M. 

“Fifth—James Forrester & Co., Hansen Empire Fur 
Factory, and Austrian, Wise & Co., served December 4, 
1888, at 7 A. M. 

“Witness my hand this 18th day of May, 1889. 

“J. F. Duncan, 
“ County Judge.” 

Upon May 18 the following order appears: 

“Tt appearing to the court that the above findings and 
orders, commencing with F. P. Wigton, attorney for Aus- 
trian, Wise & Co., etc., as found on page 168 and closing 
at middle of page 181 this docket, were made and entered 
through a mistake and misunderstanding between the court 
and the parties to be affected thereby, by their attorneys, as 
to what the application made by said attorneys was, the 
said findings and orders are hereby set aside, vacated and 
held for naught. It is therefore ordered that John R. 
Hays, heretofore garnislied in this action, pay to me the sum 
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of $1,205.84, the amount admitted by him to be due said 
defendant as per his answer heretofore filed in this case. 
“J. F. Duncan, 
“County Judge.” 

The respondents offered in evidence a transcript of the 
county court records as follows: 

“November 28, 1891, John R. Hays appeared as attor- 
ney for Joseph Kaminer & Co. in the above entitled case 
and filed motion, supported by affidavit, to have the order 
and entry made in this case by this court on the 18th day 
of May, 1889, vacated and stricken out, so far as the same 
attempts and purports to reverse and set aside the order 
made by this court in this case on the 17th day of May, 
1889. This vacation and correction is asked at this time 
on the ground of irregularity in obtaining the judgment or 
order now complained of. 

“Tt appears to the court from proof on file, that F. P. 
Wigton and Wigton & Whitham have been duly notified 
of this application and that they have accepted service of 
such notice. By agreement of the parties this case is con- 
tinued to December 5, 1891, at 1 o’clock P. M. 

“ Now on this 5th day of December, 1891, at 1 o’clock 
P. M., D. A. Holmes appeared for plaintiff Joseph Kam- 
iner & Co., and in favor of said motion; F. P. Wigton 
appeared adversely and objected to the jurisdiction or right 
of the court to entertain said motion, to hear any evidence 
in support thereof, or make the change prayed. Said F. 
P. Wigton filed no answer or demurrer to plaintiff’s de- 
mand, but made only the objection that the court could 
not, for want of jurisdiction, modify or in anywise change 
the order complained of. This objection was overruled, 
but the said Wigton made no exception to this ruling. 

“The sworn testimony of J. F. Duncan and D. A. 
Holmes was then offered to the court, and the cause was 
submitted to me upon the pleadings and the evidence. In 
consideration whereof I find that the order made by J. F. 
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Dunean, judge of this court, on the 18th day of May, 1889, 
in this cause, as such order appears recorded at the middle 
of page 181 of this docket, was irregularly obtained and 
should be set aside; that said order was made for the pur- 
pose of changing and reversing the order and judgment of 
this court in this cause on the 17th day of May, 1889. 
The court finds that both parties in interest were present 
in court on the 17th day of May, 1889, and argued the case, 
and upon such argument and presentation of the case the 
order and judgment of that date were entered. 

“ The court finds that the order made herein on the 18th 
day of May, 1889, was procured at the instigation and 
request of the parties who appeared in this cause adversely 
to the plaintiff, and that said order of May 18, 1889, was 
thus procured without the knowledge or consent of the 
plaintiff and in his absence. The court further finds that 
the statements contained in plaintiff'’s motion are true, and 
that the motion should be allowed and the prayer thereof 
granted. 

“Tt is therefore considered and adjudged that the docket 
in this case be, and the same hereby is, corrected by strik- 
ing out and setting aside the entry made by this court in 
this case on the 18th day of May, 1889, so far as the last 
named entry purports to modify or vacate the judgment of 
this court entered in this case on the 17th day of May, 1889. 
It is further ordered that said judgment entered as aforesaid 
on the 17th day of May, 1889, shall stand in full force as 
the legal judgment of this court in this case, and for the 
distribution of the money mentioned to the several credit- 
ors named in said judgment. -M. J. Moyer, 

ce County Judge.” 

This offer was objected to as incompetent, immaterial, 
and because the court had no jurisdiction to make the order 
contained in the record. The objection was sustained by 
the referee. 

Tt will be observed that the relators’ case was not begun 
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until two days after the notices of garnishment had been 
served in the other cases, and the question involved is as to 
the validity of the proceedings in those cases. The facts 
as above stated are practically undisputed, and upon these 
facts the referee found that the Norfolk National Bank did 
not appear or answer as garnishee in any of the actions, but 
that John R. Hays did voluntarily appear in the five first 
commenced, no notice of garnishment having been served 
upon him. The contention centers upon this finding and 
upon the referee’s conclusion that the county court obtained 
no jurisdiction by virtue of the garnishment proceedings 
in the cases first begun, the affidavits being held insufficient, 
and the garnishee having appeared voluntarily. 

A question was raised as to the sufficiency of the affi- 
davits in the cases begun December 1. The referee held 
that they were insufficient. It is said, first, that the affi- 
davits are insufficient in form to authorize any garnish- 
ment proceedings because they do not show that the Nor- 
folk National Bank is within the county where the actions 
were brought. Whether the omission of this averment 
renders the garnishment proceedings void, or whether it is 
a mere irrégularity which may be waived by the garnishee’s 
appearing and answering, it is not necessary to here decide. 

It is also urged that the garnishee in the actions of De- 
cember 1 was the Norfolk National Bank, while the answer 
was made by Hays in his own behalf, and he was a mere 
volunteer. This question is also eliminated from the case 
by the conclusion reached upon the next question, which, | 
we think, goes to the foundation of the whole proceedings. 

A recurrence to the statement of facts will show that 
there is nothing in the records of the cases of December 1 
showing that any affidavits for garnishment were filed in 
the county court until May 11, 1889, long after relators’ 
rights accrued, and after service upon the garnishee. On 
behalf of respondent it is argued that our statute only re- 
quires that such an affidavit should be made and not that 
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it be filed in the court. The question is a new one in this 
state, but the language of the Wisconsin statute is the same 
as our own, and the supreme court of Wisconsin, in the 
ease of Wells v. American Express Co., 55 Wis., 23, has, 
we think, determined the question in consonance with law, 
and upon general legal principles which cannot be ques- 
tioned. It is there said: “The entries in the docket of a 
justice of the peace showing appearance of the defendant 
would be sufficient to warrant the judgment in ordinary 
common law causes. But the proceeding of garnishment 
is special and statutory and in derogation of the common 
law. ‘It is a proceeding by which the debtor is compelled 
to pay another than his creditor, and the right of the cred- 
itor is transferred to another against his will, and this can 
only be done by force of the statute strictly pursued. It 
is in the nature of a proceeding in rem by which the plaint- 
iff is sought to be invested with the right to appropriate to 
the satisfaction of his claim against the defendant a debt 
due from the garnishee to him. This being the nature of 
the proceeding, the principle is elementary that jurisdiction 
of the court therein must affirmatively appear... * * * 
In most, and perhaps all, of the cases of garnishment 
sought to be introduced in evidence in defense of this ac- 
tion there is an entry by the justice that an affidavit was 
made and filed. What the affidavit contained does not ap- 
pear. The affidavit, being a prerequisite of jurisdiction, 
must not only appear upon the records, but be strictly 
sufficient; and not appearing, no jurisdiction whatever is 
shown in the justice.” And, as said in Steen v. Norton, 45 
Wis., 412, “In order to entitle a plaintiff to have recourse 
to the process of garnishment, in order to confer on the 
justice jurisdiction to entertain it, he must first make the 
affidavit required by the statute. * * * All proceed- 
ings founded on a materially defective affidavit are coram 
non judice, and no appearance, no submission of the gar- 
nishee, can operate to waive the defect of jurisdiction.” 
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It will be observed that the court thought it necessary 
not only that a sufficient affidavit should affirmatively ap- 
pear, but that it must appear from the records of the court. 
In order for the affidavits to appear from the record they 
must be filed,.and the question then recurs, when is it nec- 
essary that the filing should take place? We answer that 
it should be before the notice is served. Respondent con- 
tends that this is inconvenient, as in some cases causing de- 
lay which might be hazardous, and he supports that con- 
tention by the language of the statute requiring only the 
making of an affidavit. The argument ab inconvenienti is 
clearly unsound. It might as well be applied to writs of 
attachment, executions, or other process which issue only 
from courts in pursuance of proceedings already had therein ; 
and such force as the argument might have is more than 
met by the consideration that it would be on many accounts 
dangerous and unjust to permit an administrative officer 
to act in such extraordinary cases upon the authority of 
documents placed in his possession and not deposited in a 
public office. So far as the question turns upon the lan- 
guage of the statute, it may. be observed that sections 200 
and 926 of the Code, relating to undertakings for attach- 
ments, merely require the undertaking to be executed in 
the office of the clerk or the justice without any specific 
direction that they should be filed. Section 219 provides 
for the discharge of an attachment upon the evecution of a 
bond to perform the judgment. Section 255, relating to in- 
_ junction bonds, provides that no injunction shal] operate until 
the party obtaining the same shall give an undertaking. 
It would hardly be claimed that in any of these cases the 
andertaking or bond would be effectual until filed and made 
a part of the record of the case. For the reasons stated 
in the Wisconsin cases the garnishment proceedings were 
without jurisdiction until May 11, 1889, when the affida- 
vits were filed. Had they been contested down to that 
time they must have failed, and it will not do to allow the 
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filing of the affidavits upon that date to have a retroactive 
effect, and render valid proceedings had long before, and 
which both the courts and interested parties might right- 
fully assume from the state of the record down to that time 
to be wholly invalid. : 

The next question which arises is as to the effect of the 
proceedings of May 17,1889. The record shows that the: 
attorney for the relators on that day asked for an order of 
distribution in favor of the relators and certain others, ex- 
cluding the plaintiffs in the case of December 1; that there 
was a hearing upon this motion and a finding of the order 
of priority among the different plaintiffs. Section 232 of 
the Code provides that where several attachments are exe- 
cuted upon the same property or the same persons are made 
garnishees, the court, on motion of any of the plaintiffs, 
may order a reference to ascertain and report the amounts. 
and priorities of the several attachments. This power 
clearly confers upon the court authority to consider such 
report as in other cases and adjudicate priorities. Sec- 
tion 946, relating to justices of the peace, provides that 
in such cases the justice issuing the first order served, on 
the motion of any of the plaintiffs may determiue the 
amounts and priorities. It is claimed by the relators 
that the proceedings had on May 17 were not within the 
power conferred by these sections, for the reason that the 
validity of the proceedings was involved. In other words, 
respondent urges that the statute should be construed so as. 
to restrict it to cases where the validity of the different 
orders is unquestioned. Such a construction practically 
defeats the statute, because in such cases there is usually no. 
occasion for any adversary proceedings. We think the 
object of these sections was to provide a speedy and conven- 
jent method of determining such conflicting claims. The 
record shows that these proceedings were had upon the mo- 
tion of the relators and they were bound thereby. If these 
proceedings remain in force they constitute an adjudication 
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of the whole of the controversy against the relators which 
could only be attacked by appellate proceedings, and not 
collaterally. 

The order of May 18 purports to vacate the proceedings 

of the 17th. Was it effectual for that purpose? The 
provisions regarding courts of records apply to county 
courts, while acting within their special jurisdiction, and 
such courts have the same powers as the district court to 
vacate judgments or orders during the term at which they 
were rendered. (Noakes v. Switzer, 12 Neb., 156; Volland 
v. Wilcox, 17 Id., 46.) An inspection of the calendar 
shows that May 18 was within the term as fixed by statute, 
and the order was therefore within the power of the court 
in those of the cases involving upwards of $200; and its 
effect was to vacate the proceedings of May 17 in those 
cases. There was one suit begun by W. V. Morse & Co., 
in which less than $200 was claimed, and another by Tur- 
ner & Jay, of the same character. As to these cases the 
county judge had only the jurisdiction of a justice of the 
peace, and, except in those cases especially provided by 
statute, a justice of the peace has no power to set aside a 
judgment or final order after its rendition. (Coz v. Tyler, 
6 Neb., 297; Templin v. Snyder, 6 Id., 491; State, ex rel. 
Carter, v. King, 23 Id., 540.) The order of May 18 wasa 
nullity in the two cases referred to, and as to those the 
order of May 17 remained in force. 

Finally, what was the effect of the proceedings of De- 
cember, 1891? This was meant to be a proceeding nnder 
section 602 of the Code. It was brought within the time 
allowed by law; there was an appearance on behalf of re- 
lators, and the order of May 18 was set aside and distribu- 
tion ordered in accordance with tlie order of May 17. By 
section 610 of the Code the provisions of 602 are made 
applicable to county courts. It will be observed that in 
the record of 1891 there was no express finding that the 
applicant had a “valid defense or cause of action.” This 
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phrase, as applied to these proceedings, must be taken as 
meaning good grounds for having an order entered differ- 
ent from that which it was sought to set aside. Itis prob- 
able that by direct proceedings the order of 1891 might 
have been reversed for want of such a finding. The fail- 
ure to make such finding did not, however, oust the court 
of jurisdiction or open the proceedings to collateral attack. 
We think, therefore, that the referee erred in not receiving 
in evidence the record of November and December, 1891. 
The result of these proceedings is to reinstate the orders of 
May 17, and the referee should have found that the whole 
matter herein in controversy had been adjudicated in those 
proceedings adversely to the relator. We think the adju- 
dication was erroneous, but the remedy for that was by ap- 
peal or by proceedings in error. It follows that the writ 
must be denied. ; 


Writ DENIED. 


THE other commissioners concur. 


LeonarpD K, Scrogern v. JoHN W. McCLELuAnpb. 
FILED SEPTEMBER 20, 1893. No. 4270. 


1. Bank Checks: Tue STATUTE oF LIMITATIONS begins to run 
in favor of the drawer of a check at the latest after the lapse of 
a reasonable time for the presentment of the check. 


2, Foreign Laws: FAILure To PLEAD: PRESUMPTIONS. The 
courts of this state will not take judicial notice of the laws of 
other states, and in the absence of proof such laws will he pre- 
sumed to be the same as our own. 


Error from the district court of Nuckolls county. 
Tried below before Morris, J. 
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John M. Ragan and S. A. Searle, for plaintiff in error. 
Hi. W. Short, contra, 


Irving, C. 


The defendant in error sued the plaintiff in error in the 
district court of Nuckolls county upon a check drawn by 
plaintiff in error to the order of defendant in error for 
$746.22 upon Scroggin & Son, bankers, Mount Pulaski, 
Ill., and dated November 10, 1882. He alleged present- 
ment and dishonor of the check November 14, 1888. The 
suit was begun February 20, 1889. The plaintiff in error 
in answer pleaded, first, the statute of limitations; second, 
that the check was presented and paid at or about the day 
of its date; third, matter claimed to operate in estoppel, 
which it ‘will not be necessary here to notice’ The reply 
amounts to a general denial. The case was tried to the 
court, a jury being waived, and there was a general find- 
ing and judgment for the defendant in error. 

One of the errors assigned, and the only one which we 
shall notice, is that the court erred in not finding that the 
action was barred by the statute of limitations, This as- 
signment raises the question as to when the statute begins 
to run upon a bank check in an action against the drawer 
of the check. A check is in some respects analogous to a 
bill of exchange or a note payable on demand. On notes 
payable on demand the statute of limitations has been held 
to run from the date of the note. (Little ». Blunt, 9 Pick. 
[Mass.], 488; Wenman v. Mohawk Ins. Co., 13 Wend. 
[N. Y.], 267.) Where a drawer of a check had no funds 
to meet it, it was held that the statute began to rnu from 
the date of the check. (Brush v. Barrett, 82 N. Y., 400.) 

Tt is true that the last case was decided upon the theory 
that inasmuch as the drawer had no funds in the bank to 
meet the check, presentment immediately would have been 
unavailing, and a cause of action, therefore, arose in favor 
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of the payee as soon as the check was given. We can see, 
too, that there is a distinction between a note payable on 
demand and a check, as an action lies at once against the 
maker of a demand note without actual prior demand. 
(Norton v. Ellam, 2 M. & W. [Eng.], 461; Burnham »v, 
Allen, 1 Gray [Mass.], 496; New Hope Delaware Bridge 
Co, v. Perry, 11 Ill., 467.) Nevertheless a check is not 
designed for circulation, but for immediate presentment. 
(First National Bank of Wymore v. Miller, 37 Neb., 500.) 

The time within which presentment must be made is 
quite limited. Ordinarily, when the payee of a check and 
the bank upon which it is drawn are in the same town, a 
check must be presented before the close of bauking hours 
the day after it is received. (See cases cited in note to 
Holmes v. Briggs, 17 Am. State Rep. [Pa.], 804.) Other- 
wise it should be forwarded for presentment the day after 
it is received by the payee and presented the day after it 
is received by the agent for collection. Special circum- 
stances may excuse a greater delay, but no excuse is pleaded 
or proved for the delay in this case. We think that the 
statute should be deemed to have begun to run at the latest 
upon the expiration of a reasonable time for presenting 
the check, and that a delay for over six years would com- 
plete the bar of the statute beyond all question. 

It is claimed by defendant in error that delay in present- 
ing the check does not release the drawer unless he has 
been injured. This is the rule where suit is brought 
within the period of limitations, but the statute in all cases 
bars relief. The statute runs in favor of the drawer as 
well as others. It is also claimed that the drawer has, dur- 
ing the whole period, resided in Illinois, and that the stat- 
utory period is there ten years. This may be true, but it 
is neither pleaded nor proved. The court cannot take ju- 
dicial notice of the law of another state, but in the ab- 
sence of proof it will be presumed: to be Jike that of our 
own. (Lord v, State, 17 Neb., 526; Bailey v. State, 36 Id., 
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808.) Presuming the law of Illinois to be the same as our 
own, the action had been barred by the laws of that state 
at the time it was commenced here, and was, therefore, 
barred here. (Code of Civil Procedure, sec. 18; Hower v. 
Aultman, 27 Neb., 251.) Aside from the failure of proof 
upon this point the pleadings entirely failed to present the 
issue. Upon the face of the petition the action was barred, 
and a demurrer would have lain. 


REVERSED AND REMANDED. 


Ryan, C., concurs. 


Ragan, C., having been of counsel in the case, took no 
part in its consideration or decision. , 


Dantet C. Kavanaues v. I. OBERFELDER & 
CoMPANY. 


FILED SEPTEMBER 20, 1893. No, 4969. 


1. Trover and Conversion: PLEADING. A petition in an ac- 
tion in the nature of trover averred ownership generally of cer- 
tain chattels in the plaintiff. The defendant denied plaintiff’s 
ownership and alleged ownership in one B. F. S., and a seizure 
by defendant under proceedings against B. F.S. Held, That 
the title to the chattels was properly put in issue by these 
pleadings, and that plaintiff’s case was sustained by proof of 
ownership in Mrs. §., and a chattel mortgage made by Mrs. 8. 
to the plaintiff. 


2 Voluntary Assignments: PREFERRED CREDITORS. The as- 
signment law, Compiled Statutes, chapter 6, does not deprive 
insolvent debtors of their common law right to prefer creditors. 
The law merely prohibits preferences (with certain exceptions 
named in the act) when made in the assigument itself and pref- 
erences made within thirty days before an assignment actually 
executed, with notice upon the part of the creditor preferred 
that the debtor was then insolvent or contemplating insolvency. 
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Error from the district court of Platte county. Tried 
below before Post, J. 


Bowman & Smith and Pound & Burr, for plaintiff in 
error. 


Sullivan & Reeder and I. L. Albert, contra. 


Irvine, C. 


This cause has twice before been in this court. It is re- 
ported in 21 Neb., 483, and 29 Neb., 427. The former 
opinions contain a full statement of the facts. A third 
trial resulted in a verdict in favor of Oberfelder & Co., 
the plaintiffs below, for $2,072, and the defendant, this 
time, prosecutes error. 

It is claimed that the court erred in giving certain in- 
structions submitting to the jury the question as to whether 
B. F. Stump or Mrs. Stump was the owner of the goods 
in controversy. No exceptions were taken to the giving 
of these instructions, and they are, therefore, not presented 
to this court for review. If, however, the plaintiff in error 
is correct in his theory that the ownership of the goods 
was not put in issue by the pleadings, the point is prob- 
ably preserved by the assignment of error that the verdict 
was not sustained by sufficient evidence, and that it is con- 
trary to law, the estoppel pleaded having been held bad in 
29 Neb., 427, and not having been submitted to the jury 
upon the third trial. It is true that the plaintiffs below 
did not allege that the goods belonged to Mrs. Stump and 
that they derived their title through her. They do, how- 
ever, allege ownership in themselves, and issue was joined 
by the answer’s alleging ownership in Stump and a seizure 
upon process directed against him. We do not think it 
necessary for the plaintiff in an action of trover to trace in 
his petition the devolution of title to himself; and, while 
the evidence shows that Oberfelder & Co, claimed ownership 
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under a mortgage and not absolute ownership in the goods, 
we think evidence of such title was admissible under a 
general allegation of ownership; especially since the case 
has been twice considered by this court, and each time the 
true state of the title was treated as having been properly 
put in issue. , 

Plaintiff in error next argues that, conceding Mrs. 
Stump to be the owner of the goods, the mortgage to Ober- 
felder & Co, was fraudulent as against creditors. The ar- 
gument is that, at the time the mortgage was given, Mrs. 
Stump was contemplating making a general assignment 
for creditors; that through Mr. Oberfelder’s influence she 
was induced to make the mortgage, in effect preferring his 
claim; that an assignment was in fact drawn. This was 
not executed by her, or at least not delivered. It is claimed 
that the policy of our assignment law is to prevent pref- 
erences, except those permitted by the act, and that the 
execution of this mortgage operated to create an unlawful 
preference and to prevent anassignment, and must be treated: 
as void under section 42 of the assignment law. 

The assignment law was not intended to deprive a debtor 
of his right to prefer creditors. In Hershiser ». Higman, 
31 Neb., 531, it is said: “This court in numerous cases has 
held that it is competent fora debtor to secure one or more 
creditors to the exclusion of others where the transaction 
is not tainted with any fraudulent intent. The fact that 
Boylan was insolvent does not affect his right to secure part 
of his creditors.” And in Brown v. Williams, 34 Neb., 
376, the court, through Mr. Justice Post, says: “ It has 
been frequently held by this court that it was not the pur- 
pose of the assignment law to take away the dominion 
which, at common law, one is permitted to enjoy over his 
own property. A debtor in failing circumstances may still 
secure one or more of his creditors by mortgage or convey- 
ance absolute, provided the transaction is not tainted with 
fraud, although the effect of such conveyance or mortgage 
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is to defeat the collection of other claims.” And _ the 
case of Banks v. Omaha Barb Wire Co., 30 Neb., 128 
(the case relied upon by plaintiff in error), is cited in sup- 
port of that proposition. All these cases arose after the 
passage of the present assignment law. An assignment is 
avoluntary act. A debtor cannot be compelled to make it, 
and it is only when he does make such an assignment 
that section 42 of the act applies, and renders void trans- 
fers of his property made within thirty days before the 
making of such assignment with notice to the grantee of 
his insolvency. 

As was said in Hershiser v. Higman, supra, referring to 
sections 42 and 43 of the assignment law: “The above 
provisions do not in any manner affect mortgages given to 
preferred creditors more than thirty days before the mak- 
ing of an assignment, but such mortgages are valid unless 
followed by an assignment within thirty days after the 
same are given.” The common law right to prefer'a cred- 
itor, therefore, remains, and the assignment law only de- 
feats such preference when an assignment is thereafter 
actually made and delivered within the period provided by 
the act and under the circumstances therein designated. 

The sufficiency of evidence as to the ownership of the 
goods is generally questioned. Upon this point the testi- 
mony was conflicting, as from the former opinions it seems 
to have been upon the other trials. We have examined it 
and are satisfied that it is sufficient to support the verdict. 


JUDGMENT AFFIRMED, 


THE other commissioners concur. 


Vou. 37] SEPTEMBER TERM, 1893. 651 


Wheeler v. Van Sickle. 


JoHN L, WHEELER Vv. GEORGE A. VAN SICKLE, 
FILED SEPTEMBER 20, 1893. No. 4939. 


1. Review: RULING ON EVIDENCE: OBJECTIONS. An objection 
interposed to a question not answered by a witness does not pre- 
sent for review in this court the propriety of @ similar question 
asked at a later stage of the examination and answered without 
objection. 


2. Witnesses: IMPEACHMENT. Upon a second trial of a case it 
cannot be shown for the purpose of impeachment that upon s 
former trial a witness failed to-testify as to certain facts covered 
by his examination upon the second trial, unless it be also shown 
that he was interrogated as to such facts or that his attention 
was otherwise directed thereto, 


Error from the district court of Lancaster county, 
Tried below before TipBets, J. 


Lamb, Ricketts & Wilson, for plaintiff in error. 
Wooley & Gibson, contra. 


Irvine, C. 


The defendant in error recovered judgment in the dis- 
trict court of Lancaster county against the plaintiff in error 
for commissions claimed to have been earned in procuring 
a purchaser for real estate of the plaintiff in error. 

The plaintiff in error contends that the court erred in re- 
fusing to give the third instruction asked by him. This 
instruction was as follows: 

“You are instructed that before plaintiff can recover he 
must prove by a preponderance of evidence that he was the 
procuring cause of making a sale, or of producing a pur- 
chaser who is willing, ready, and able to buy on the terms 
proposed by the seller. Unless the principal, Birney, au- 
thorized his agent, Hitchcock, to accept defendant’s offer, 
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any acceptance by him would not make a sale, and would 
not entitle plaintiff to his commissions,” 

The substance of this instruction was given in the sec- 
ond instruction given at the request of defendant in error, 
and in the first, second, and third instructions given at the 
request of the plaintiff in error, as well as by the second 
and third given by the court of its own motion. No error 
can be predicated upon the refusal of this instruction. 

It is next claimed that the court erred in permitting the 
witness Hitchcock to testify as to the con‘ents of a letter 
received by him from one Birney, the purchaser whom the 
defendant claims to have produced. It is claimed that no 
sufficient foundation was laid for the introduction of sec- 
ondary evidence. This witness testified that he had re- 
ceived certain letters from Birney subsequently to one in- 
troduced in evidence; that he had made search for the lost 
letter and had not been able to find it. He was then asked 
to state what the letter contained. An objection was made 
and overruled, whereupon, without any answer having 
been given to that question, counsel for plaintiff in error 
interrogated the witness at some length as to the fact of the 
receipt of the letter in regard to which inquiry was made. 
After that examination the witness was again asked the 
contents of the letter. No further objection was interposed 
and the questions were answered. The objection to the first 
question asked is not sufficient to bring the competency of 
the evidence before this court for review. The examina- 
tion on the part of the plaintiff in error was in the nature 
of a cross-examination as to the foundation laid for this 
evidence, and the objection made before this cross-examina- 
tion cannot be extended so as to apply to a similar question 
asked and answered without objection, after the prelimi- 
nary testimony had taken a different form. 

It is urged that the court erred in excluding evidence to 
the effect that on a former trial of the case in the county 
court the witness Hitchcock had mentioned no such letter 
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as that last referred to as having been received and lost. 
In explanation of this point, it may be well to state that 
the principal controversy in the case was whether or not 
the purchaser whom the defendant in error claims to have 
produced, was willing to take the land upon the terms pro- 
posed by Wheeler. A letter from the purchaser to Hitch- 
cock, his agent in Lincoln, was introduced in evidence, but 
that letter contained reservations and conditions of such a 
nature as to prevent its being an absolute acceptance of 
Wheeler’s terms. The court instructed the jury to that 
effect. The defendant in error sought to show that very 
shortly after this letter was received another had come, 
absolutely accepting the terms, This was the letter alleged 
to have been lost. 

Hitchcock was asked, on cross-examination, whether in 
the county court he had testified that he had received a letter 
and lost it. He said he did not know. He was then 
asked, “Did you not there testify that this was the letter 
on which you acted and the only one you had from him 
after you sent him Wheeler’s proposition?’ He was also 
asked whether he testified anything about it and whether 
he stated its contents. To all of these questions he an- 
swered in effect that he could not remember. 

Mr. Wheeler in rebuttal was asked: ‘‘Did he (Hitch- 
cock) in that examination and trial claim that there was 
another letter on which he acted, except the one in evidence 
in this case?” This was objected to, as incompetent and 
immaterial, and because no evidence had been produced 
that Hitchcock had been interrogated relative to any such 
matter. Plaintiff in error then offered to show that Hitch- 
cock, during his examination in the county court, made no 
allusion to any letter except the one in evidence, and made 
no claim to having acted under the authority of any other 
letter. We think the trial judge was right in excluding 
this evidence. The foundation which would have justified 
impeaching evidence was in the question quoted, wherein 
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Hitchcock was asked whether he did not testify that the 
letter in evidence was the one on which he acted and the 
only one. There was no offer to produce any such evidence, 
but simply an offer to show that Hitchcock had not, in fact, 
testified in regard to any other letter, and there was no offer 
to show that hedid testify that the letter in evidence was 
the one upon which he acted, or that he testified that there 
was no other letter, or that his attention was called in any 
way to the subject of the second letter. Certainly no in- 
ference can be drawn against the credibility of a witness’s 
testimony because upon a former trial of the case he re- 
mained silent upon a subject upon which he had never been 
interrogated, and to which his attention was not directed. 
It is not the duty of witnesses to volunteer testimony, and 
their failure to do so cannot be shown for the purpose of 
impeaching them. 

It is alleged that the verdict was not sustained by the 
evidence. It would be useless to review the evidence in de- 
tail. We have examined it carefully, and while upon one 
or two points we are not satisfied that the jury reached the 
correct conclusion, we think there was sufficient evidence 
before them to sustain their verdict, and that under the rule 
established in this state it cannot be disturbed. 


JUDGMENT AFFIRMED, 


THE other commissioners concur, 
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In RE SUPREME CouRT COMMISSIONERS, 
FILED SEPTEMBER 26, 1893. No. 6672. 


1. Constitutional Law: Statutes: SupRemE CourT Commis- 
SIONERS. Under the act approved March 9, 1893, authorizing 
the supreme court to appoint three supreme court commissioners 
to assist in disposing of the business of the supreme coart, three 
commissioners were appointed who duly took the oath required 
by law, and prepared certain opinions in cases pending in the su- 
preme court. ‘ The syllabus of each case was examined by the 
court and approved by it, and the opinion then filed under the 
general rule of court that when so filed it should stand as the 
judgment of the court. Held, Notin conflict with the constitu- 
tion of the state. 


2 Supreme Court Commissioners: Duties. The commis- 
sioners themselves file no opinions. It is their duty to examine 
records, hear arguments, consider the authorities bearing upon 
the questions involved, and write opinions conforming to their 
views. In all these respects they are to act independently of 
the court, but their opinions have no force or effect until the syl- 
labus of each case is approved by the court and filed by it. 


3. 


: MoTIONS FOR REHEARING. Motions for rehearing may 
be filed as in cases where the opinions have been prepared by the 
court, and such motions will be considered by the court. If 
there is probable error a rehearing will be granted. 


OPINION. 


MAXWELL, Cu. J. 


In a number of cases decided by the supreme court com- 
missioners the validity of their acts is questioned, and it is 
alleged that a judgment entered by them is illegal and 
void. Instead of considering this question in connection 
with the motions for rehearing filed in several cases we will 
consider it by itself. The act creating the commission is as 
follows: 

“Section 1. The supreme court of the state, immediately 
upon the taking effect of this act, shall appoint three per- 
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sons, no two of whom shall be adherents to the same political 
party, and who shall have attained the age of thirty years, 
and are citizens of the United States and of this state, 
and regularly admitted as attorneys at law in this state, 
and in good standing of the bar thereof, as commissioners 
of the supreme court. 

“Sec, 2. It shall be the duty of said commissioners, un- 
der such rules and regulations as the supreme court may 
adopt, to aid and assist the court in the performance of its 
duties in the disposition of the numerous cases now pend- 
ing in said court, or that shall be brought into said court 
during the term of office of such commissioners. 

“Sec, 3. The said commissioners shall hold office for 
the period of three years from and after their appointment, 
during which time they shall not engage in the practice of 
law. They shall each receive a salary equal to the salary 
of a judge of the supreme court, payable at the same time 
and in the same manner as salaries of the judges of the 
supreme court are paid. Before entering upou the dis- 
charge of their duties they shall each take the oath pro- 
vided for in section 1 of article 14 of the constitution of 
this state. All vacancies in this commission shall be filled 
in like manner as the original appointment. 

‘Sec. 4. Whereas an emergency exists, this act shall take 
effect and be in force from and after its passage and approval. 

“Approved March 9th, A. D. 1893.” 

In pursuauce of this act the court appointed three com- 
missioners, who at once took the oath required by law and 
entered upon the duties of their office. At that time the 
court made a general order that the opinions of the com- 
missioners, when filed, in every case should stand as the 
judgment of the court. It may be well to state that the 
commissioners themselves file no opinions. They are all 
submitted to the court and the syllabus of each case is ex- 
amined. If approved, itis filed by the court. If not ap- 
proved, it is then returned to the commissioners to have 
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the same made to conform to the suggestions of the court, 
or the court itself makes the necessary changes. The 
court, however, desires to have the commission act inde- 
pendently in the first instance in rendering decisions, and 
to examine the records and investigate the authorities and 
endeavor to reach a correct conclusion in each case. Motions 
for a rehearing are filed in the same manner as in cases 
prepared by the court. These motions are carefully con- 
sidered by the court, and if sufficient cause is shown for a 
rehearing it will be granted. The court, however, files 
the opinions, and when filed they stand as the judgment of 
the court until vacated or modified. The attacks made on 
the commissioners, therefore, are unauthorized, and the ob- 
jections are overruled. 


THE other judges concur. 


Ernst F. Hartwia v. James L. Gorpon. 
FILED SEPTEMBER 26, 1893. No. 5160. 
1. Trial: Instructions. A party has a right to have his case sub- 


mitted to the jury upon the issues in his favor as presented by 
his pleadings and proof. 


: ORAL INSTRUCTIONS: REVIEW. The statute requires 
all instructions to a jury and modifications thereof to be in 
writing, and where oral instructions or oral modifications thereof 
are given, to which exceptions for that cause are taken, it is 
ground of error. 


Error from the district court of Gage county, -Tried 
below before APPELGET, J. 


Rickards & Prout, for plaintiff in error: 


The instructions should be applicable to the evidence in- 
troduced on the trial. It is error to disregard this rule. 
45 . . 
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(City of Lincoln v. Holmes, 20 Neb., 47; Stough v. Stefani, 
19 Id., 468; Ballard v. State, Id., 619; Meredith v. Ken- 
nard,11d.,319; Neihardt v. Kilmer, 12 Id., 38; Republi- 
can V. R. Co. v. Fink, 18 Id., 92.) Instructions should 
be in writing. (Ch. 19, secs. 52, 56, Comp. Stats.; Repub- 
lican V. R. Co. v. Arnold, 13 Neb., 488.) 


Griggs, Rinaker & Bibb, contra. 


MaxweELt, Cu. J. 


This is an action commenced by the plaintiff to recover 
from the defendant the sum of $98.60, balance due on a 
bill of merchandise sold to the defendant in error, Trial 
was had and judgment for plaintiff. Defendant appealed. 
to the district court. The defendant answered the petition 
of the plaintiff, admitted the claim of the plaintiff, and for 
further answer set up a counter-claim against the plaintiff 
in the sum of $250, moneys which he claimed to be due 
him on account of failure of a warranty of title to certain 
saloon fixtures which he alleged in his answer he purchased 
from the plaintiff for the sum of $550. The plaintiff re- 
plied denying each and every allegation of new matter con- 
tained in the answer. A trial was had to a jury. 

In addition to the testimony in behalf of the defendant, 
and sustaining his cause of action, the evidence tends 
to show the following facts: In 1884 one George Poffen- 
barger was indebted to H. R. W. Hartwig & Co., a whole- 
sale liquor firm of St; Joseph, Missouri, in a large sum of 
money, $600 of which was secured by chattel mortgage 
upon saloon fixtures and buildings located in the town of 
Blue Springs. In 1889 Poffenbarger sold the saloon fix- 
tures, with the consent of Hartwig & Co., to the firm of 
Sivey & Bloom, who paid $300 in cash and executed to 
Hartwig & Co. a promissory note for $300 due July 8, 
1889, as collateral te the note and mortgage which they 
already held against Poffenbarger. On or about the 5th 


aN 
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day of July, 1889, Sivey & Bloom became indebted to the 
plaintiff herein in quite a large amount for merchandise, 
and becoming embarrassed it was agreed between Sivey & 
Bloom and the plaintiff that George Poffenbarger should 
be placed in the saloon to receive the moneys and apply the 
proceeds after the payment of current expenses to the 
liquidation of Hartwig’s claim against Sivey & Bloom. 
Poffenbarger remained in this position until some time in 
May, 1890, when the defendant Gordon went to Blue 
Springs and negotiated for the purchase of the fixtures for 
the purpose of going into the saloon business in Blue 
Springs. After some preliminary arrangement a sale was 
consummated between the parties by which the defendant 
Gordon was to pay $550 for the saloon fixtures, $300 of 
which was to be paid in taking up a note which Sivey & 
Bloom had given to Hartwig & Co., the remaining $250 
to be paid upon the bills of the concern which had been 
contracted during the time that Sivey, or Sivey & Bloom, 
were running the business, About the 21st day of Octo- 
ber, 1889, Eli Sivey, who succeeded to the rights of Sivey 
& Bloom in said property, executed a mortgage to secure a 
note of $1,000 to one Walter Foster, and afterwards, on 
the 11th of November, 1889, Sivey executed another mort- 
gage upon the same property to Walter Foster to secure 
the sum of $1,000. Both these notes and mortgages 
were afterwards assigned by Foster to one William Little, 
who, in June, 1890, and after the sale to Gordon, at- 
tempted to foreclose the mortgages, and for that purpose 
commenced a replevin action in the district court of Gage 
county against Eli Sivey and the defendant Gordon, to 
recover possession of said property, which action was tried 
in the district court of Gage county and judgment rendered 
in favor of the plaintiff therein on the 18th day of Decem- 
ber, 1890; that action is now pending on error in this court. 

The theory on which this case was tried on the part of 
defendant in the court below was that Hartwig claimed to 
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be the absolute owner of the property, and, as such owner, 
sold the same to Gordon and warranted the title. The evi- 
dence fails to establish this theory. ‘The evidence shows 
clearly that the only interest Hartwig had in this property 
was to the extent of his mortgage of $300, three hundred 
of the $600 due him from Poffenbarger having been paid 
at the time Sivey & Bloom purchased from Poffenbarger. 
Of the $250 which Gordon paid, and for which he claims re- 
imbursement from the plaintiff, not one dollar was received 
_by Hartwig except on a merchandise bill which Sivey 
owed, and interest on the Sivey & Bloom note which had 
accumulated prior to the purchase by Gordon. Every cent 
of this $250 was paid out for the benefit of Sivey on bills 
which he nad contracted while running the saloon, except 
possibly $25 which went to pay a check which he had 
drawn. It is further shown by the evidence that Hartwig 
was in no manner responsible for any of these deb‘s to the 
payment of which the $250 was applied. How then can 
_it be claimed that the plaintiff is responsible for this money 
to Gordon and should pay the amount back to him? But 
it is contended on behalf of this defendant that Poffen- 
barger was the agent of the plaintiff, and that he received 
the $250. The interest of the plaintiff in the property ex- 
tended no further than his lien by virtue of the mortgage 
of $300. This amount was assumed by Gordon, who, as 
he himself testifies, went to St. Joseph and had an inter- 
view with the plaintiff, and it was then agreed that Gordon 
should pay the $300 to plaintiff, and that he should have 
six months’ further time in which to pay it. It seems he 
never complied with that part of his contract. This being 
true, Hartwig could have had no interest whatever in the 
$250 which was paid by Gordon and applied to the pay- 
ment of the debts of Sivey, and that Poffenbarger, in re- 
ceiving the money, if he did receive it, which is not entirely 
clear, could not have acted as the agent of Hartwig for 
that purpose. The extent and scope of Poffenbarger’s 
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agency is shown by the affidavit and letter of Hartwig 
introduced in evidence by the defendant: , 


“Srare oF Missourl, on 
County oF BUCHANAN, . 


“ Personally appeared Ernst F. Hartwig, who being duly 
sworn by me, upon his oath says that on July 5, 1889, he 
appointed George W. Poffenbarger his agent to hold and: 
keep in his possession the salbon fixtures and pool and: 
billiard tables located in the Sivey & Bloom saloon at 
Blue Springs, Nebraska, until he could find a purchaser 
therefor; that about the fore part of May, 1890, said 
George W. Poffenbarger sold said fixtures and pool and 
billiard tables to J. L. Gordon, which sale he confirmed. 

“Ernst F. Hartwie. 

“Sworn and subscribed to before me this first day of 

December, 1890. Max ANpRIANO, 
“SEAL. } Notary Public.” 
“Sr. Josepu, Mo., Dec. 1,1890. © 

“Mr. G. W. Poffenbarger, Blue Springs, Neb—DEaAR’ 
Str: Yours to hand and all contents duly noted. En- 
closed I hand you my affidavit which I think will be sat- 
isfactory in covering disputed points in the Sivey & Bloom 
and J. L.Gordon business. As to sale made to J. L. Gordon 
about May 1, 1890, of billiard and pool tables and barroom 
fixtures, will state that you were empowered by us to make 
the transfer as our agent of above named fixtures then in 
your possession. J. 1. Gordon accepting note of Sivey & 
Bloom, amount of same, $300, bearing interest at ten per 
cent; date of note April 8, 1889, payable 90 days after 
date. On this note J. L. Gordon paid interest to May 1, 
1890, $32.50, and agreed that he would pay principal and 
interest amounting to $315 November 1, 1890, without 
fail. Of course Gordon’s failure on complying with the 
agreement leaves him out, and the goods revert back to us. 
I hope you will succeed in getting everything in good 
shape so that there will not be any more disputes here- 
after. Yours respectfully, §E, F. Harrwie.” 
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These two papers should be read and construed together. 
They show that Poffenbarger was to hold possession of the 
saloon fixtures, pool and billiard tables until a purchaser 
could be found. Therefore, it will be observed that Hartwig 
assumed no control over the saloon, or over any property, 
except such as was covered by his chattel mortgage. The 
letter also shows just what plaintiff understood at the time 
in relation to the sale to Gordon, 7. ¢., that all he, plaintiff, 
had to do with the transaction was to receive the $300 and 
interest which was due him, and which, as he says in the 
letter, Gordon agreed to pay “ November 1 without fail.” 
Nowhere in this letter or affidavit is any reference made 
to the $250 which Gérdon claims he paid to Hartwig or 
his agent. 

The court instructed the jury as follows: 

“The court instructs the jury that where a vendor in 
possession of personal property either by himself or agent 
sells the same to a purchaser who buys in good faith, be- 
lieving he is obtaining a clear title to the property, there is 
an implied warranty of title by the vendor; and if in such 
case there is an outstanding claim of title, evidenced by a 
duly filed chattel mortgage.on the property sold, and the 
mortgagee takes possession of said property under a writ 
of replevin, thereby depriving the purchaser of the posses- 
sion of said property, and upon the trial of the replevin 
suit the judgment for the possession of the property is for 
the said mortgagee, then and in that case the purchaser of 
said property would be entitled to recover, against the 
vendor of the same; damages by reason of the failure of 
the vendor's title.” 

- This instruction as an absolute proposition of Jaw is no 
doubt correct, but it is not applicable ‘to the testimony in 
the case as it in effect assumes that the plaintiff had sold 
the property to the defendant. 

- The plaintiff asked the following instructions, ai 
were refused : 
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“1. The jury are instructed that if you believe from the 
evidence that the title transferred to Gordon as stated in 
defendant’s answer failed by reason of chattel mortgage 
given on said property by one Sivey after the date of the 
sale described in defendant’s answer, then you are in- 
structed that such failure is no fault of the plaintiff, nor 
does such failure come within the breach described in de- 
fendant’s answer; and if you so find the facts to be, you 
should find for the plaintiff. 

“2. The jury are instructed that if you believe from the 
evidence that H. R. W. Hartwig & Co., prior to the time 
that the defendant Gordon purchased the goods in question, 
had a claim against one Sivey, and that the only part that 
Hartwig & Co. took or had in the sale in question was for 
the better securing an indebtedness.due them, and that at 
said time the real title to such property was in said Sivey, 
then you are instructed that the failure of said title at any 
subsequent time is not chargeable to this plaintiff, and you 
should find for the plaintiff.” 

These instructions should have been given. This was 
the plaintiff’s theory of the case as presented by his plead- 
ings and proof, and he had a right to have the case as 
presented by: him submitted to the jury. The court there- 
fore erred in refusing the instructions, There is some 
complaint that certain oral instructions were given to the 
jury, to which exceptions were taken on that ground. Our 
statutes provide that all instructions and modifications 
. thereof shall be in writing, and it is ground of error if they 
are given orally. An exception, however, must be taken on 
that ground. This seems to have been done in this case. 
The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 
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M. M. Barney v. JosepH PINKHAM. 
FILED SEPTEMBER 26, 1893. No. 4844. 


1. Trial: INSTRUCTIONS: REQUESTS: OBJECTIONS: WAIVER. It is 
the duty of the court on its own motion to state the issues as 
presented by the pleadings to the jury. If, however, it fails to 
do so, & request to that effect must be made, and upon the failure, 
an exception taken. If no exceptions are taken and the objec- 
tion not assigned in the motion for a new trial, it will be deemed 
waived. 


2. Instructions held to state the law correctly. 


3. The evidence, being conflicting, was fairly submitted to the 
jury. 


Error from the district court of Kearney county. 
Tried below before Gastin, J. 


Greene & Hostetler, for plaintiff in error. 
St. Clair & McPheely, contra. 


MAXWELL, Cu. J. 


The cause of action in this case is stated as follows: 

“The plaintiff complains of the defendant for that at the 
time of the transactions, wrongs, and injuries hereinafter 
named, to-wit, prior to and until April 27, 1888, plaintiff 
was the owner of a certain roan mare of the actual value 
of $200; that on or about the 21st day of April, 1888, the - 
said mare became and was sick with disease then unknown 
to plaintiff; that on said date last aforesaid, and for a long 
time prior thereto, the defendant claimed to be, and adver- 
tised and held himself out to the public and to plaintiff to 
be, a veterinary surgeon and asked to be employed as such 
in the treatment of sick and diseased horses; that the plaint- 
iff, on or about the 22d day of April, 1888, employed the 
defendant as a veterinary to treat and doctor the said mare 
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for her said sickness for pay; that defendant, under said 
employment and in the capacity of veterinary aforesaid, 
visited said mare a number of times, examined her, diag- 
nosed her case, prescribed medicines as remedies for her, 
gave her medicine and drugs, and treated and caused her 
to be treated under his sole direction, control, and manage- 
ment from said last named date until on or about April 27, 
1888, when said mare died. 

“ Plaintiff alleges that the defendant, at the time of said 
employment and the treatment of said mare, was incompe- 
tent to treat sick and diseased horses; that he was grossly 
ignorant and unskilled in the profession of veterinary, and 
did not possess nor bring to the treatment of said mare or- 
dinary skill or due care, but so ignorantly, carelessly, and 
unskillfully treated and administered medicine to her, and 
in such large quantities, as to cause and did cause the death 
of said mare; that he gave and administered to said mare 
drugs wholly improper to be given for her treatment and 
cure, and by such treatment aforesaid, done ignorantly, un- 
skillfully, and negligently, caused her death as aforesaid, to 
the damage of the plaintiff in the sum of $200; that by 
reason of the premises the defendant is justly indebted to. 
the plaintiff in the sum of $200, which is past due and 
wholly unpaid, and for which sum, with costs of suit, 
plaintiff demands judgment against the defendant.” 

The answer is a general denial. On the trial of the 
cause the jury returned a verdict for $135 in favor of Pink- 
ham, and a motion for a new trial having been overruled, 
judgmeut was entered on the verdict. 

The first error complained of is the failure of the court 
to state the substance of the issues to the jury. In this 
case the court referred them to the petition. It no doubt is 
the duty of the court to state the substance of the issues to 
the jury, and this should be done without request; but if, 
the judge fail to do so, he should be requested to charge as 
desired, and if he refuses to so charge, an exception 
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should be taken. In the case at bar no exceptions were 
taken, nor is the objection made in the motion for a new 
trial. The objection, therefore, cannot be considered. 

_ The instructions need not be reviewed at length. They 
state the law correctly and seem to be based on the testi- 
mony. 

It is objected that there is not sufficient testimony to sus- 
tain the verdict. An examination of it shows that it is 
conflicting ‘upon the principal questions and was proper 
for a jury to consider. There is no error apparent in the 
record and the judgment is 

AFFIRMED, 


THE other judges concur. 


Horton, GirMoreE, McWriirams & Company v. Mar- 
TIN C. BLOEDORN ET AL. 


FILED SEPTEMBER 26,1893. No. 4914. 


1. Partnership: Firm Property: SALE By INDIVIDUAL: 
MORTGAGE BY ONE PARTNER TO SECURE FigM DEstT: Con- 
VERSION. Where there is no sufficient reason for making a sale 
of the whole of the partnership property, one partner, without 
consultation with, or consent of, his copartner, cannot sell the 
firm property. If, however, the firm is insolvent, one partner in 
the firm name may in a proper case give security on a stock of 
goods to secure a Jona fide debt of the firm. 


2. Instructions as to duress held to state the law correctly. 


Error from the district court of Platte county. Tried 
below before Post, J. 


Harwood, Ames & Kelly and McAllister & Cornelius, for 
plaintiffs in error. 


Sullivan & Reeder, contra. 


Vou. 37] SEPTEMBER TERM, 1893. 667 


Horton vy. Bloedorn. 


-MaxweE tt, Cu. J. 


On the 14th day of May, 1888, Daniel J. Maher and 
Martin Maher were engaged as a onerinerki: under the 
firm name of D. J. Maher & Co., in the business of retail 
dealers in general hardware at Platte Center, Nebraska, 
and were indebted to the plaintiffs, Horton, Gilmore, Mc- 
Williams & Co., in the sum of $1,201.11. At about 2 
o’clock P. M. on that day one Van Brunt, as the agent of 
the plaintiffs, applied to the defendauts at their place of 
business in Platte Center for the payment or security of 
plaintiffs’ claim. Martin Malier, one of the members of 
the firm, was absent from the town and did not return un- 
til the following day; but Daniel J. Maher, who was the 
member of the firm having principal charge of the general 
business, was present. After negotiations consuming the 
entire afternoon, Daniel J. Maher, at about 7 or 8 o’clock 
in the evening, executed a bill of sale of all the merchan- 
dise, stock in trade belonging to D. J. Maher & Co., to 
the plaintiffs in satisfaction of, or in security of, the plaint- 
iffs’ claim, and delivered the same, together with the prop- 
erty intended to be conveyed to Van Brunt, as the agent 
of the plaintiffs. This property comprised the entire as- 
sets of the firm and was not in value in excess of the 
amount of the indebtedness to the plaintiffs. Van Brunt 
received of Daniel J. Maher the key to the store in which 
the property was situated, and immediately went into actual 
possession of the same, claiming title thereto in the plaint- 
iffs under the bill of sale. The bill of sale was signed by 
Daniel J. Maher in the name of D. J. Maher & Co. 

Afterwards, on the same day, probably about 9 o’clock 
P. M., Daniel J. Maher executed to the intervenors herein, 
the Empkie Hardware Company, a promissory note for 
$800 in consideration of indebtedness from said copartner- 
ship to said hardware company, and alsc executed and de- 
livered in like manner to said Empkie Hardware Company 
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a mortgage upon the goods and chattels theretofore con- 
veyed to the plaintiffs in error and conditioned for securing 
the payment of the note. Subsequently, and on the 16th 
day of May, 1888, the defendant Martin C. Bloedorn, as 
the sheriff of Platte county, levied, upon all the goods and 
chattels above mentioned, executions issued upon judg- 
ments rendered against the said D. J. Maher & Co. in 
favor of others of their creditors, and was assisted in such 
levy by the defendant Israel Gluck. Thereupon the plaint- 
iffs began this action against the defendants Bloedorn and 
Gluck, to recover damages for the wrongful conversion of 
the property, the petition being: in the usual form in such 
cases. 

The Empkie Hardware Company was permitted to in- 
tervene in this action, and it and the defendants -Bloe- 
dorn and Gluck filed separate answers to the petition, 
which, however, are substantially alike, and each of which 
contained two defenses which may be briefly stated as fol- 
lows: First, that the conveyance and bill of sale of the plaint- 
tiffs were void because they were executed by D. J. Maher 
without the actual knowledge, consent, or concurrence of his 
partner, who was then temporarily absent from Platte Cen- 
ter, and that they had for that reason on the second day 
thereafter been expressly repudiated and attempted to be re- 
scinded by the said Martin Maher; and second, that the bill 
of sale and transfer were void because they had been ob- 
tained from Daniel J. Maher by means of duress, it being al- 
leged that Van Brunt, in order to obtain the same, said to said 
Daniel J. Maher that the latter had been guilty of a crim- 
inal offense in incurring of the indebtedness in considera- 
tion for which the same was given, and in having given 
the plaintiffs a check for the sum of $700 upon a bank in 
which Maher or Maher & Co. had no moneys, and in mak- 
ing false property statements to plaintiffs upon which 
plaintiffs had been induced to sell and deliver goods to the 
firm upon credit, by means of which Maher had become lia- 
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ble to arrest and imprisonment in the penitentiary, and that 
unless he immediately executed and delivered to the plaint- 
iffs the bill of sale, and delivered to Van Brunt, for the 
plaintiffs, possession of the property, he, Maher, would 
be arrested and prosecuted for the alleged criminal offenses, 
and convicted thereof, and sent to the penitentiary. The 
court, at the conclusion of the trial, instructed the jury 
that Maher, under the circumstances, as managing partner, 
had authority to convey the property in controversy to the 
plaintiffs, for and in the name of D. J. Maher & Co., 
either to satisfy or secure the indebtedness of said firm to 
the plaintiffs, providing that the transfer was in good faith 
and without any intent to hinder, delay, or defraud the 
other creditors of said firm or his copartner, Martin Maher, 
of which there was no allegation or proof. So that this 
feature of the case may be regarded as having been dis- 
‘posed of by the court, and not to have been considered by 
the jury, and may be properly laid out of consideration in 
this court. The bill of sale and transfer to the plaintiffs, 
in other words, are, for the purpose of this argument, to 
be treated as valid unless the same are subject to be avoided 
by reason of the alleged duress. 

On the trial of the cause the court instructed the jury-as 
follows: 

“1, That said D. J. Maher, as managing partner, had 
authority to convey the property in controversy to plaint- 
iffs for and in the name of D. J. Maher & Co. either to 
satisfy or secure the indebtedness of said firm to plaintiffs, 
providing said transaction was in good faith and without 
any intent to hinder, delay, or defraud the other creditors 
of the firm or his copartner, Martin Maher, and cannot 
be set aside or annulled on the sole ground that the said 
Martin Maher was not present and did not personally join 
in, or consent to, such conveyance. 

“9, If plaintiffs have any cause of action in this case 
it is against both defendants Bloedorn and Gluck for the 
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full amount of their, plaintiffs’, interest in the property in 
controversy. ; 

“3. The instrument, by virtue of which plaintiffs claim, 
purports to be a bill of sale and is in due form of law, and 
if executed and accepted in good faith as explained in the 
last paragraph hereof will entitle them to recover. 

“4, You are charged, however, that if the written con- 
- veyance referred to was procured from said D. J. Maher 
by means of duress it would not be in good faith as the 
term is here used, but on the contrary wonld be voidable; 
that is, the said D. J. Maher and Martin Maher might in 
such case disaffirm the contract in question by any act which 
would clearly indicate an intention on their part to disaffirm 
and repudiate the aforesaid contract; and a notice to Mr. 
Van Brunt on the 16th day of May following the convey- 
ance to plaintiffs that they elected to disaffirm said contract 
would be sufficient evidence of a disatlirmance, provided 
that you find that said contract was procured by duress as 
here explained. : 

«5, The burden of the proof is upon the defendants upon 
the question of duress; that is, the presumption of law is 
that the conveyance of the property to plaintiffs was the 
voluntary act of said D. J. Maher, hence in order to find 
that said conveyance was procured by duress the defendants 
must satisfy you by proof and a preponderance of evidence 
that at or a short time previous to the execution thereof 
plaintiffs’ agent or attorney had threatened said D. J. Maher 
with arrest and prosecution for an alleged crime, and that 
the threats so made, if any were in fact made, must have 
been of such a character as to naturally overcome the mind 
and will of a person of ordinary firmness and deprive him 
for the time being of the power of mind and will to resist 
the demand by the person making such threats. 

“6, You are also charged that the threatened injury, in 
order to amount to duress, must beimmediate. By a mere 
threat to prosecute the witness Maher at some indefinite 
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time in the future, particularly if he, Maher, at the time 
knew the person making such threat had no present means 
of carrying it into execution by actually taking him into 
custody, and he still had within his own knowledge the 
power and opportunity to make a defense to such threatened 
prosecution, the contract in question cannot be avoided, 
set aside, or disaffirmed on the ground that it was procured 
by duress. 

“7, There is still another question of fact in this case. 
You have noticed that evidence has been offered tending to 
prove that the instrument of conveyance executed by D. J. 
Maher, for and in the ngme of D. J. Maher & Co., was in- 
tended merely as a security for the amount due and owing 
plaintiffs—in short, that, according to the intention of the 
parties, it was in effect a mortgage only, and you are required 
to find whether it was intended as an absolute sale of the 
property conveyed to plaintiffs or merely a security. 

“8. If you find from the evidence that the agreement be- 
tween D. J. Maher and Van Brunt on the 14th day of May, 
1888, was that plaintiffs should take possession of the 
goods conveyed and satisfy their claim of $1,201 and turn 
over or account to D, J. Maher & Co. or their creditors any 
balance remaining, the transaction would in law be merely 
a mortgage and not a sale.” 

In our view, one partner, where there is no sufficient 
reason for making the sale, cannot sell the whole firm prop- 
erty without consultation with or consent of his copartner. 
If, however, the firm is insolvent, one partner may, in a 
proper case, sell or execute a mortgage upon the stock to 
secure a bona fide debt of the firm. In Sullivan v. Smith, 
15 Neb., 476, this rule was applied toa conveyance of real 
estate where one of the partners had absconded. This 
question seems to have been fairly submitted to the jury. 

There was some testimony tending to show duress, and 
it thus became a question of fact for the jury. The in- 
structions on that question submit the question fully and 
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fairly and the verdict is not against the weight of evidence. 
There is no error apparent in the record and the judgment is 


AFFIRMED, 
Norvat, J., concurs, 


Post, J., took no part in the above decision. 


Tuomas VINCENT v. State oF NEBRASKA, 
FILED SEPTEMBER 26, 1893. No. 3150. 


1. Homicide: RuLines on Apmissron or TESTIMONY: BILL OF 
Exceptions: Review. Certain assignments of error in this 
case not considered, for the reason the alleged rulings were not 
preserved by a bill of exceptions. 


2. Supreme Court: JurispDIcTION: NEw Trrau. The supreme 
court has no original jurisdiction or authority to vacate a judg- 
ment and grant a new trial in a cause tried and determined in 
a district court. The jurisdiction of this court to grant a new 
trial in such case is appellate only. 


3. Homicide: EvipDENcE oF Goop CHARACTER: INSTRUCTIONS: 
Review. Itis reversible error to instruct the jury in a crim- 
inal case that ‘‘evidence of good character is eutitled to great 
weight when the evidence against the accused is weak or doubt- 
fal, but is entitled to very little weight when the proof is strong,” 
as it invades the province of the jury. It is for them, and not 
the court, to determine what weight shall be given to evidence 
of good character. 


Error to the district court for Custer county. Tried 
below before Hamer, J. 


C. W. McNamar, for plaintiff in error. 


George H. Hastings, Aitorney General, for the state. 
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Norvat, J. 


Plaintiff in error was tried in the court below upon an 
information charging him with the murder of one Enoch 
Young. There was a verdict of guilty of murder in thie 
second degree, and the accused was thereupon sentenced to 
corifinement in the penitentiary-for the period of twenty- 
four years. To reverse said judgment he brings the case 
to this court. : 

The first, second, third, and fourth assignments in the 
motion for a new trial and in the petition in error are based 
upon certain alleged rulings of the trial court on the ad- 
mission of testimony. These alleged errors cannot be 
reviewed by this court, for the reason there is no bill of 
exceptions in the case, and there is nothing to show whether 
any objections were made in the trial court to the introduc- 
tion of the testimony complained of. For the same reason 
the: fifth, sixth, seventh and ninth assignments of error 
eannot be considered. Since there is no bill of exceptions 
we cannot know whetlier the official stenographer read to 
the jury part of the evidence of the state’s witnesses, or 
whether witnesses were called and examined by the county 
attorney, when introducing his evidence in chief, whose 
nanies were not indorsed on the information, or whether 
the jury were allowed to separate after they had retired to 
consider their verdict, or whether the verdict is contrary to 
the evidence. 

It appears from numerous affidavits filed in this court 
that the reason the evidence taken on the trial and the rul- 
ings of the trial court were not preserved by a bill of. ex- 
ceptions is on account of the inability of Mr. Neevs, the 
official stenographer, to take down all the testimony and 
proceedings of the court, or to read and’ transcribe. his 
notes. For this reason we are asked to grant a new trial, 
and the case of Curran v. Wilcox, 10 Neb., 449, is cited as 
authority in support of the contention of plaintiff in error. 

46 
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It was there decided that in a proper case a new trial will 
be granted a party who, without fault on his part, is de- 
prived of a bill of exceptions, by reason of the court re- 
porter failing to make a transcript of the oral proceedings 
of the trial within the time limited by law. We do not 
question the soundness of the doctrine there laid down, but 
it is not an authority here. In that case a petition was. 
presented to the district court praying a new trial on the 
ground above stated, which application was denied. On 
error to this court, the decision of the district court was 
reversed and set aside. In the case we are considering, no 
application for a new trial was made to the trial court on 
the ground of the inability of plaintiff in error to obtaina 
transcript of the testimony. Had such an application. 
been made to that court, and the same had been by it re- 
fused, then we could ‘have reviewed the decision. The 
supreme court has no original jurisdiction or authority to. 
vacate a judgment and grant a new trial in a cause tried 
and determined in a district court. Its jurisdiction in such 
matter is appellate only. (Paulson v. State, 25 Neb., 347.) 

Complaint is made of the instruction of the court re- 
lating to evidence of good character of the accused. The 
instruction to which objection is made reads as follows: 

“13. Evidence of good character is entitled to great 
weight where the evidence against the accused is weak or 
doubtful, but is entitled to very little weight when the 
proof is strong.” 

This instruction invaded the province of the jury and 
was highly prejudicial to the defendant. A person accused 
of a crime may on the trial introduce evidence of his good 
character, no matter how heinous the offense charged, or 
how strong the evidence may be against him, and when 
such evidence is before the jury, it is their duty to give it 
such weight as they believe it entitled to. Itis for them, 
and not the court, to say what importance should be given 
to evidence of good character. Instructions substantially 
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the same as the one above quoted, which were given in 


other cases, have been condemned by this court. (See Long’ 


v. State, 23 Neb., 33; Johnson v. State, 34 Id., 257, 51 N. 
W. Rep., 835.) Controlled by these views, we are obliged 
to reverse the judgment of the court below. 


REVERSED AND REMANDED. 


THE other judges concur. 


M. R. SmirH Et au. v. N. H. Jonson ET aL. 
Firep SEPTEMBER 26, 1893. No. 5138. 


1, Ruling on Motion for New Trial: Fina Orpen. An 
order denying a motion for a new trial is not final in sucha 
sense as to constitute a final judgment, nor is a mere judgment 
for costs. BS 


2 Review Before Entry of Final Judgment: Error Pxo- 
CEEDINGS: DISMISSAL. The rulings of the district court can- 
not be reviewed in this court before final judgment has been 
entered upon the merits of the case in the court below. 


Error from the district court of Buffalo county. Tried 
below before HaMER, J. 


Dryden & Main, for plaintiffs in error. 
Greene & Hostetler, contra, 


Norvat, J. 


This was an action by M. R. Smith and Alfretta Smith 
against the defendants in error to recover for the conver- 
sion of certain personal property. There was a trial to a 
jury, which resulted in a verdict for the defendants. Plaint- 
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iffs filed a motion for @ new trial, which was oyerruled by — 

‘the court. The journal entry in the case reads as follows : 
’ “Now, on this 30th day of March, 1891, this cause 
coming on. for hearing upon the petition for a new trial, 
filed herein by the plaintiff, the court in consideration 
thereof, and being fully advised in the premises, does over- 
rule the same, to. which. ruling of said court the plaintiffs 
except, and the exception is allowed by the court, where- 
upon the court enters up judgment against. the plaintiffs 
for costs of this action, taxed at $36.23.” 

This is not a final judgment upon the merits of the case, 
but is merely a judgment for costs. An order denying a 
motion for a new trial is not a final judgment, although, 
if erroneous, the error may be made available on a review 
of the case in the appellate court, after final judgment has 
been given in the action. The. rule is that an order of a 
court is not final in such a sense as to constitute a final 
judgment, unless it-disposes of the entire case. There is 
nothing to prevent the court below from changing its rul- 
ing. It may yet set aside the verdict of the jury and 
grant, the plaintiffs a new trial. (Sprick v. Washington 
County, 3 Neb., 253; Nichols v. Hail, 5 Id., 194; Riddle 
vs: Yates, 10 Id., 510; Gapen v. Bretternitz, 31 Id.,.302; 
Stone v. Neeley, 34 Id., 81.) Inasmuch as no final judg- 
ment has as yet been entered, the petition in error is 


DismissEep, 


THE other judges concur. 
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L Smit & Son CoMPANY, APPELLANT, V. ‘Lor C. 
PARSONS ET AL., APPELLEES... 


FILED SEPTEMBER 26. 1893. No. 4695. 


1, Mechanics’ Liens: WalvER BY ACCEPTANCE oF NOTE. The 
acceptance by a mechanic or material-man of the note of the 
debtor, or of a third person, for the amount of the debt matur- 
ing within the time: fixed by statute for the enforcement of a 

 mechanic’s lien, is not alone sufficient to raise any presumption 
of the extinguishment of the original debt, or of the abandon- 
ment or relinguishment of the statutory right to a lien, bat an 
agreement must be shown that it should have that effect. 


Where a person entitled to a mechanic’s lien ex- 
pressly, agrees to and does accept a note of,a. third ‘person in 
-fall olacnaee of the amount due, he thereby abandons ‘his lien. 


2. 


APPEAL ‘from the district count of Perkins county. 
Heard below before CHURCH, J. : 


W.'S. Morlan, for appsllant 


C. C. Williams and A. F. Parsona, contra, 


Norval, J. . 

. The. plaintiff proveentes this action to foreclose a “me-' 
chanic’s lien upon real estate held by the defendant, Lois 
C. Parsons, under and by virtue of a contract of nusohass 
made with ‘the Lincoln Land Company. The premises’ 
constitute the homestead of the said Lois C. and her -hus- 
band, Albert F. Parsons. The Lincolu Land Company, the: 
Parsoiis, and also all persons claiming niechanies’ liens upon 
the property, were made defendants. ° Plaintiff furnished: 
materials for'the erection of a dwelling upon the real estate 
in controversy, and afterwards perfected its lien by filing. a’ 
duly verified account of the materials so furnished ‘in the 
office of the couiity clerk of Perkins county. ~The Parsons 
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answered, setting up as a defense that the plaintiff waived 
the statutory lien by the acceptance of the note of the de- 
fendant, Albert F. Parsons, in full payment of the debt 
secured by said lien. The court found that plaintiff ac- 
cepted and received said note in full discharge and pay- 
ment of said lien and debt. Upon the facts so found, it 
was adjudged that the property was not subject to a me- 
chanic’s lien in favor of the plaintiff. 

That Mr. Parsons executed and delivered his note to the 
plaintiff, calling for $612.65, and that said sum covered 
the amount for which a lien was asked, and also a small ac- 
count for coal, is undisputed. It was stipulated on the trial 
that plaintiff is entitled to a foreclosure for the amount 
claimed in the petition, unless the right to a lien was dis- 
charged by the taking of the note above alluded to. 

It will not be presumed, from the mere acceptance by a 
mechanic or material-man of the note of the debtor, or of 
a third person, for the amount of the debt maturing within 
the period allowed by statute for the bringing of a suit to 
enforce a mechanic’s lien, that the same was taken in pay- 
ment of the debt; but in the absence of any proof upon 
the subject the presumption is that it was not so taken, and 
that it was not intended to operate as an abandonment or 
relinquishment of the statutory right to a lien. (Jilwain 
v. Sanford, 3 Minn., 92; Poter v, Talcott, 1 Conn., 359; 
Goble v. Gale, 7 Blackf. [Ind.], 218.) 

It was decided in Hoagland v. Lusk, 33 Neb., 376, that 
a mechanic’s lien for materials furnished for the erection of 
a building under a contract with the owner is not waived 
by the acceptance of the promissory note of the debtor se- 
cured by a chattel mortgage, unless such was the intention 
of the parties. It is plain that the taking of distinct se- 
curity is not inconsistent with an intention that the lien 
given by the statute shall also be enforceable, as both kinds 
of security may exist at the same time. As between the 
parties, the question of waiver is largely one of intent. 


Vou. 37] SEPTEMBER TERM, 1893. 679 


Smith v. Parsons. 


There can be no doubt, upon principle as well as author- 
ity, that the acceptance by the creditor of the promissory 
note of a third person, in pursuance of an agreement or 
understanding that the same should be received as a pay- 
ment and discharge of the original demand, waives the lien. 
{Phillips, Mechanics’ Liens, sec. 275; Crooks v. Finney, 39 
0. 8t.,57; McCoy v. Quick, 30 Wis., 580.) The burden of 
proof is upon the debtor to show, by clear and convincing 
proof, that the creditor so agreed. (Merrick v. Boury, 4 O. 
St. 60; Leach v. Church, 15 Id., 169.) 

Applying the foregoing principles to the facts before us, 
how stands the case at bar? The testimony in the record 
bearing upon the question of waiver is conflicting. It 
would be unprofitable to discuss at length the evidence, or 
to set out the same in detail in this opinion, A brief ref- 
erence to the testimony of the principal witnesses will be 
sufficient. Mr. Parsons testified, in substance, that a few 
days before the taking of the note he had a conversation 
with one B. H. Smith, the secretary and treasurer of 
plaintiff, in regard to the payment of the lien; that during 
this talk it was agreed between them that witness should 
give his note in full satisfaction of the debt secured by said 
lien; that at said time Mr. Smith informed witness that 
plaintiff had filed a mechanic’s lien but did not desire to 
foreclose it, stating, further, “We don’t want to put you to 
the trouble, and if you will give us a note in payment of 
that claim it will save us that trouble and we will not have 
to do it, and will be relieved from that necessity.” Mr. 
Parsons further testified that a few days after said conver- 
sation he gave his note to plaintiff in pursuance of said 
agreement. There is some other testimony in the record, 
althongh it is meager, which tends to corroborate the wit- 
ness Parsons. B, H. Smith testified, expressly denying 
having any such conversation with Mr. Parsons, and fur- 
ther that it was never agreed or understood between the 
parties that Parsons should give his note in satisfaction of 
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the debt, but that the same was taken for the sole purpose 
of showing that the account for materials whichswent into 
the construction of the house was correct. It. was. the 
province of the district court to decide upon the conflicting 
testimony. This court invariably refuses to molest the 
findings of the trial court on questions of fact, unless they 
are manifestly against the clear preponderance of: the testis 
mony. This rule has been stated so frequently that it has 
become trite. We consider the finding of the trial court 
was justified by the evidence, and the judgment is 


AFFIRMED. 


THE other judges concur. 


G. W. HoLLeMBAEK ET AL. v. GEor@E H. DRAKE 
ET AL. 


FILED SEPTEMBER 26, 1893. No. 6293. 


1. Liquors: APPLICATION FOR LICENSE: REMONSTRANOE: VIL- 
LAGE BOARD: JURISDICTION: ORDER FOR HEARING. Dae 
notice having been published for the full time fixed by the stat- 
ute, precedent to the hearing of an application for a license to 
sell liquors, the village board, before which such application is 
pending, has jurisdiction of the subject-matter, and in case a 
remonstrance has beeu filed within the statutory time, should 

- fix an hour of some subsequent day for hearing the application 
and remonstrance. 


—: TIME OF HEARING BY CoNSENT. 
After a village board has jurisdiction of the subject-matter of 
an application to sell liquors, and the time has fally expired for. 

" filing a remonstrance, and one has been filed, the petitioners and 
remonstrators may consent to a hearing at as early time as they 
choose, and in such case cannot be heard to allege that such 
hearing was premature. 


' 3. ——-: 


: HEARING Burore VILLAGE Boarp: JupIciaL 
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Acts: REviEw. In considering whether or not a license to sell 
liquor should be granted, a village board acts in a judicial ca- 
pacity, and its refusal to hear competent testimony relevant to 
objections made in remonstrance against the granting of such 
license, presents a sufficient reason for the reversal of an order 
granting a license. : 


Error from the district court of Gage county. Tried 
below before Baxcock, J. 


Rickards & Prout and A. Hazlett, for plaintiffs in error. 
Murphy & Le Hane, contra. , 


Ryay, C. 


‘On the 12th day of May, 1893, one of the plaintiff in in 
error, George C. Ferguson, filed with the clerk .of the 
-board of trustees of the village of Odell the petition of 
thirty-four persons, asking that’a license be granted. to 
said Ferguson to sell spirituous, vinous, and malt liquors 
in said village for the municipal year ending April 30, 
1894, A notice of the filing of said petition was pub- 
lished in a newspaper printed aud published in said vil- 
lage, the first insertion being May 12, followed by another 
on the 19th of the same month,:concluding with still an- 
other publication in the same newspaper the 26th of May, 
all in the year 1893. Section 2, chapter 50, Compiled 
Statutes’ of Nebraska, provides that ‘‘no action shall be 
taken upon said application until at least two weeks’ notice 
of the filing of the same has been’ given by publication ina 
newspaper published in said-county,” etc. — : 

It seems that in this particular case another notice was 
also posted on May 24, calling attention to the application 
aforesaid and fixing the 27th-of May as the date when a 
hearing would be had. Contention is made that. this 
should be taken into. consideration in some way, but why, 
is not clearly defined. ‘The notice given in the newspaper 
had been given for two weeks with the expiration of May 
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26. Ifno remonstrance was filed a license might have been 
granted on the 27th. There was, however, such a remon- 
strance filed on the 26th, and it came up for consideration 
on the 27th of May at 9 o’clock in the forenoon, the time 
fixed in the published notice. At this time the remonstra- 
tors were present by their counsel, and the further hearing 
was adjourned until 6 o’clock P. M., when it was again 
postponed until 7 o’clock P.M. There was at this time 
a hearing and argument, upon which the remonstrance was 
overruled and a license was granted. 

It is now urged that no hearing could properly be had 
on the 27th, and this is insisted upon as having been set- 
tled in State v. Reynolds, 18 Neb., 431. Between that case 
and the one under consideration there is a most marked dif- 
ference. In the hearing before the council upon the appli- 
cation covered in State v. Reynolds, supra, the license was 
granted at the first meeting after the full notice had been 
given, without allowing an opportunity to remonstrators to 
adduce evidence. In this case evidence was heard, and upon 
this evidence and the argument of counsel the question of 
granting a license was considered and determined. There 
seems to have been acquiescence in this procedure by the 
remonstrators, and no objection raised as to the time of 
hearing until after the final decision adverse to the remon- 
strators. Had time for offering evidence in support of 
the averments of the remonstrance been asked, it would 
have been the duty of the board to have granted it, and to 
have fixed a reasonable time for the purpose. Indeed, it 
is doubtful whether less than an affirmative waiver of fur- 
ther time would relieve the village trustees of the duty of 
fixing such reasonable time in advance of the proposed 
hearing. After the two weeks’ notice had been given, 
however, the village board had jurisdiction to pass upon 
the application, in view of such remonstrance as may then 
have been filed. Until the expiration of the time specified 
for giving notice it could not be known who might wish to 
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resist the application. The time having fully expired, how- 
ever, all possible adverse parties were before the board, 
whose duty it was to fix a time fortrial. This time should 
have been reasonably sufficient to permit the production of 
evidence. What is a reasonable time of course depends 
apon circumstances, a hearing upon the same day with the 
first consideration of the remonstrance, ordinarily, not being 
deemed proper. Where, however, as in this case, the con- 
testing parties appear after the board has acquired jurisdic- 
tion, and without objection voluntarily proceed to trial and 
the final determination of the question at issue before the 
village board, it is too late to complain of a premature 
hearing. 

The remonstrance was based largely upon the averments 
that the applicant was not in good faith applying on his 
own account, but to enable one Truxaw to operate a saloon 
in Odell; that by reason of the said Truxaw having vio- 
lated the law the year before when he had a license by: sell- 
ing liquor to minors and habitual drunkards, and to others 
on Sundays and on general election days, and by keeping a 
gambling house, that said Truxaw was disqualified to obtain 
a license in his own proper name for selling liquors for the 
municipal year ending April 30, 1894, and that he had 
procured Ferguson to make the application with the object 
of himself operating a saloon in the name of Ferguson, 
and that, to that end, he had been largely instrumental in 
procuring signatures to the petition of Ferguson. Evi- 
dence directly competent to prove a material part of these 
allegations was tendered and rejected, upon what theory 
we are unable to conjecture. The same course was taken 
as to other averments of the remonstrance, though not with 
the same recklessness as upon the branch just referred to. 
In this trial there was, however, a sort of consistency to- 
ward both parties, for the board refused to hear any evi- 
dence that the proposed vendor of liquors was a man of 
good moral character. The board seems, from its conduct, 
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to have been elected asa license board, and each trustee 
appears to have assumed that the matter of granting a li-, 
cense had been settled in advance by his own election. It 
is a matter of serious regret that proceedings of this natyre 
should assume such shape. At best, the liquor question is 
one that seems almost incapable of a satisfactory solution. 
Absolute prohibition’ has been attempted by some states ; 
one commonwealth, to effectively control the traffic, has 
itself monopolized it entirely. In this state, regulation i is 
sought by requiring that the business be conducted only, by. 
a person of respectable: character and standing, backed by 
the petition of a majority of the resident freeholders of the 
precinct or village in which it is proposed to license the - 
saloon, and held in check by a bond to observe faithfully 
the several provisions of the statute upon that subject. ‘To 
the board of villages is entrusted the duty of determining 
the existence of these necessary safeguards precedent. to 
granting a license, and that duty should be performed with 
absolute impartiality to all parties concerned. The range 
of inquiry is very extensive, and all evidence competent to 
prove or disprove the applicant’s right to a license should 
be received, made a matter of record, and judicially con- 
sidered by the village board. Whatever result may. he 
reached, the evidence should appear so that a full and fair 
review may be had in the district court if either party feels 
aggrieved by the decision of the board. This cannot: be 
done if competent testimony is arbitrarily excluded, and in 
such .case the action of the village board should be reversed. 
In the case under consideration the course indicated, as 
proper has, not. been pursued, and in view of this fact it ig 
ordered that the judgment of the district. court, and ‘the 
decision of the village board of Odell, be and hereby. are 
reversed, and that this cause, be remanded: to the district 
court of Gage county, with directions to. remand the same 
to said village board, with instructions to that body to hear 
the remonstrance anew, receiving the evidence offered by, 
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either party, after due notice of the time of hearing to both 
parties, : 
ie REVERSED AND REMANDED, 


Ma ee 
7} 


. Tae other commissioners concur. 


Cyrus E. Krrrevy. v. PETER JENSSEN. 
Finep OcrToper 3, 1893. No. 4535. 


Ejectment: BouNDARIES: LOCATION OF GOVERNMENT CORNER: 

EVIDENCE: INSTRUCTIONS. Where a government corner be- 

‘ tween two adjoining land-owners has been obliterated, the ex- 

’ act location of the corner may be determined by the jury from 

. the evidence in an action of ejectment, and it is unnecessary 
first to establish the corner by an action in equity. 


' Error from the district court of Sherman county. Tried 
below before HamMEr, J. 


CHE. Heath, for plaintiff in in error. 


bs ce | 


Nightingale Bros., contra. 


_- MaxweE.t, Ca. J. 


- This i is an action of ejectment. The dispute is in regard 
to-a triangular piece of land containing two acres, The 
plaintiff owns the northeast quarter of section 33, town- 
ship: 14, range 13 west, and defendant owns the northwest 
quarter of section 34, in the same town and range, and 
therefore adjoining plaintiff’s land on the east. The gov- 
ernment corner lying between the two tracts on the north 
line is.not in dispute, but only the one on their south line. 
Plaintiff contends that his southeast corner, which should 
be identical with defendant’s southwest corner, is lost; and 
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he accordingly procured the county surveyor to locate it. 
The county surveyor ran a straight line north and sonth 
from the section corner on the north, which is conceded to 
be a government corner, to the section corner directly 
- south, which is also conceded to be a government corner, 
and divided the distance equally, and placed a stake. The 
defendant contends that a stake with witness holes lying 
four rods south of the stake set by the county surveyor is 
the actual corner; that this monument existed and was 
plain to be seen when he first occupied the land, about five 
years before the commencement of this suit; that the orig- 
inal government corner disappeared, but he replaced it with 
another; that he has kept the witness holes renewed and 
has. always been able to identify the location of this gov- 
ernment corner from its relation to artificial land marks» 
such as plowing. Defendant’s testimony is corroborated 
by four of his neighbors, who are all old settlers. Plaintiff 
and his brothers deny that this is the original government 
corner, and claim that it is lost. The county surveyor says 
that the stake is not a government stake. He admits that 
the government survey is very irregular and inaccurate in 
that locality, and that the stake with witness holes, which 
defendant claims is the true government corner, does not 
deviate from a correct survey as much as some other gov- 
ernment corners in the county. 

Objection is made to the third instruction, which is as 
follows: “If the missing government corner is lost and the 
testimony does not establish its location by a preponder-. 
-ance of evidence, you cannot find for the plaintiff until the 
lost corner has been legally established under the order of 
the conrt by a legal proceeding begun for that purpose.” 
The instruction is clearly wrong. The fact that the corner 
is obliterated does not affect the plaintiff ’s right to recover 
all the Jand owned by him. He may prove the proper 
location of the corner by any competent evidence. The 
question for determination is the exact location of the cor- 
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ner as established by the government surveys. This is a 
question of fact for the jury to find from the evidence, and 
this may be proved in an action of ejectment. It is un- 
necessary to review the other errors assigned. The judg- 
ment of the district court is reversed and the cause re- 
manded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


SraTE oF NEBRASKA, EX REL. MARSHALL L. Scort, v. 
JoHN CUNNINGHAM ET AL., CounTy CoMMIBSION- 
ERS OF SAUNDERS CounrTyY. 


FiLep Ocrozer 3, 1893. No. 6296. 


Counties: Brrpce ConTRAcTS: MANDAMUS. Where the costof a 
county bridge exceeds $100, contracts for the erection of the 
same must be let to the lowest competent bidder after due ad- 
vertisement stating the general character of the work, 


ORIGINAL application for mandamus. 
Good & Good, for relator, 


MAXWELL, Cn. J. 


This is an application for a mandamus to compel the 
county board of Saunders county to cancel a certain con- 
tract for the building of bridges with one Lillibridge and 
again advertise for bids for the construction of bridges in 
said county. It is alleged in the relation that “ the plaint- 
iff, for his cause of action against the respondents, shows 
to the court that he is a citizen and taxpayer of Saunders 
county, Nebraska, and has so been for more than two years 
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last past; that the respondents, and each of them, are the 
duly elected, qualified, and acting commissioners of Saun- 
ders county, Nebraska, and have so been for more than one 
year last past, except the respondent Malloy, who has been 
such qualified and acting commissioner of said county since 
the 5th day of January, 1893;--that in the month of Jan- 
uary, and on or about the 25th, 1893, the respondents 
Cunningham, Lehr, and Malloy, who then constituted the 
board of county commissioners of said Saunders county, 
caused a notice for bids for the construction of pile bridges 
in Saunders county for the year 1893 to be published in the 
New Era, a newspaper published in and of general circyla- 
tion in said county, which notice was as follows, to-wit: 


“SNOTICE TO CONTRACTORS, 


‘«¢Sealed proposals ‘will be received at the office of the 
county clerk of Saunders county, Nebraska, until noon on 
the 7th day of March, 1893, for the furnishing of all ma- 
terial and labor necessary for the completion of all pile 
bridges, twenty feet long and over, that are to be built 
during the year 1893 in the county. Said bridges to be 
constructed of white or burr oak, except the railings which 
shall be of pine, and the joists must be of long leaf pine. 
All materials must be of the best quality. All piling 
must be of white or burr oak and of necessary length for 
the respective bridges, and not measure less than ten inches 
in diameter in center of length when twenty-six feet or less 
in length, and when more than twenty-six feet in length 
must measure fourteen inches in diameter in center of 
length, and must be three piles to the bent. Said bids 
must be on fourteen-foot ruadway, and must state the price 
per lineal foot. Each bid must be accompanied by plans 
and specifications or the same will not be considered. 

. “©The board of county commissioners reserve the right 
to reject any and all bids. No bid will be considered that 
is not.accompanied by a certified check in the sum of $200 
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as evidence of good faith on the part of the bidder. The 
party receiving the contract to execute a good bond in the 
sum of $2,000 for the faithful performance of thesame. All 
proposals should be addressed to W. O. Rand, county 
clerk, and marked “ Proposals of bridge builders,” 

“By order of the county commissioners of Saunders 
county, Nebraska, Wahoo, Nebraska, January 25, 1893.’ 

“That in pursuance to said notice your relator, on the 
7th day of March, 1893, filed with W. O. Rand, county 
clerk of said county, and in his office, a bid to perform 
such work and build such bridges, accompanied by plans 
and specifications and a certified check for $200; * * * 
that one C. E. Lillibridge, on the 7th day of March, 1893, 
also filed with said clerk of said county a bid to build such 
bridges, accompanied by plans and specifications and certi- 
fied check for $200, and a duly certified copy of such bid; 
* * * that there were no other bidders for the build- 
ing of said bridges filed except the one filed by your re- 
lator and the said C. E. Lillibridge; that the bid to do 
and perform such work made by your relator was for the 
sum and at the rate of $3.93 per lineal foot and that the 
bid of the said C, E. Lillibridge was to do and perform 
such work at the rate of $4.00 per lineal foot; that the bid 
of your relator was the lowest and best bid, and that your 
relator was the lowest competent bidder for such work to be 
performed ; that, notwithstanding the fact that your re- 
lator was the lowest competent bidder for such work, the 
respondents did, on the 14th day of March 1893, award the 
contract for the building of said bridges to the satd C. E. 
Lillibridge, well knowing that he was not the lowest com- 
petent bidder therefor, and have entered into a contract with 
the said C. E. Lillibridge for the building of said bridges 
as required by the said notice printed as aforesaid ; that a 
duly certified copy of all the proceedings of the respond- 
ents as county commissioners of said county is hereto at- 
tached; * * * that such certified copy contains all the 

47 
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records of the proceedings of the said county commission- 
ers that in any manner relate to the letting of said contract 
to said Lillibridge as aforesaid; that a duly certified copy 
of the contract entered into by and between the said county 
commissioners and the said C. E. Lillibridge as aforesaid 
is hereto attached; * * * that said contract so entered 
into as aforesaid was not legally entered into and is of no 
legal or binding force upon the said Saunders county for 
the reason that the same was not let to the lowest respon- 
sible bidder, nor to the lowest competent bidder, as required 
by law, and for the further reason that no sufficient notice 
for bids was ever published as required by law, in that said 
notice so published does not specify the number of bridges 
to be built, the length thereof, or their location, and does not 
call for separate bids upon each bridge to be built ; that your 
relator was willing, ready, and competent to enter into a 
contract with the said commissioners for the building of 
said bridges, and was and has been ready and willing to 
tender to the said commissioners a good and sufficient bond 
-with good and sufficient securities in the amount required 
by law, and to do and perform all things necessary to the 
entering to said contract with the said commissioners as re- 
quired by law; that your relator has made a written de- 
‘mand upon the said respondents to cancel the said contract 
-with the said Lillibridge, and set the same aside, and to ad- 
.vertise for new bids for the construction of such bridges as 
required by law, * * * but that the said respondents 
have failed, neglected, and refused to so cancel said con- 
tract wéth the said Lillibridge, and failed, neglected, and 
refused to again advertise for bids for the construction’ of 
such bridges.” 

A copy of the several propositions and contracts is set 
out in the record and need not be referred to here as the 
principal question is the eabeaey of the advertisement 
for bids. 

Section 83, chapter 78, Compiled Statutes, is as p olowss 
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“All contracts for the erection and reparation of bridges and 
the approaches thereto, for the building of culverts and im- 
provements on roads, the cost or expense of which shall ex- 
ceed $100, shall be let by the county commissioners to the 
lowest competent bidder, but no contract shall be entered 
into for a greater sum than the amount of money on hand 
in the county road fund derived from the levy of previous 
years and two-thirds of the levy for the current year, to- 
gether with the amount of money in the district road fund 
of the district where such work is to be performed; and 
every bidder, before entering on any work pursuant to con- 
tract, shall give bond to the county with at least two good 
and sufficient sureties in any sum double the amount of the 
contract, which bond shall be approved by the county com- - 
missioners, conditioned for the faithful execution of the 
contract.” 

Sec. 84 provides, “Before any contract as aforesaid shall 
be let, the county commissioners shall advertise for bids 
therefor, and shall require bidders to accompany their bids. 
with plans and specifications of their work, and they may 
accept the most suitable plan and award the contract ac- 
cordingly, or may reject any or all bids.” 

Sec. 85 provides, “Such advertisement shall state the 
general character of the work and shall be published four 
consecutive weeks in some newspaper printed and of general 
circulation in the county; and if there be no newspaper 
printed in the county, then such advertisement shall be pub- 
lished in some newspaper of general circulation therein. 
Where the cost of the work exceeds $500, such advertise- 
ments shall also be published four consecutive weeks in 
some newspaper printed in and of general circulation 
throughout the state.” 

Tt will thus be seen that the advertisement wholly fails 
to comply with the statute. Where the cost of a bridge 
exceeds $100, the contract for that bridge is to be let to 
the lowest competent bidder. This requires the adoption 
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of some plan so that bidders may bid against each other, 
in order that there may be competition. In the case at bar 
no doubt the county board acted honestly in letting the 
contract in the way they did, but it fails to comply with 
the statute and admits of favoritism. The statutory mode, 
therefore, must be pursued. The writ must therefore be 
granted as prayed. 


WRIT ALLOWED. 


THE other judges concur. 


Tuomas L. Messick v. Racoen WIGENT ET AL. 
FILED OCTOBER 3, 1893. No. 4764. 


Summons: TIME oF SERVICE: FoRCIBLE DETAINER: JURISDIC- 
TIon OF County CouRT. A summons in an action of forcible 
detainer, issued and served three days prior to the day appointed 
for trial, including the day of service, is sufficient to confer ju- 
risdiction over the person of the defendant. 


Error from the district court of Valley county. Tried 
below before Harrison, J. 


E. J. Clements, for plaintiff in error. 
A. Norman, V. H. Stone, and E. M. Coffin, contra, 


Norval, J. 


This is an action of forcible detainer brought by de- 
fendants in error in the county court. A summons was 
issued on December 24, 1890, returnable on the 27th day 
of the same month at 10 o’clock A. M., which was served 
on the day of its date. On the return day the defendant 
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made a special appearance, objecting to the jurisdiction of 
the court over his person, for the reason that the summons 
had not been issued and served three days before the day 
of trial. The objection was overruled, and the defendant 
refusing to appear further, judgment of ouster was rendered 
against him, The district court affirmed the judgment. 

It is claimed that the summons was not issued and 
served a sufficient length of time prior to the day of trial. 
A similar question was presented to this court and consid- 
ered in White v. German Ins. Co., 15 Neb., 660, and it was 
there held that in an action before a justice of the peace, 
where the summons is served three days before the time. 
set for trial, including the day of service, it is sufficient to 
confer jurisdiction. That decision was based upon section 
911 of the Code, which declares that “the summons must 
be returnable not more that twelve days from its date, and 
must, unless accompanied with an order to arrest, be served 
at least three days before the time of appearance,” ete. 

The foregoing provisions control the service of summons 
in justice courts in ordinary actions, The law governing 
the issuing and service of summons in forcible detainer 
cases is found in section 1024 of the Code, which reads as 
follows: “The summons shall be issued and directed, shall 
state the cause of the complaint, the time and place of trial, 
and shall be served and returned as in other cases. Such 
service shall be three days before the day of trial appointed 
by the justice.” It will be observed that the provisions of 
the section relating to the length of time the summons shall 
be served before the trial are substantially the same as those, 
found in section 911 above quoted. It follows that to 
adopt the construction contended for by plaintiff in error 
would, in effect, overrule the decision in While v. German 
Ins. Co., supra. That case has been adhered to too long 
to now change the rule there announced. We therefore 
hold that a summons in an action of forcible entry and de- 
tainer, issued and served three days before the day ap- 
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pointed for trial, including the day of service, is sufficient 
to confer jurisdiction. The judgment is 


AFFIRMED. 


THE other judges concur. 


Wittram McKean v. Louis B. SmoyEr. 


FILED OcTOBER 3, 1893. No. 4768 


Landlord and Tenant: Riaut or Lxussze Our or PossEssion 


TO CrorPs RAISED BY TENANT PENDING FoRCIBLE ENTRY 
Suir AGAINST THE LATTER: REPLEVIN. Action of 8. against 
M. to recover possession of a quantity of corn which plaintiff 
had planted, cultivated, and grown during the season of 1889 
upon land owned by T. The land on which the corn was grown 
was in plaintiff’s possession when the crop was planted and 
grown, and had been in his possession for several years prior 
thereto under a lease from the owner. Defendant claimed the 
crop by virtue of a lease from T. for the same year, although he 
neither planted nor cultivated the land. After the corn was 
planted M. brought a forcible detainer suit against S. before a 
justice of the peace to obtain the premises and recovered a judg- 
ment of restitution, which was taken by M. on error to the dis- 
trict court and there affirmed. The crop was put in before, but 
raised and matured during the pendency of the forcible detainer 
action. After the corn was ready to gather, M. took possession 
thereof and refused to surrender thesame toS. Verdict and judg- 
ment for 8. upheld. 


Error from the district court of Otoe county. Tried 
below before CHaPMAN, J. 


The facts are stated in the opinion. 


F. E. Brown and E. F. Warren, for plaintiff in error: 


The judgment of the justice of the peace in the forcible 
entry and detainer proceeding was conclusive between the 
parties thereto, and until reversed was final. (Mitchell v, 
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Hawley, 4 Den. [N. Y.], 414; Bray v. Saaman, 13 Neb., 
518.) McKean had parted with the possession of the 
goods at the time the action of replevin was brought, and 
for that reason an action in replevin cannot be maintained. 
(Hall v. White, 106 Mass., 599.) An action of replevin 
cannot be maintained by a trespasser who sows grain on 
another’s land, and the true owner enters and cuts it. (El- 
liott v. Powell, 36 Am. Dee. [Pa.], 200; Hooser v. Hays, 
50 Id. [Ky.], 540.) A disseisee cannot maintain replevin 
for grain sown by him on land of: which he has been dis- 
seised. (De Mott v. Hagerman, 18 Am, Dec. [N.Y.], 443; 
Bruen v. Ogden, 20 Id. [N. J.], 606; Rich v. Baker, 3 
Den. [N. Y.], 79; Cobbey, Replevin, sec. 381.) Title to 
land cannot be tried in replevin. (Page v. Fowler, 28 Cal., 
605.) 


~ Thomas B. Stevenson, contra: 


The judgment in the forcible entry and detainer suit, com- 
menced, as it was, after the corn, the subject-matter of -the 
suit, was planted, did not determine the ownership of the 
crop raised during the time the suit was pending, This 
was not in issue in that suit, and the defendant in error, 
having been in the possession of the lands in question from 
year to year, for a number of years, and having in good 
faith, with the knowledge of McKean and Talbot, plowed 
the land, planted and cultivated the corn, is the owner 
thereof, and. entitled to the possession. (Youmans v. Cald- 
well, 4 O. St., 71; Kinney v. Degman, 12 Neb., 237.) The 
principle that a disseisee cannot maintain replevin does not 
arise in this case, as title to real estate cannot be tried in a 
justice court, nor in a forcible entry case. (Constitution, art. 
5, sec, 18; Aubrey v. Almy, 4 O. St., 524.) 


Norvat, J. 


+ The defendant in error brought an action of replevin in 
the court below against plaintiff in error and one Dexter W. 
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Green, to recover some corn in the field. On the trial of 
the case judgment was rendered in favor of Green, but for 
Smoyer and against McKean. The latter brings the case 
here on error. 

It appears from the record that one Talbot was the owner 
of the land upon which the corn was grown, and that, for 
six or eight years prior to the year 1889, Smoyer farmed 
the Jand under a lease from the owner from year to year, 
some years paying grain rent, while others, cash. In the 
spring of 1889, Smoyer planted the same land to corn, 
consisting of about thirty acres, and cultivated the same. 
The crop thus raised is the corn in controversy. Defend- 
ant in error claimed the corn by virtue of a lease entered 
into in the fall or winter of 1888, with Mr. Talbot, the 
owner of the land, and plaintiff in error claims that Talbot 
in November, 1888, leased the land to him for the season 
of 1889, therefore the crop belonged to him. Both par- 
ties claim to have leased from the same person, and the mat- 
ter in controversy is, which one is entitled to the crop. 

Plaintiff in error testified upon the trial that on the day 
of the general election in November, 1888, he leased the 
land of Talbot for the season of 1889, at a rental of $2 
per acre, $5 of which was to be paid at the time, and the 
remainder on March 1, 1889; that he paid $2.50 down, 
and tendered to Talbot the balance on March 1, which he 
declined to receive. 

Mr. Talbot’s testimony is to the effect that he agreed to 
lease the Jand to McKean for $2 per acre, who promised to 
pay on that day $5 of the amount, and the remainder before 
March 1, the day the term was to commence; that a re- 
ceipt for $5 was drawn and signed, but McKean only had 
$2.50, which he gave Talbot, took the receipt and went 
away, promising to return and pay the other $2.50 during 
the day, which he failed to do. Witness further testified 
that a lease was to have been drawn upon the payment of 
the $5; that no tender of the remainder of the rent was 
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made within the time agreed upon, and when tendered, Tal- 
bot refused to receive the same, and offered to McKean the 
$2.50 which had been paid, which offer was refused. 

It is uncontradicted that Talbot leased the land to Smoyer 
for the year 1889, who farmed the ground during that sea- 
son, and planted, cultivated, and raised the corn taken un- 
der the replevin writ. McKean did nothing towards put- 
ting in and cultivating the crop, except breaking some of 
the corn-stalks, After the corn was planted by Smoyer, 
plaintiff in error brouglit a forcible detainer suit before a 
justice of the peace against Smoyer, where he recovered a 
judgment of restitution. On error to the district court, 
the judgment in the forcible detainer action was affirmed. 
There is some conflict in the testimony as to whether a 
writ of restitution was ever issued and served upon Smoyer. 
It does, however, appear that McKean, after the crop had 
matured, entered the premises and gathered some 200 
‘bushels of the corn, which he sold to Green, and refused: 
to allow Smoyer to take the portion remaining ungathered. 

We are satisfied, under the undisputed facts, and those 
established by the clear preponderance of the evidence, that 
Smoyer was the owner of the corn in question and wag en- 
titled to the possession thereof. The land on which the 
corn was grown was in his possession when the crop was 
planted and grown, and had been in his possession for sev-. 
eral years prior thereto under a claim of right, as the ten- 
ant of Mr. Talbot, the owner of the land. McKean was 
never upon the land, except one day when he attempted to 
break stalks, until after the crop had been matured, when 
he entered the premises and gathered a portion of the corn. 
We do not think the judgment in the forcible detainer suit 
is a bar to this action. It was conclusive upon the parties 
as to theright of possession of the land, but the ownership 
of the crop, which had been planted before that action was 
instituted, raised and matured during the pendency thereof, 
was not in issue therein, When Smoyer took the judg- 
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ment in that suit to the district court for review, he gavea 
bond, conditioned for the payment of rents in case the judg- 
ment should be affirmed. McKean’s remedy is upon the 
bond, or an action for damages against Talbot for breach 
of lease. He cannot have the crop and recover rent too. ~ 

The authorities cited by plaintiff in error, to the effect 
that.a trespasser planting and cultivating a crop on an- 
other’s lapd cannot maintain replevin against the owner 
who has entered into actual possession and harvested the 
crop, are not applicable to this case. Defendant in error 
was nota trespasser. He took possession of the land in 
the utmost good faith with the consent of the owner. Each 
party claimed to be the tenant of Talbot, and as between 
them we think the one who did not sow is not entitled to 
reap. ; , : 

It is urged that replevin will not lie, as McKean had 
sold the corn to Green prior to the bringing of the action,, 
The evidence of the sale of the corn to Green is not very 
satisfactory. There had been delivered only that which 
had been gathered, about 200 bushels, and nothing had been 
paid. The corn obtained under the writ was in McKean’s 
possession, and he refused to allow Smoyer to take the same, 
although requested so to do. An action of replevin is 
properly brought against the one who unlawfully detains 
the possession of the property. The judgment is 


AFFIRMED, 


THE other judges concur, 
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' James D. GAGE ET AL. v. BLoominaton Town 
CoMPANY. 


FILED OCTOBER 3, 1893. No. 4823. 


1. Review: FaILurE To FILE Morion rok NEw TRIAL: PAR- 
TIES. In an action of ejectment against twenty-three different. 
defendants, Z. and eight others united in an answer signed by 
W. their attorney, while G. with twelve others by their attorney 
F. filed an answer alleging a defense different from that stated 
in the answer of Z. After a finding and judgment for the 
plaintiff ‘against all of the defendants, a motion for a new trial 
was filed alleging errors of law occurring at the trial and signed: 
“XE. A. F., attorney for defendants.” Held, In the absence of 
evidence that F. appeared in the district court for the defendants 
who joined in the answer of Z., the latter have no standing in 
this court, and are not entitled to have the. judgment reviewed.: 


2. 


: ERROR PROCEEDINGS: IMPEACHMENT OF JOURNAL EN-. 
TRY OF JUDGMENT BY MINUTES OF JUDGE. On proceedings 
by petition in error to review a judgment of the district court,, 
‘the minutes of the judge on the trial docket will not be re- 
ceived to impeach the judgment as entered at large upon the 
journal and approved by the judge. 


Error from the district court of Franklin county: 
Tried below before Morris, J. 


EH. A. Fletcher, for plaintiffs in error. 

Sheppard & Black, contra. . 

Post, J. a oe Te 

This was an action by the defendant in error in the dis- 
trict court of Franklin county to recover the west half of. 
the southwest quarter of section 31, township 2, range 14 
west, in said county. There were named in the petition 
twenty-three different defendants, of whom Julia M. Zed-. 


iker and eight others joined in an answer by their attorney, 
H. Whitmore, and James D. Gage with twelve others joined 
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in an answer by E. A. Fletcher, their attorney. These 
pleadings will for convenience be referred to as the “Gage 
answer” and the “ Zediker answer.” 

It is alleged, among other things, by the plaintiff below 
that it isa corporation duly organized and existing under 
and by virtue of the laws of the state of Nebraska. The 
Zediker answer consists of a denial in the following lan- 
guage: ‘“ The defendants deny that said plaintiff is or ever 
has been a corporation duly organized and existing under 
and by virtue of the laws of the state of Nebraska.” 

The Gage answer consists (1) of a general denial, (2) an 
allegation that certain conveyances through’ which the 
plaintiff claims title were made without consideration, (3) 
an allegation that The Franklin Town Company, the 
plaintiff’s immediate grantor at the time of the execution 
of the deed to it, and at the time it attempted to convey to 
plaintiff was not a corporation, and incapable of receiving,’ 
holding, or conveying the title to property of any kind or 
character. 

The reply to each answer is a general denial. 

From the transcript filed in this court it appears that a 
trial was had on the 12th day of December, 1890, which 
resulted in a finding and judgment for the plaintiff below . 
against all of the defendants therein. On the 19th day of 
the same month a motion for a new trial was filed, alleging, 
as grounds therefor, that the finding is against the law and 
the evidence; also errors occurring at the trial. Said mo- 
tion is signed “¥. A. Fletcher, attorney for defendants,” 

1. The first proposition argued is that the defendants 
named in the Zediker answer have no standing in this court, 
for the reason that they did not join in the motion for a: 
new trial. In that proposition we fully concur. So far as- 
we are informed, Mr. Fletcher appeared in the district court 
only for the defendants named in the answer signed by 
him. Since the record fails to disclose the filing of a mo-~ 
tion for a new trial by the defendants named, we must as— 
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sume that they were satisfied with the judgment below, and 
cannot now complain. 

2. It is apparent that the motion of the other defend- 
ants was not filed within the time required by law, and 
was for that reason properly overruled. The provision 
which requires the motion to be filed within three days 
from the date of the verdict or finding is mandatory and 
cannot be enlarged by the court. (Fox v. Meacham, 6 Neb., 
530; Roggencamp v. Dobbs, 15 Id., 620; Davis v. State, 
31 Id., 242; McDonald v. McAllister, 32 Id., 514.) We 
find in the record, however, a certified copy of the judge’s 
motes as they appear from the trial docket, as follows: 

“Dec. 10. Trial. 

“Dec. 12. Jury waived and trial to the court. Court 
finds on issues joined for the plaintiff, and finds that defend- 
ant has paid taxes on same in the sum of $15, and that de- 
fendant has a lien on premises in question for such.sum of 
$15. Motion for new trial overruled. Defendant excepts. 
Judgment for plaintiff for possession of land in question, 
and judgment for defendant Gage for sum of $15. Each 
party to pay their own costs. Defendant allowed forty 
days to present his bill of exceptions to adverse party.” 

Provision is made for a trial docket, which is to be made 
up by the clerk at least twelve days prior to the first day 
of each term of court, and in which shall be entered such 
causes as stand for trial thereat. (Code, secs. 281a, 323.) 
Although it is customary for the judge to enter in the trial 
docket or calendar notes or minutes of the orders made, 
such entries are not made pursuant to the requirement of 
any statute and are not, strictly speaking, parts of the rec- 
ord ef the court. They are rather memoranda for the use 
of the judge and clerk in making up the record. It is 
provided by section 27, chapter 19, Comp. Stats., entitled 
“Qourts,” that the clerk shall keep a record of the proceed- 
ings under the directions of the judge, which shall, when 
the business of the court does not prevent, be made up before 
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the opening of the next day, and that the first business of 
each day shall be the reading of the record of the preced-: 
ing day, and when found correct to be signed in open court. 
The record therein contemplated, when once made up, is 
the legal and authentic evidence of the proceedings of the 
court, and cannot in any appellate proceeding be contra- 
dicted or impeached by the entries in trial docket. (Moore 
v. Brown, 10 O., 198; Keller v. Killion, 9 Ta., 329; Hof- 
man v. Leibfarth, 51 Id., 711; Miller v. Wolf, 63 Id., 233.) 
The principle of the above cases is distinctly recognized 
by this court. (Sullivan Savings Institution v. Clark, 12 
Neb., 578.) As the judgment must be affirmed on the 
grounds stated, it is unnecessary to consider the other 
questions presented by the record. 


AFFIRMED. 


THE other judges concur. 


SraTE or NEBRASKA, EX REL. WILL ENsEY, v. W. E. 
CHURCHILL ET AL., CoUNTY COMMISSIONERS, ET AL, 


Finep OCTOBER 3, 1893. No. 5775. 


1. County Boards: EXAmINaTION oF CLaIMs: JUDICIAL ACTS: 
JUDGMENTS. The county board, in the examination of claims 
. against the county, acts judicially, and its judgments or orders 
in such cases are conclusive unless reversed or set aside on ap- 
peal. 


2. Judicial Acts: OrriceRs: MANDAMUS will not lie to compel 
officers exercising judicial fanctions to makea particular decision, 
or to set aside or vacate a decision already made, 


ORIGINAL application for mandamus. 


Mar quett, Deweese & Hail, for relator. 
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N. Z. Snell, contra. 


Post, J. 


This is an original application for a writ of mandamus 
to compel the respondents, the county clerk and commis- 
sioners of Lancaster county, to issue and deliver to the re- 
lator a warrant upon the treasury of said county for the 
sum of $106, being the aggregate of amounts allowed in 
his favor by said county board for services as bailiff of the 
district court for the months of February, March, and April, 
1892. An answer has been filed in which the service of 
the relator as bailiff, and the allowance in his favor by the 
county board of the sum of $106, is admitted as charged. 
The refusal to deliver or issue a warrant therefor is justi- 
fied, however, on the ground that a certificate of the county 
treasurer had been presented to the respondent from which 
it appears that there were delinquent personal taxes charge- 
able to the relator and appearing upon the tax lists for said 
county for the years 1878, 1879, 1880, 1886, 1887, and 
1888, amounting in the aggregate to $78.66, which sum 
was by the county board deducted from the amount found 
in his favor. It is further alleged that warrants amount~ 
ing in the aggregate to $27.34, being the balance due him 
after deducting the -amount of his aforesaid delinquent 
personal taxes, have been tendered to the relator. The right 
to deduct delinquent taxes for the years 1887 and 1888, 
amounting to $3.86, seems to be conceded by the relator, 
but he denies the right to offset taxes assessed for previous 
years against his claim, on the ground that the right of 
recovery therefor is barred by the statute of limitations. 

By sections 48 and 49, chapter 18, Compiled Statutes, 
entitled “ Counties and County Officers,” it is provided as 
follows : 

- “Sec. 48. The county board of any county, whenever 
the account or claim of any person against the county is 
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presented to them for allowance, may, in their discretion, 
procure from the county treasurer a certificate of the amount 
of delinquent personal taxes assessed against the person in 
whose favor the account or claim is presented, and may 
deduct from any amount found due upon such account or 
claim the amount of such tax and issue a warrant for the 
balance remaining, 

“Sec, 49. For any such delinquent personal taxes, so set 
off and deducted from any such account or claim, the board 
shall issue an order to the county treasurer directing him 
to draw from the same fund out of which said account or 
claim should have been paid the amount of said delinquent 
taxes so set off or deducted and apply the same upon the 
said delinquent personalty taxes in satisfaction thereof, and 
the said treasurer shall, upon application, receipt therefor to 
the person whose taxes are so satisfied.” 

It has been definitely settled by repeated decisions of this 
court that the county board, in the examination and allow- 
ance or rejection of claims against the county, acts judicially, 
and its judgments or orders in such cases are conclusive 
unless reversed in the manner provided. by law. (See Brown 
v. Otoe County, 6 Neb., 111; State v. Buffalo County, Id., 
454.) It may be assumed that the statute of limitations 
had run against the taxes in question, and that the county 
board should not have deducted the amount thereof from 
the relator’s claim against the county, but that is at most. 
an error for which an adequate remedy exists by appeal. 

A rule without exception is that the writ of mandamus 
will not be allowed to compel officers vested with discretion- 
ary powers to make a particular decision or to set aside one 
already made, notwithstanding such decision is erroneous 
in the sense that it may be reversed upon appeal, writ of 
error, or other appellate proceeding. (See State v. Board 
of Commissioners of Hamilton County, 26 O. St., 364; Peo- 
ple v. Chapin, 104 N. Y., 96; Peoplev. Auditors of Wayne 
County, 10 Mich., 307; 14 Am. and Eng. Encyc. of Law, 
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183, and note.) It follows that the writ of mandamus 
should be denied and the action dismissed. 


WRIT DENIED. 


Tae other judges concur. 


PHenxix Moutuvat Lire Insurance Company v. 
CHARLES BROWN ET AL., APPELLANTS, [MPLEADED 
witH Ropert BLACK, APPELLEE. 


FILED OCTOBER 3, 1893. No. 5468. 


1. Appeal: RrsecTeD EvIpENCcE: PRACTICE IN SUPREME COURT. 
It is not the practice, where cases are brought into this court by 
appeal, to receive evidence offered by the appellant and rejected 
by the district court. If evidence material to the issues in an 
equitable proceeding is rejected by the district court the remedy 
therefor is byf{petition in error. 


2. If it is within the discretion of this court 
to receive original evidence in appeal cases, the exercise of such 
a discretion can be justified only in extreme and exceptional 
cases, where the injured party is without fault, and would be 


otherwise without a remedy. 


& Fraudulent Mortgages: ForEcLosure: Bona FIDE HoLpEr: 
BURDEN OF PRooF. One who attempts, in an action against 
the equitable owner of land, to assert a mortgage executed 
in fraud of the defendant's rights by the holder of the legal 
title, is required to show affirmatively that he took such mort- 
gage for value, without notice of the equities of the defendant, 
relying upon the apparent ownership of the mortgagor. 


4. Evidence examined, and held to sustain the decree of the dis- 
trict court. 


APPEAL from the district court of York county, Heard 
below before Bates, J. 


George B. France and J. D. Pope, for appellants. 
48 
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Harlan & Harlan, for appellee. 


Post, J. 


The plaintiff herein, on the 10th day of January, 1891, 
commenced in the district court of York county an action 
for the foreclosure of a mortgage executed by the defend- 
ant Brown and wife upon the southeast quarter of section 
twenty-five, township nine, range one in said county; 
Thomas Riley, who holds a subsequent mortgage, and Rob- 
ert Black, who claims adversely to Brown, being joined as 
defendants. A final decree was subsequently entered for 
the plaintiff, to which no objection is made; also a finding 
and decree for Black against the other defendants, from 
which the latter have appealed to this court. 

It appears from the cross-petition of Black that in the 
year 1882 he held the land in controversy by contract with 
the Chicago, Burlington & Quincy Railroad Company, and 
that Brown and wife, the latter being his niece, resided with. 
him thereon ; that he was then old and infirm, being seventy- 
five years of age, and that Brown, by representing to him 
that it was necessary to procure a loan upon the land to. 
pay off the amount due thereon to the railroad company, 
induced him to assign said contract to him, Brown, who. 
was younger and more active and better able to attend to it, 
and who agreed, after procuring the necessary loan thereon,. 
to convey the premises to him by deed, subject to the con- 
templated mortgage; that on the 1st day of April, 1882, 
said parties entered into a subsequent agreement to the ef- 
fect that Brown should retain in his own name the east half 
of the premises above described, and, as a consideration 
therefor, pay to Black the sum of $125 per annum dur- 
ing the lifetime of the latter; that in pursuance of said 
agreement Brown and wife conveyed to Black by warranty 
deed the west half of the quarier section aforesaid, and on 
the 20th day of January, 1883, in pursuance of the same 
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agreement, Brown executed and delivered to him a contract 
in writing as follows: 

“This indenture, made this 20th day of January, 1883, 
between Chas. Brown, of the county of York, state of Ne- 
braska, party of the first part, and Robert Black, of the 
county and state aforesaid, party of the second part, wit- 
nesseth: That the said party of the first part, for value re- 
ceived, do by these presents grant unto the said party of the 
second part a lien on the following described real estate, 
to-wit: The east one-half of the southeast quarter (E. $ 8S. 
E. $) of section number twenty-five (25), township number 
nine (9) north, of range number one (1) west, of the sixth 
principal meridian, in the county of York and state of 
Nebraska, containing eighty (80) acres, be the same more or 
less, for the sum of $125 per year during the natural life- 
time of the second party. Said money to be paid on or 
before the 1st day of January of each year. 

“Tt is hereby further stipulated and agreed that if the 
said first party shall fail to pay the said party of the sec- 
ond part at the time before stipulated, then the said second 
party, by giving thirty days’ notice, may take full posses- 
sion of the above described land and use it for his own 
benefit during the full term of his natural life. And the 
said party of the second part hereby waiving any notice of 
such election, or any demand for the possession of said 
premises. 

“The covenants herein shall extend to and be binding 
upon the heirs, executors, and administrators of the first 
party, and at the death of the second party this lien shall 
become null and void. 

“Witness the hand and seal of the first party aforesaid. 

“CHas. Brown. [SEAL. ]” 

That default has been made by Brown, whereby there 
is now due upon the agreement, set out above, the sum of 
$1,250; that, relying upon the honesty and good faith of 
Brown, he neglected to file the aforesaid deed and contract 
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for record until the 31st day of May 1888, and that on the 
20th day of November, 1886, said Brown, without his 
knowledge or consent, fraudulently mortgaged the entire 
quarter section to the plaintiff for the sam of $1,600; that of 
the proceeds of sail mortgage, the sum of $900 was applied 
to the payment of the mortgage herein first described, and 
the balance, $700, was converted by Brown to his own use; 
that said Brown, on the 5th day of April, 1889, without 
his knowledge or consent, in like manner fraudulently 
mortgaged said quarter section to the defendant Riley for 
$786. It is further alleged that by mistake the number 
of the range was omitted from the deed, whereby Brown 
conveyed to him the west half of said quarter section, by 
reason of which the register of deeds refused to file it for 
record until the 29th day of September, 1890, on which 
day it was filed and recorded without having been cor- 
rected. The petition concludes with a prayer for an ac- 
counting aud a decree of foreclosure against the east half 
of said quarter section, and that his, Black’s, title to the 
west half thereof may be quieted, and for general equitable 
relief. : 
Brown and wife and Riley join in an answer to the fore- 
going cross-petition, in which they allege that in the year 
1879, Black, for the purpose of inducing Brown and wife 
to remove from Missouri to York county, agreed with them 
that if they would board and care for him during his life- 
time he would as a consideration therefor deed said property 
to said Brown; that in pursuance of said agreement the 
latter removed to York county and took up their residence 
upon said premises, and that soon thereafter Black made a 
will in which he devised said property to Brown; that said 
Black has continuously, since the month of November, 
1879, made his home with the Browns, who have, during 
all of said period, furnished him with boarding, clothes, 
medicines, and medical attendance; that from the month 
of March, 1885, until the month of May, 1887, Black’s 
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wife, who was an invalid and required especial care, resided 
with them, and that the care and money bestowed and ex- 
pended in behalf of Black and wife is of. the value of 
$3,500. They further allege that the proceeds of the $900 
mortgage was all used in the payment of debts owing by 
Black, except the sum of $80, which was expended for im- 
provements upon the land in question. The concluding 
paragraph of the answer is as follows: 

“That in November, 1886, the mortgage and note sued 
on in this case were given and the money was obtained for 
the purpose of improving said land and caring for the said 
Black ; that the said defendant Black is an aged man and 
requires a great deal of care, and in order to do so this de- 
fendant Brown is put to a large expense continually ; that 
the said mortgage in suit was made in accordance with the 
desire of the said Black, and the said Brown is still caring 
for the said Black and expects to care for him during his 
natural lifetime, in accordance with the agreement made be- 
tween the said Brown and the said Black, and the said 
Brown has fully paid the said Black for each and every 
of the land described in the petition, by means of taking 
care of the said Black and his said wife; but notwithstand- 
ing this fact, the said Brown expects to care for the said 
. Black during his natural lifetime and to do and perform 
the agreement that he has made with the said Black, and, 
except as hereinbefore expressly admitted or denied, this an-. 
swering defendant denies each and every allegation in the 
said answer and the said cross-petition of the said Black 
contained. Wherefore this answering defendant prays that 
whatever lien, if any, the said Black may have on said 
premises may be declared to be no lien, and the title to the 
said premises may be declared to be in the said Brown, sub- 
ject to the mortgages of the plaintiff and the defendant 
Riley, and that this defendant may have judgment accord- 
ingly, and in event that this defendant cannot have decree 
as herein prayed that he may have judgment against the 
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said Black for the said sum of $3,500, and that the same 
may be declared to be a lien upon said real estate, subject 
to the lien of the mortgages above spoken, and for such 
other and further relief as may be just and equitable.” 

Riley also filed a separate answer and cross-bill, in which 
he sets up his mortgage and prays for a decree of foreclos- 
ure. A reply was filed by Black in which he admits hav- 
ing made his home with Brown as alleged, and that during 
a part of said time his wife, now deceased, likewise resided 
with him upon said premises. But he alleges that Brown 
has been fully paid for al] money expended, as well as 
board and lodging furnished himself and wife, by his labor 
on the land during the time in question and by the pro- 
ceeds of a team, wagon, and harness, and other farming 
implements and grain turned over to and converted by 
Brown. He further alleges that Brown has had the use of 
the west half of the quarter section above described from 
1882 until 1891, inclusive of both years, which is worth 
$160 per year. He also prays for an accounting and judg- 
ment, ete. 

It is apparent from the above statement that there are 
two branches of the controversy, viz., (1) questions in dis- 
pute between Brown and Black, and (2) questions with re- 
spect to the rights of Black as against Riley. 

The decree, so far as it relates to the first branch of the 
case, is as follows: 

- ©The court further finds that on the 20th day of Janu- 
ary, 1883, the defendant Charles Brown for value executed 
and delivered to Robert Black an agreement in writing 
duly acknowledged, and thereby promised to pay to said 
Robert Black the sum of $125 per year during the natural 
life of said Black, and to secure the payment of the said 
annuity the said Brown granted unto the said Black a lien 
on the E. 3S. E. } section 25, township 9 north, range 1 
west. Said lien was duly recorded in the office of the county 
clerk of York county, Nebraska, on May 31, 1888. The 
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said Brown has not paid said annuity, or any part thereof, 
whereby said lien has become absolute, and there is due 
said Robert Black from the said Charles Brown the sum of 
$400, and said Black is entitled to have his said lien en- 
forced, and the same is the second lien on said E. } of said 
quarter section, subject only to the lien of the plaintiff 
Pheenix Insurance Company. It is therefore ordered and 
adjudged by the court that unless the said Charles Brown 
shall, within twenty days from the entry of this decree, 
pay, or cause to be paid, to said Robert Black the said sum 
of $400, that his equity of redemption be foreclosed, and 
an order of sale shall issue for the sale of said land, and 
that the proceeds thereof be brought into court to be ap- 
plied in satisfaction of said claim. It is further ordered 
and adjudged that the conveyance of the W. 3S. E. } sec- 
tion 25, town 9, range 1, dated April 1, 1882, whereby 
the said Charles Brown and wife conveyed by warranty 
deed to said Robert Black said W. 4 of said quarter sec- 
tion, was absolute, and the title to said land is hereby 
quieted in said Robert Black as against the said Charles 
Brown and the said Thomas Riley, and said defendants are 
hereby enjoined from setting up any claim to said land; to 
all of which the defendants Brown and Riley duly except, 
and forty days given to reduce exceptions to writing.” 
The grounds of Brown’s claim at this time to the entire 
quarter section is not clear from the record, although his 
version of the reasons for the assignment to him in the 
first instance of the contracts for the land is reasonable 
and must be accepted because not seriously controverted. 
It is, in short, that Black, in order to defeat the claim of his 
wife, who was then living in the state of Iowa, requested 
him to procure and hold the legal title to the land. But 
his explanation of the subsequent conveyance of the west 
half and the mortgaging of the east half thereof to Black, 
viz., to prevent it from descending to his heirs in case 
Black should survive him, is less reasonable, And, in 
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view of the conflict between the parties, who are the only . 
surviving witnesses to the transaction, the finding of the 
district court is clearly right. Complaint is made of the 
excluding of evidence of the value of the support and care 
furnished for Black and wife. Under the issues presented 
by the pleadings Brown should have been permitted to 
prove the value of the care and support supplied by him 
for the wife of Black. But the offer, so far as it included 
the support of Black himself, was properly rejected, for 
the reason that the only contract, express or implied, for 
the rendering by Brown of the service charged, is the al- 
leged agreement of Black to devise the land by will to him. 
This agreement, it appears from the answer of Brown, con- 
tinues in full force and effect, and the will executed in his 
favor unrevoked. He is, so far as.appears from the record, 
in a position, on-the death of Black, to insist upon the con- 
ditions of that agreement. It requires no argument to 
prove that he cannot recover in this action from Black for 
the same consideration for which he claims the land 
through the will in his favor. 

It is suggested that we should, on this appeal, receive 
the evidence rejected by the district court and allow an ac- 
counting here of all the matters in issne. This was de-. 
signed as a court of appellate jurisdiction, with the few 
exceptions enumerated in section 2, article 6, of the con- 
stitution. But assuming that we have the power to receive 
original éyidence in cases brought before us by appeal, 
there is reason to doubt both the wisdom and the propriety 
of sucha practice. If,as argued by counsel, the receiving of 
original evidence in such case is within the discretion of the 
court, the exercise of that discretion can be justified only in 
extreme and exceptional cases in order to prevent a certain 
failure of justice. In this case the appellant Brown has 
little reason to complain. The rejection by the district 
court of his cause of action for caring for the wife of 
Black, leaves him at liberty to prosecute an action there- 
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for, while he is in a position to assert his claim to the land 
on the death of the appellee. Whether the several claims 
of the latter, including rents and the proceeds of the mort- 
gage above described, are all concluded by the decree is not 
go apparent. But as he is satisfied with the result we can 
see no grounds for interference. , 

The only remaining question is that of the rights of Riley 
by virtue of the mortgage executed in his favor by Brown. 
We have seen that Black was at the time said mortgage was 
executed the equitable owner of the west half of the quar- 
ter section in controversy. It follows that the mortgage is 
void as against the latter unless Riley received it in good 
faith without knowledge of Black’s equities. And he is 
required to show affirmatively that he took it relying upon 
Brown’s apparent title thereto. (Bowman v. Griffith, 35 
Neb., 361.) Upon that proposition there is an entire fail- 
ure of proof. Riley himself was not sworn. The only 
evidence on that branch of the case is the testimony of 
Brown, who swears that the mortgage was given for a past 
due indebtedness, incurred by him as surety for a third 
party. The evidence falls far short of proving Riley to be 
a mortgagee in good faith, hence the decree of the district 
court is 

AFFIRMED. 


Tae other judges concur. 


Wrutam Nasu, APPELLANT, v. Netson A. BAKER ET 
AL., APPELLEES, 


FILeD OcTOBER 4, 1893. No. 5147. 


Railroads: MuUNIcrpAL CoRPORATIONS: PROPOSITION TO VOTE 
Bonps IN AID OF CONSTRUCTION: FRAUDULENT REPRE- 
SENTATIONS OF DONEE: RESTRAINING ISSUANCE OF BONDS. 
A proposition to vote bonds in aid of the construction of a rail- 
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road, when accepted, is in the nature of a contract, and if the 
electors, through false or fraudulent representations of the offi- 
cers of the donee, have been induced to vote such aid, a court of 
equity in a proper case will relieve as against such bonds. 


AppEAL from the district court of Buffalo county. 
Heard below before Hamer, J. 


The facts are stated in the opinion. 


Greene & Hostetler, R. A. Moore, and J. B. Strode, for 
appellant : 


The false and fraudulent representations made by the 
officers and agents of the defendant company as to the 
character of the road for which the bonds were sought to 
be voted were made for the purpose of deceiving the elec- 
tors, thereby inducing them to vote in favor of the bond 
proposition. Equity will lend its aid to relieve the people 
under such circumstances. The finding and judgment of 
the lower court were therefore wrong and should be reversed 
and the injunction made perpetual. (Wakefield Case, 2 
O’Mal. & H. [Eng.], 102; Taunton’s Case, 21 Law Times 
Rep., n.s. [Eng.], 169; Boston Case, 2O’Mal. & H. [Eng.], 
161; Brassard v, Langevin, 1 Sup. Ct. Can., 145; 6 Am, 
& Eng. Ency. Law, p. 371, sec. 7; Cooley, Torts, 501; 
Haldeman v. Chambers, 19 Tex., 50; Henderson v. San 
Antonio R. Co., 67 Am. Dec. [Tex.], 675; Wullenwaber 
v. Dunigan, 30 Neb., 877; Sinnett v. Moles, 38 Ia., 25; 
Wickham v. Grant, 28 Kan., 517; Ourry v. Board of Super- 
visors of Decatur County, 15 N.W. Rep. [Ia.], 602; Melendy 
v. Keen, 89 Ill., 395; Sanford v. Handy, 23 Wend. [N. Y.], 
260; Burhop v. City of Milwaukee, 18 Wis., 453; Me- 
Cleilan v. Scott, 24 Id., 81; Davis v. Dumont, 37 Ia., 47; 
Orump v. United States Mining Co., 56 Am. Dec. [Va.], 
116.) 


Sinclair & Brown and Calkins & Pratt, contra, cited: 2 
Pomeroy, Eq. Jur., sec. 894; Runge v. Brown, 23 Neb., 
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$22; Wharton, Evidence, secs. 328, 340; Brown v. Piper, 
91 U.S., 37; Taylor, Evidence, sec. 4, note 2; Best, Evi- 
dence, secs. 253, 254; Gibson v. Stevens, 8 How. [U. §.], 
384; Cooley, Torts, p. 476; Mooney v. Miller, 102 Mass., 
217; Starr v. Bennett, 5 Hill [N. Y.], 308; Wilkiams vw. 
Spurr, 24 Mich., 335; Mitchell v. McDougall, 62 Ill., 498. 


Ryay, C. 


This action was begun in the district court of Buffalo 
county, Nebraska, by William A. Nash, for himself and 
on behalf of the taxpayers of the city of Kearney, against 
the mayor and members of the city council of said city, 
and the Kearney & Black Hills Railway Company, to en- 
join the collection of $75,000 in bonds voted by the city of 
Kearney in aid of the construction of said railroad. The 
petition, or rather the amended petition, upon which the 
case was tried, was very lengthy, alleging, as it did, many 
irregularities in the manner of submitting the proposition 
for voting bonds to the Kearney & Black Ilills Railway 
Company, and setting. forth other irregularities as to the 
manner in which the votes were cast and the result ascer- 
tained and announced. The chief paragraph however, and 
the one to which we have devoted special attention, reads 
as follows: 

“7, That the Kearney & Black Hills Railway Com- 
pany, by its officers and agents, procured the votes at said 
pretended election to be cast in favor of said bonds by false 
and fraudulent repr-sentations made to the electors of said 
city concerning the said Kearney & Black Hills Railway 
Company, in this; that said railway company, by its officers 
and agents, represented and pretended to the electors, for the 
purpose of procuring their votes for said proposition, that 
the said railway was an independent line of road, and a 
coripeting line with all other roads, and had no connection 
with any other line of railroad in its management, opera- 
tion, or organization, and would be so run and operated. 
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Plaintiff alleges the truth to be that the said Kearney & ~ 
Black Hills railway was not an independent line of road, 
and was not a competing line of railroad and was not so 
intended to be, which all of said officers and agents then 
and there well knew, but that said Kearney & Black Hills 
Railway Company had at said time a freight traffic con- 
tract with the Union Pacific Railway Company by which 
all freight shipped over said Kearney & Black Hills rail- 
road was and is but a feeder to the Union Pacific rail- 
road, and was so known to be by said officers and agents 
at the time they made such fraudulent and false represen- 
tations aforesaid, and was and is under the control and 
domination of the Union Pacific Railway Company.” 
The prayer of the amended petition was, that a tempo- 
rary order of injunction might be granted restraining the | 
said authorities designated from authorizing the issuance of 
said bonds and donating the same, or any part thereof, to 
the Kearney & Black Hills Railway Company, or to any 
person in its behalf or for its use and benefit, and restrain- 
ing the Kearney & Black Hills Railway Company from 
taking or receiving the said bonds or any part thereof from 
the officers of said city, or from attempting to or negotiat- 
ing and disposing of said bonds and procuring the same to 
be registered, or from in any way interfering or meddling 
until the further order of the court, and that upon the final 
hearing said injunction might be made perpetual, and for 
such other and further relief as was just and equitable. 
Issue was duly joined upon the averments of the 
amended petition, and a trial thereof was had, and decree 
rendered in favor of the defendants on the 15th day of 
July, 1891. In this decree is the following finding, to-wit: 
“The court further finds that while the officers and 
agents of the Kearney & Black Hills Railway Company 
represented to the voters of the city of Kearney that said 
line of road would be an independent line of road, and 
that great benefits were likely to accrue to the city of 
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Kearney on account thereof, yet the road was only to be 
built a distance of 67 miles and to terminate at the city of 
Kearney, near the center of the continent and distant 700 
miles from a practicable waterway ; that its only method of 
reaching the coast was over the line of the Union Pacific, 
or Burlington & Missouri River railway, both of which 
‘railway lines run through the city of Kearney ; that these 
facts were common knowledge to all persons in the city of 
Kearney of ordinary intelligence, and the representations 
should have deceived no one, and were allowable under the 
rule of law which excludes actual deception but permits 
puffing and exaggeration of language in the encouragement 
of trade.” 

As we regard this finding of the court as not at all sat- 
isfactory as to the averments set out in paragraph 7, we 
shall examine de novo the issues specially presented by that 
paragraph, taken in connection with the averments of the 
amended petition. 

John H. Hamilton, vice-president of the Kearney & 
Black Hills Railway Company, testified that a night or 
two before the date of the election, February 13, 1890, E. 
C. Davidson, president of the above railroad company, 
made a speech at Durley’s hall at Kearney, in which he 
urged that the bonds be voted as proposed, and said that 
the Union Pacific Railway Company did not own a dollar 
of the stock of the Kearney & Black Hills Railway Com- 
pany; that the Union Pacific was to receive and be paid 
$205,000 in bonds by the Kearney & Black Hills Railway 
Company for the right of way and grade up the Wood river 
valley; that to his knowledge no director or stockholder 
of the Kearney & Black Hills company was in any way 
either directly or indirectly connected with the Union Pa- 
cific railroad. Mr. Hamilton testified further, that before 
the election he had stated to the people that the Kearney 
& Black Hills railroad was not controlled by the Union 
Pacific Railway Company; that the Kearney & Black Hills 
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railroad would be built by a company which was not under 
the control of the Union Pacific; that it would be con- 
trolled by people in Nebraska; and that it would be op- 
erated by a traffic agreement with the Union Pacific. He 
further testified that the board of trade of Kearney ap- 
pointed a committee to ascertain what the Kearney & 
Black Hills Railroad Company proposed as to building a 
line of road; that he told said committee that the last 
named company would be independent of the Union Pa- 
cific Company, but would be operated under a traffic 
agreement with the Union Pacific; and that witness had 
interested some of his friends, and got them to organize a 
company to buy that line, and operate it under a traffic 
agreement with the Union Pacific. 

W. C. Holden testified that at the public meeting held 
at Durley’s Hall, just before the bonds were voted, Mr. 
Davidson, the president of the Kearney & Black Hills 
Railroad Company, had said that the latter company had a 
traffic agreement by which all unconsigned freight would 
be turned over to the Union Pacific at Kearney, and that 
Mr. Cameron, and possibly Mr. Holcomb, of the Union 
Pacific, held stock in the Kearney & Black Hills Railroad 
Company,—witness thought to the amount of $100,000; 
never heard that it held one-half of said stock. It was 
insisted by the opposition to the bonds, that the Union 
Pacific Company was interested in the Kearney & Black 
Hills Company, and was to hold a controlling interest in 
the road. This was denied by the other party, who claimed 
it was not a Union Pacific road. 

E. C. Davidson, the president of the Kearney & Black 
Hills Railway Company, testified that he made a speech to 
the people of Kearney two nights before the election, at 
Durley’s Hall. About one hundred people were present. 
That he stated to these people that he and his associates in 
the Kearney & Black Hills Railroad Company had an 
option that permitted them to buy the right of way and 
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grade to Milldale, and that if the bonds were carried it 
should be bought and the road completed. At that public 
meeting Mr. Greene had asked this witness as to the pro- 
posed railroad being independent or distinct from the Union 
Pacific, and that witness had answered that neither the 
Union Pacific road nor any stockholder in the Union Pa- 
cific road, had any stock in the Kearney & Black Hills road. 
The original contract was that the road-bed should be paid 
for by first mortgage bonds, but after the Kearney & Black 
Hills Railroad Company got into position to deal, the last. 
named company appuinted Mr. Hamilton to negotiate, and he 
made what was considered a better contract, by the terms of 
which payment was made in stock instead of bonds. The 
Union Pacific owned the whole road at the time of the elec- 
tion and had given the other railroad company an option 
to purchase, but owned no stock in the Kearney & Black 
Hills road. Mr. Davidson further testified that at the pub- 
lic meeting referred to, one of the prominent questions dis- 
cussed was whether the Kearney & Black Hills railroad 
was to be an independent road, or whether it was to be 
under the domination of the Union Pacific Railroad Com- 
pany, the opponents of the bonds claiming that it would 
be dominated by the Union Pacific. 

Thomas H. Cornett testified that in the canvass for the 
bonds it was urged in opposition to voting them that the 
road proposed to be aided was simply a Union Pacific 
“stub,” and a scheme of the Union Pacific to secure the 
bonds to be voted. The friends of the proposition scouted 
that idea all through the campaign, denied it, and 
claimed that if the road was built and operated the Union 
Pacific would not have anything to do with it so far as its 
ownership or control was concerned. Witness attended 
only one meeting, but at that it was stated that the head- 
quarters of the proposed road would be at Kearney. Ina 
general way the opponents of the bonds claimed it was a 
ruse of the Union Pacific, and that the Union Pacific was 
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to dominate the thing, and that it was a part of the Union 
Pacific system. The friends of the bonds claimed that was 
not so. 

B. H. Goulding testified that the opponents of the bonds 
undertook to fight them down with the idea, or with those 
statements, that it was a Union Pacific “stub.”? Witness 
had one or two talks with different parties and the com- 
-pany,—one with Mr. Davidson, and once or twice talked 
with Mr. Hamilton,—and never understood that it was a 
“stub” road, but understood it was an independent com- 
pany that had a good traffic arrangement. That was one 
of the things witness inquired about. 

Gen. A. H. O’Connor, whom the evidence shows to have 
been very active and efficient in urging that the bonds 
should be voted, testified that in his speeches he did not 
claim it would be a competing line, for he knew if it came 
into Kearney with no way to get out it could not be com- 
peting; that he said in urging people to vote the bonds 
he did not believe it was a Union Pacific railroad, and he 
did not believe it was; that he was frank in that. 

The above quoted evidence was given by witnesses sworn 
on behalf of the defendants on the trial in the district 
court. For the plaintiff in that court the testimony of F. 
J. Switz, Henry S. Harding, Lyman Brigham, J. C. Bes- 
wick, James O’Kane, A. H. Bolton, H. H. Seeley, P. D. 
Henderson, B. G. Henderson, J. E. Shipman, M. V. Esler, 
C. F. Yost, J. W. Worsley, F. Y. Robertson, and Lewis 
Robertson was even more pointed as to the representations 
being that the proposed line of road would, when built, be 
entirely independent of the Union Pacific Railway Com- 
pany, than was the evidence of the defendants’ witnesses. 
These last named witnesses further testified to the gener- 
ally favorable effect of the assertions of the Kearney & 
Black Hills Railroad Company’s independence of the 
Union Pacific Railway Company in respect to the bond 
proposition, and at least three of these witnesses directly 


Vou. 37] SEPTEMBER TERM, 1893. 721 


Nash vy. Baker. 


testified that this asserted independence induced them re- 
spectively to abandon opposition to, and vote for, the bonds. 
It, therefore, must be accepted as without question, first, 
that a great deal of opposition to voting the bonds existed, 
founded upon a suspicion that the Kearney & Black Hills 
railroad when built would be under the control of the 
Union Pacific Railway Company, and, second, that the di- 
.rect assurances of the officers and duly accredited agents of 
the Kearney & Black Hills Railroad Company, by denials 
of the dependence of the said company upoa the Union 
Pacific Railway Company, in a large measure overcame 
existing opposition to voting the bonds as proposed. 

It now becomes material to consider what relations were 
sustained or in contemplation between the Union Pacific 
Railway Company and the Kearney & Black Hills Rail- 
way Company at the time the bonds were voted. The or- 
dinance under which the proposition to vote the bonds was 
submitted required that active work should commence in 
the construction of the proposed railroad within thirty days 
from the election adopting the proposition, and from the 
time its adoption should be duly declared. Within that 
space of time a written contract was entered into on March 
14, 1890, between the Omaha & Republican Valley Rail- 
road Company, the Kearney & Black Hills Railway Com- 
pany, and the Union Pacific Railway Company. This 
agreement recited that the Republican Valley Railroad 
Company had acquired the right of way for a great part 
of a proposed line of railroad from Kearney to Milldale, 
and had expended large sums of money in unfinished con- 
struction of a railroad thereon, and that an agreement had 
been entered into between the two first above named com- 
panies for the sale by the first to the second named of the 
said right of way, and for the completion of said line of rail- 
road by the second, and for the working of the said railway 
in connection with the railway of the Union Pacific Rail- 
way Company upon the terms in said agreement contained. 

49 
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Following these recitals the agreement stipulated that 
the sale was by the first railroad named to the second 
named, of the unfinished line aforesaid between Kearney 
and a point about seven miles northwest of Callaway, be- 
ing a distance of about seventy-two and eleven-hundredths 
miles. The sum to be paid to the Omaha & Republican 
Valley Railroad Company was to be ascertained by esti- 
mates thereafter to be made by the chief engineer of the 
said Omaha & Republican Valley Railroad Company, and 
to be paid in the shares of the Kearney & Black Hills 
Railroad Company at their nominal value. The Kearney 
& Black Hills Railroad Company agreed with the Union 
Pacific Railway Company to transfer to the trustees men- 
tioned in said written contract, and to issue to them one 
certificate for so many hundred dollar shares of the Kear- 
ney & Black Hills Railroad Company’s stock as, together 
with the said shares transferred to the Omaha & Republi- 
can Valley Railroad Company, should equal in nominal 
value $12,000 for every mile, and a proportionate sum for 
every part of a mile, of the length of the partly graded lo- 
cation agreed to be sold, which was to be measured under 
the direction of said chief engineer, whose certificate as to 
said length should be final. The above transfers of stock 
were provided to be made contemporaneously ; by which it 

“may be unnecessary to remark, there would be vested in 
these two transferees stock to the uominal amount of 
$12,000 per mile of the road contemplated. 

The agreement further provided that the Republican 
Valley Railroad-Company should, for the period of fifty 
years, be entitled to name two members of the board of 
directors and the secretary of the Kearney & Black Hills 
Railroad Company. During that period no mortgage 
could be made for over $20,000 per mile, and the capital 
stock could not exceed $24,000 per mile, to be completed 
before the creation of such stock ; and in case of an increase 
of stock, one-half of such increase shouJd be thereupon 
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transferred to the trustees above referred to and therein- 
after named, and a certificate accordingly issued. 

The agreement provided for the construction of the line 
of road contemplated upon certain conditions, which it is 
needless to quote, except to note that it was required to be 
of uniform gauge with that of the Union Pacific railway, 
and that for all purposes of traffic during the existence of 
the agreement, the Kearney & Black Hills railroad Jine 
was required to be worked as one line with the Union Pa- 
cific Railway Company’s lines and the lines worked and 
controlled by the last named company. . 

The Kearney & Black Hills Railroad Company further 
agreed that it would never make any discrimination as re- 
gards rates or otherwise against the railway system of the 
Union Pacific Company; and it was agreed between them 
that the rates for all traffic carried between any places by 
the railways of the two last named companies should al- 
ways be as low as the rates for carrying traffic between the 
same or competitive places by any other railway or rail- 
ways in competition with the railway systems of said com- 
panies, and that all traffic secured by the Kearney & Black 
Hills Company to be carried to or by way of any place or 
places on the railway system of the Union Pacific Railway 
Company should, so far as the Kearney & Black Hills 
Company could lawfully determine the same, be carried by 
the railway system of the Union Pacific Railway Company, 
and for that purpose be delivered upon its railway system 
at some point of juncture of the two systems. 

It was further provided that the Kearney & Black Hills 
Railway Company should always use its influence in favor 
of such traffic being so carried, and during the continuance 
of the agreement always work in close harmony and con- 
nection with the railway system of the Union Pacific Com- 
pany, and would not at any time make any contract with 
any other railway company or line for connection or inter- 
change of traffic, except at places on the northwesterly part 
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of its railway system, where its railway system does not con- 
nect with the railway system of the Union Pacific Com- 
‘pany; nor make or allow any lease or mortgage of its rail- 
‘way system or any part thereof; nor create or suffer any 
‘lien or incumbrance thereon; nor make any issue of stock 
without the previous assent of the Union Pacific Company 
expressed by resolution of its board of directors, except to 
‘the extent previously provided. 

The Union Pacific Railway Company on its part bound 
itself to divert to the Kearney & Black Hills Company 
such traffic as it lawfully might during the existence of the 
agreement. It was further provided that the Kearney & 
Black Hills Company, under such reasonable rules and reg- 
ulations as the superintendent of the Union Pacific railway 
‘should prescribe, might use for its passenger trains the pas- 
‘senger station of the Union Pacific Railway Company at 
Kearney, and have performed for it such usual service as 
that use rendered necessary, at a price not exceeding $75 
per month so long as the Kearney & Black Hills Company’s 
line should not in length exceed 100 miles. 

It was also agreed that the gross receipts arising from 

- the traffic of both roads under the above provisions should 
be apportioned between them according to the arrange- 
ment that took effect on the 1st of January, 1889, for 
division of joint earnings between the Union Pacific Com- 
pany and the Omaha & Republican Valley Railroad Com- 
pany. No evidence was introduced as to the terms of this 
arrangement, nor was this subject of division in any place 
in the record referred to, so that we are without any 

‘data whereby to determine the ratio of division of the pro- 
ceeds of the joint traffic between the two railroad compa- 
nies ander this agreement. It is probable that the traffic 
agreement frequently spoken of at the meeting of the peo- 
ple of Kearney antecedent to the vote upon the bonds, is 
embraced in the latter part of the above described agree- 
ment, and the arrangement between the Union Pacific 
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Railway Company and the Omaha & Republican Valley 
Railroad Company, which took effect January 1, 1889, re-- 
ferred to in said agreement. 

To a satisfactory understanding of the alleged traffic 
agreement between the Union Pacific Railway Company 
and the Kearney & Black Hills Railroad Company, the 
arrangement which took effect January 1, 1889, is indis- 
pensable. As we are without the means of ascertaining 
the terms of the arrangement referred to, we must consider 
the relation of the parties as shown by extrinsic evidence. 
We shall first review the evidence as to the construction of 
the projected railroad line, prefaced, as it must be, with a 
short history of its origin and development. Next shall 
be given the evidence as to the practical relations existing 
between the Union Pacific Railway Company and the 
Kearney & Black Hills Company, as indicated by the con- 
struction given the contract between the parties. 

J. H. Hamilton, who at the time the bonds were voted - 
was vice president of the Kearney & Black Hills Railroad 
Company, testified that at the time of-giving his evidence 
the constructed railroad of the Kearney & Black Hills 
Company was sixty-five and seventy-three one-hundredths 
miles in length; that when the company was organized the 
stock subscriptions were for $500,000, but that the stock 
was not issued until the money was paid in and the road! 
built. Altogether there was paid in $320,000, being eighty 
per cent on $400,000. The railroad company let the con-° 
tract for bnilding their road to the Wood River Improve- 
ment Company, and the Wood River Improvement Com- 
pany built the railroad for so much stock and so much 
bonds. The bonds have been declared in the dividend, and 
at the time of the trial were held by the individual stock- 
holders of the Wood River Improvement Company. No 
stock was subscribed by the Wood River Improvement 
Company. This company got stock for building the rail- 
road. The stock is not issued yet; it will be issued when 


726 NEBRASKA REPORTS. [Vou 37 
Nash v. Baker, 


there is a settlement between the Wood River Improve- 
ment Company and the railroad company. The Wood 
River Improvement Company distributed the stock it re- 
ceived for building the railroad to the stockholders in the 
Wood River Improvement Company. The railroad stock 
was all issued to the Wood River Improvement Company. 
The Kearney & Black Hills Railroad Company transferred 
all its stock to the Wood River Improvement Company 
(except enough to enable them to hold office in the company) 
upon the improvement company assuming the obligations 
of the subscribers for stock in the Kearney & Black Hills 
Railroad Company. The Wood River Improvement Com- 
pany, for and in consideration of the transfer to them of 
this $500,000 of stock, undertook and did build this road 
and equipped it. The Wood River Improvement Com- 
pany got 5020.1691 shares of stock—all the stock that was 
ever issued by the railroad company except 1429.6691 
shares, which were issued to the Union Pacific Railroad 
Company. Beside the above stock the Wood River Im- 
provement Company received for building the road $13,500 
per mile of the bonds of the railroad company. The 
aggregate cost of building and equipping the road was 
$800,000. As before stated, eighty per cent of $400,000, 
or $320,000, was raised by assessments upon the holders of 
the stock of the Wood River Improvement Company. The 
residue of tle $800,000 they borrowed upon the security of 
the bonds of the Kearney & Black Hills Railroad Com- 
pany. They owed the most of it at ane time the witness 
Hamilton testified. 

The Union Pacific Railroad Colinas held by itself and 
its officers, of the Wood River Improvement Company’s 
total stock of $400,000, stock to the amount of $210,000. 
At the time of the trial there was held by parties resi- 
dent in Kearney, Mr. Tillson, Mr. Downing g, and others, 
$145,000 par value of stock in the Wood River Improve- 
ment Company. The bonds issued by the Kearney & 
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Black Hills Railroad Company were to the amount of 
$13,500 per mile. Mr. Hamilton testified that before the 
bonds were voted on, he and his associates had drafted an 
agreement by which they had an option to build a line 
either from Pleasanton on the South Loup line, or from 
Kearney, and were to pay the Union Pacific Company 
$205,000 in first mortgage bonds of the Kearney & Black 
Hills Railroad Company for thegrade. About two weeks 
after the election, Mr. Hamilton testified that he went to 
Boston to sign up the agreement; that all the previous 
sketches‘and drafts that had been made were already there. 
The agreement was made up finally from the sketches and 
drafts that had been made in part. The Omaha & Repub- 
lican Valley Railroad Company owned the grade and right 
of way which the Kearney & Black Hills Railroad Com- 
pany was compelled to purchase for the construction of its 
line. The Union Pacific Company owns the stock of the 
Omaha & Republican Valley Railroad Company; the 
Union Pacific Company made the trade; the Union Pacific 
Company made the deal; it controlled the Omaha & Re- 
publican Valley Company, and whatever the Union Pa- 
cific Company agreed to the Omaha & Republican Valley 
Company had to. 

Mr. Hamilton further testified that Mr. Davidson was 
not acquainted with the details of the agreement made with 
the Union Pacific Railway Company; that he guessed he 
himself was the only one who was, as he transacted all the 
business. Mr. Davidson knew that the Kearney & Black 
Hills Railroad Company was to run in connection with the 
Union Pacific so far as freight traffic was concerned. - Mr. 
Hamilton testified that after the election was held and the 
result announced, before thirty days had expired, the rail- 
road company commenced the work of construction and 
completed the road October 7, 1890, to Callaway. 

- As to the present condition of the traffic affairs of the 
Kearney & Black Hills Railroad Company, its general 
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freight and passenger agent testified that the B. & M.R. R., 
through the C., B. & Q. R. R. Co., has a direct line from 
Kearney to Chicago; that when the Kearney & Black 
Hills railroad had a consignment from Callaway to Chi- 
cago over the C., B. & Q. railroad the same rate is not 
charged the shipper as when the consignment is by way 
of the Union Pacific railway, because the Kearney & 
Black Hills Railroad Company has no through rate from 
Kearney to Chicago with the C., B. & Q. R. R. Co ; that 
there exists a through rate with the Union Pacific Rail- 
road Company. There is a difference in favor of the 
Union Pacific road. The B. & M. road does not run 
across the tracks of the Union Pacific railroad to the tracks 
of the Kearney & Black Hills road and that would make 
it more expensive. It is more expensive to ship from a 
point on the Kearney & Black Hills railroad to Chicago 
over the B, & M. than over the Union Pacific railroad be- 
cause of added local charges, and on account of transfer 
charges across the Union Pacific railway’s track at Kear- 
ney; would have to get consent of the Union Pacific Rail- 
way Company to do this. The Kearney & Black Hills 
Railroad Company is in competition with the B. & M. on 
the Grand Island Branch. The Kearney & Black Hills 
road does not own the line across to the Grand Island line; 
it is a wagon competition. Between the Grand Island 
branch of the B. & M. R. R. and the Kearney & Black 
Hills railroad line there is a strip of from twenty to 
thirty miles. 

It is unnecessary to review the evidence which has al- 
ready beeu stated at considerable length in stating our 
conclusions as to the relations which the Kearney & Black 
Hills Railway Company sustain to the Union Pacific Rail- 
way Company. The last named company owns, by reason 
of the sale of the road bed, 1,429 shares, and through the 
Wood River Improvement Company, controls the re- 
mainder of the capital stock of the Kearney & Black Hills 
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Railroad Company, and is entitled to one-half of what-. 
ever increase of stock shall hereafter be made. To secure 
this and other interests of the Union Pacific Railway Com- 
pany, it practically has the right to name the secretary and 
two directors of the Kearney & Black Hills Railroad Com- 
pany. By means of the Wood River Improvement Com- 
pany, the Union Pacific Railway was able to secure the 
control and placing of the bonds, secured by first mort- 
gage, of the Kearney & Black Hills Railroad Company to 
the amount of $13,500 per mile, all the bonds issued. By 
reason of the necessity of crossing the Union Pacific line 
at Kearney to reach any other railroad connection, the 
Kearney & Black Hills Railroad Company is powerless to 
establish or maintain traffic relations with any line of rail- 
road other than the Union Pacific, even if it was willing 
to violate the restrictive terms of its agreement to the con- 
trary. It is idle to insist that under such conditions the 
Kearney & Black Hills railroad is, or ever can be, inde- 
pendent of the Union Pacific Railway Company in any 
sense whatever. 

It is established satisfactorily that one main inducement 
to the voting of the bonds was the representation that the 
proposed railroad should, when built, be independent of the 
Union Pacific Railway Company. With equal conclusive- 
ness the evidence shows that this representation has failed ; 
that though in a certain sense something of independence 
existed at the time of making these representations, yet that 
immediately, or very soon after the bonds were voted, such 
independence, by the voluntary act of the donee of the 
bonds, wholly ceased to exist. In the fuce of this condition 
of affairs the donee of the bonds insists that the injunction 
prohibiting the delivery of the bonds shall be dissolved, 
and that this court shall sanction such delivery. 

In Wullenwaber v. Dunigan, 30 Neb., 877, it was held, 
where certain petitioners were induced to sign a petition 
calling an election in K, township, Seward county, upon 
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the representations of an agent of the railway company that 
the depot would be located on section 16 of said township, 
when in fact the depot was afterwards located on section 
17, that the company was bound by the representations of 
its agents, and that persons who had been deceived thereby 
and induced to sign the petition might set up such facts to 
enjoin the issuing of bonds. In the opinion rendered by 
Maxwett, J., occurs the following apposite language: 
“A proposition to vote bonds is in the nature of a contract 
which, when accepted, is binding upon the respective parties. 
Hence, if the electors, through false or fraudulent repre- 
sentations, have been induced to vote bonds to aid in the 
construction of such railway, a court of equity in a proper 
case will grant relief. (Ourry v. Board of Supervisors, 15 N. 
W. Rep. [Ta.], 602; Sinnedé v. Moles, 38 Ia., 25; Hender- 
son v. San Antonio R. Co., 67 Am. Dec., 675; Crump 
v. U. 8. Mining Co., 56 Id., 116; Wickham v. Grant, 28 
Kan., 517.)” 

In the case under consideration the representation was of 
the existence of a fact of controlling weight with the elec- 
tors called upon to vote bonds in aid of the enterprise pro- 
jected. The voter could only know of the nature and 
object of the project to be assisted by the representations of 
its promoters. These representations necessarily referred 
to future conditions, the power to establish which was 
lodged in the promoters of the scheme. The promise was 
that the road, when built, should exist and operaie in entire 
independence of the domination of another road already in 
existence. It might be that this independence was unde- 
sirable, useless, and worthless. That proposition however, 
should have been argued to the voters. It cannot now be 
urged against them. In an opinion of this court, in Town- 
ship of Midland v. County Board of Gage County, 37 Neb., 
582, filed during the present term, it has been held that the 
electors of a township are entitled to stand upon the very 
letter of their promise, a wholesome rule which should be 
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extended to the facts under consideration. In the case at 
bar it may be that the insistence upon independence of the 
Union Pacific railway was without reason, and even merely 
whimsical, yet it was a condition which the voters had a 
right to insist upon as qualifying their proposed donations. 
The propriety of employing the power of taxation to mak- 
ing donations to enterprises in no way connected with the 
administration of government may well be doubted in any 
ease. Such restrictive conditions as the voters see fit to in- 
sist upon must not be ignored by the proposed donee, es- 
pecially after accepting the donation burdened with them. 

The judgment ofthe district court is reversed, and a 
decree will be entered in this court conformably to the 
prayer of appellant’s petition. 


DECREE ACCORDINGLY. 


TuHE other commissioners concur. 


“JOBN D. Kr,paTRIcK ET AL. Vv. ANDREW J. Ricu- 
ARDSON, JR. 
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4, Trial: Review: Eviprence: THE Instructions of the court 
should direct the attention of the jury only to facts in support 
of which evidence has been introduced upon the trial. Whenau 
instruction is not founded upon the evidence, and is calculated 
to mislead the jury in considering the facts of the case, the judg- 
ment must be reversed. 


2. Negligence: EXPLosives: PERSONAL INJURIES: EVIDENCE: 
Instructions. To sustain a verdict for damages on account of 
an injury suffered by reason of alleged negligence of the de- 
fendants, there must be evidence that such injury resulted from 
the negligence charged. Such causation cannot be left to the 
mere conjecture of the jury. 
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Kilpatrick v. Richardson. 


Error from the district court of Dawes county. Tried 
below before Kixxarn, J. 


Harwood, Ames & Kelly and Alfred Hazlett, for plaintiffs 


in error, 


C. H. Bane, H. C. Brome and D. B. Jenckes, contra. 


Ryan, C. 


On the 26th day of November, 1889, a petition was filed 
in the district court of Dawes county, Nebraska, on behalf 
of Andrew J. Richardson, Jr., an infant under the age of 
fourteen years, by his next friend, Andrew J. Richardson, 
Sr., against John D. Kilpatrick and others associated with 
him as partners under the firm name and style of Kilpatrick 
Bros. & Cullins. This petition alleged that the defendants 
began the construction of a tunnel in the said county of 
Dawes, previous to the injury complained of, and continued 
said construction until that time; and that while engaged 
in said work of construction, the said defendants negli- 
gently and knowingly caused and permitted a large number 
of exploders, which were of a dangerous character, to be 
left and scattered over the ground at and near the north 
end of said tunnel, and upon and adjacent to the right of 
way of the railway for the use of which said tunnel was 
being made at that point, where children and persons not 
acquainted with the dangerous character of said exploders, 
and not accustomed to the use thereof, were accustomed to 
pass and repass; and that the defen‘lants, by their agents, 
servants, and employes, carelessly, negligently, and know- 
ingly suffered and permitted said exploders to remafn scat- 
tered over the surface of the ground at said point, exposed 
and unguarded, up toand including the 6th day of October, 

1889, well knowing that children of tender years and child- 
" ish instincts, without any knowledge or warning in refer- 
ence to the great danger and peril to which they were ex- 
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posed, might take and handle said exploders. The petition 
further alleged that on the 6th day of October, 1889, while 
walking near the north entrance to said tunnel, the plaintiff 
discovered several of said exploders so carelessly, negli- 
gently, and knowingly left exposed and unguarded by the 
servants and agents of said defendants in the manner 
hereinbefore recited, and picked up one of them, not know- 
ing what it was, and not knowing what it contained, and 
picked said exploder with a horseshoe nail, and without 
any warning or knowledge of the dangerous character of 
‘said exploder, and, without any fault on plaintiff’s part 
whatever, said exploder so picked up by the plaintiff sud- 
denly exploded in plaintiff’s hands, and shattered and 
mangled, and completely tore off plaintiff’s left hand so 
that it became necessary to amputate it to save his life; and 
shattered and tore off the thumb of plaintiff’s other hand, 
and otherwise wounded plaintiff in the hand and face and 
permanently disabled him for life; and that as one direct 
result of said injury, plaintiff was for a long time, and still 
is, sick and disabled. There were allegations of suffering 
great pain and agony resulting from said injuries; of the 
expenditure of large sums of money made necessary thereby, 
and of the maiming, deforming, and incapacitating of 
‘plaintiff for the performance of any labor. The amount 
of damages was laid at $25,000, for which judgment was 
prayed. 

The answer admitted the partnership as charged, and 
that during the year 1889 the defendants were engaged in 
the construction of a tunnel on the line of railroad running 
‘into and through Dawes county, Nebraska, and that in the 
construction of said tunnel the said defendants used and 
exploded dynamite in the removal of rock from said tun- 
nel by the use of exploders; but alleged that if the plaint-~ 
iff was injured, it was by reason of his own carelessness 
and negligence and through no fault of the defendants, and 
long after the defendants had finished their work on said 
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tunnel, and long after the same had been received and ac- 
cepted by the said railroad company. Following these 
averments was a denial of each and every allegation of the 
petition except such as had been admitted to be true. 

At the October, 1890, term of the district court of Dawes 
county a trial of the issues joined was had, which resulted 
in a verdict for the plaintiff in the sum of $5,000, upon 
which judgment was duly rendered. In due time proper 
proceedings were taken for the presentation in this court 
of errors alleged to have occurred on said trial. 

The testimony discloses, as undisputed facts, that on 
Sunday, the 6th day of October, 1889, the Jad who was 
injured, accompanied by his parents, his aunt, and one sister 
and perhaps another member of the family, went to the 
tunnel which had been constructed as alleged in the petition. 
The plaintiff, and the others who accompanied him, resided 
in Dawes county about twelve miles from the tunnel which 
they visited. Their object seems to have been simply to 
look at the tunnel as a matter of curiosity, and, perhaps, 
pleasantly employ the hours of that holiday. The boy 
who was injured was of the age of about eight years, 
Accompanied by his sister, aged about twelve years, he ex- 
plored the surroundings of the tunnel, and finding several 
exploders, he and his sister brought them to the place where 
their mother and aunt were sitting. These exploders were 
about one and one-eighth inches in length, and from the 
testimony it would seem that they are from one-eighth to 
one-fourth of an inch in diameter and of a cylindrical 
shape. One end is closed and the other left open in the 
same manner as the shell of a cartridge for use in a rifleor 
pistol. Inside this exploder is placed for use some mater- 
ial which easily explodes, causing a report and jar which 
explodes the dynamite cartridge with which it is placed in 
contact. The boy having found a horseshoe nail, proceeded, 
with childish curiosity, to remove the contents of one of 
the exploders which he had found. This, as'the boy in his 
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childish way said, caused the exploder to “blow off,” and 
thereby the injury was inflicted of which complaint is made 
in the petition. 

The first and most important question with which we are 
confronted is, where did the lad find the exploder which 
caused the injury of which he complains? His own testi- 
mony was that he picked up a dynamite cartridge just a 
little ways from the tunnel; that he saw about fifteea other 
cartridges where he picked up this one; that they were lying 
around on the ground; that he picked this particular one 
with a horseshoe nail he found at the tunnel, and that the 
cartridge blowed off and hurt him. On his cross-examina- 
tion this lad testified that he found the cap which exploded 
around the tunnel on the west side of the tunnel. 

Maggie Richardson (Andrew’s sister, of the age of 
twelve years at the time of the accident) testified that she 
saw some of the exploders before the accident. She said, 
“We picked them up all around in the little building where 
they had been, where they had staid nights.” She fur- 
ther testified that she could not tell how many buildings 
there were, but there were lots of them around there; that 
they picked up no exploders anywhere else than in those 
buildings that she remembered of. These buildings were 
just pine trees cut down and covered over with brush and 
stuff. Some had doors, some had not. All were open. No 
one was in them, They found the exploders lying on the 
floor or on a little stand or table among some gunnysacks 
that laid around. This was on the hillside quite a way 
from the banks over the tunnel. 

E. C. Simmons testified that when attracted by the ex- 
plosion he went at once to the scene of the accident and 
found lying around there some other articles and a tin box 
in which are usually kept exploders, and saw some ex- 
ploders; that the little girl said “he got them [the ex- 
ploders] over there,” waving her hand off towards the 
“Dago shacks,” as they were called. Mr. Simmons testi- 
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fied that one of these shacks was between him and the tun- 
nel, and the rest were further west and further to the south 
fromthe tunnel. The little girl motioned to the south and 
west in a still further direction from where the boy was 
found, Between where the boy was injured and the road, 
along the top of the ridge through which the tunnel was 
made, the ground was bluffy except over the tunnel itself, 
where it was tolerably smooth. There were some rough 
buildings on the same side of the hill and a little west of 
where the boy was injured, commonly called ‘“ dug-outs.” 
Some of these were made of poles leaned together at the 
top, and brush thrown over them, and some were made 
square with brush over the top and covered with sod. 
These, during the work, were occupied by Italians em- 
ployed by defendants. The highest place the tunnel 
went through ran between the Kilpatrick buildings and 
the Dago huts, although the Dago huts were pretty well up 
towards the top on the north side. None of them could 
be seen from the Kilpatrick buildings. 

John Waldo, one of plaintiff’s witnesses, in the district 
court, testified that the shanties or dug-outs were about 
fifty yards from the north end of the tunnel. Some of them 
were right above the tunnel, 

Ben Hayden, another witness for plaintiff, testified that 
there were buildings that might be termed “ shanties,” or 
“dug-outs,” some of them over the tunnel ; that there was 
over a half dozen of these shanties which witness guessed 
the Dagoes had put there. 

It would seem by this evidence clearly established, that 
the exploder which caused the injury to the boy was ob- 
tained by him in one of the shanties occupying the north- 
ern slope of the ridge through which the tunnel was built; 
and that the nearest of these shanties to the tunnel was 
distant therefrom fifty yards, up a steep and bluffy hill; 
the others within a radius of one hundred and fifty yards 
from the tunnel, measured over like ground. 
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John Waldo furthur testified that the powder house, in 
which were kept the exploders, was located stil] further south 
than the shanties—within about 150 yards of the south end 
of the tunnel. Other witnesses for the defendants in the 
district court testified as to the different distances, but no 
controversy existed as to this powder house being located 
south of the summit of the ridge and nearer the south end 
of the tunnel than the north end. This building was con- 
structed of rough boards, and was in dimensions twelve by 
fourteen feet, and was provided with a lock and key to se- 
cure the door. There is no conflict in the evidence as to 
the completion of the tunnel August 28, 1889, and there 
is uncontradicted evidence that under orders of plaintiffs in 
error, there was removed from their buildings about the 
tunnel everything except some scrapers and other like per- 
sonal property, which were left at the blacksmith shop. 
The witness who superintended this removal testified that 
he removed everything, but the above property is shown 
afterwards to have been removed by another person, and 
there is evidence that subsequent to the removal there 
were found some exploders in the powder house. The 
witness who found these exploders, however, testified that 
when he found them the lock of the powder house had been 
pulled out, and that the door was propped shut with a 
board. The custodian of this powder house testified that 
the staple was pulled out so that the door could be opened, 
and that two days before the removal of the contents, find- 
ing that the door had been opened, he nailed a board across 
it and fastened it shut. There was no evidence whatever 
that the explosives found in the powder house after Sep- 
tember 10 were left there intentionally, neither was there 
to the contrary. It appears, after the removal of the con- 
tents of the powder house, as testified to by the custodian, 
that the board which had been nailed across the door 
was again removed, by whom or for what purpose no one 
could tell, There was abundant undisputed, evidence that 

50 
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between the completion of the work and the occurrence of 
the accident there were no exploders in the tunnel. The 
shanties in which the exploders were found by the children 
on the date of the accident were situate a distance of from 
50 to 150 yards from the tunnel, a bluffy hillside interven- 
ing. The evidence showed that these shanties were built 
by the Italians who lodged in them. They were apart 
from the buildings erected by Messrs. Kilpatrick & Col- 
lins, and so far the testimony shows, these gentlemen were 
neither responsible for their erection, use, or existence. 

There was a great deal of evidence directed to showing 
the manner in which the exploders were used during the 
progress of the work previous to August 28, the date of its — 
completion. There was testimony on behalf of the de- 
fendants that the exploders were never attached to the fuse 
outside of a little house erected for that purpose, unless in 
very exceptional cases of hurry, while the contrary was 
testified to by the witnesses of the other party litigant. 
On the part of the plaintiff in the district court, there was 
evidence that at times exploders were, during the progress 
of the work, kept in unnecessary numbers of from one te 
one hundred, and there was also evidence that on different 
occasions these exploders were permitted to lie near the 
work on the ground. There was, however, no proof that 
the alleged careless manner in which the exploders were 
brought to, used, and permitted to lie promiscuously about 
in the tunnel, caused the injury complained of. It seems 
to be assumed, however, that this negligent use of these 
dangerous agencies, if established by proof, would justify 
the inference that such use was the direct cause of the ac- 
cident; and the plaintiffs in error contend that the court, 
by the instruction to which reference will now be made, 
presented to the jury a state of facts materially different 
from any such as the evidence showed to exist. 

After saying to the jury, in effect, that if they found 
that defendants were engaged in making a tunnel which re- 
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quired the use of exploders dangerous to children not ac- 
customed to them, the court continued the instruction com- 
plained of in this language: “and that defendants, while so 
using such exploders by their servants, agents, or employes, 
caused or permitted said exploders to be scattered and left 
on the surface of the ground in or near said tunnel, or on 
the floor of unlocked or open buildings in the vicinity of 
said tunnel, or left or permitted said exploders to be left 
where persons other than the servants, agents, or employes 
of defendants might take the same, and scatter them over 
the surface of the ground or leave the same within said 
open and unguarded buildings; and if you further find 
from the evidence that children and all persons who 
might desire to do so were in the habit or accustomed to 
come at will with the knowledge and acquiescence of said 
defendants, their agents and employes, into said tunnel and 
upon and over the ground in the vicinity thereof and 
around and about said unguarded buildings, then you will 
determine whether or not such use and handling of said 
explosives was a negligent and careless use of the same; 
and if you do find such use and handling of said explo- 
sives to have been a negligent and careless use thereof, and if 
you further find from the evidence that exploders brought 
to said tunnel by defendants were scattered over the sur- 
face of the ground near said tunnel, or left in such build- 
ings in either of the modes hereinbefore suggested, and 
that said plaintiff was a child not of mature years, and not 
acquainted with the dangerous character of said exploders, 
or accustomed to the use thereof, and that plaintiff, on said 
6th day of October, 1889, came upon the ground in the 
vicinity of said tunnel and into and around such build- 
ings, and while there picked up one of said exploders and 
picked the same with a horseshoe nail, whereby the same 
was exploded, and that plaintiff was injured by such ex- 
plosion, and this without negligence on his part, then your 
verdict in this case must be for plaintiff, and you will al- 
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low him such damages as the evidence shows he has sus- 
tained ; and the fact that defendants had completed their 
work at said tunnel, and said work had been turned over 
to, and accepted by the railroad company for whom it was 
performed, would not prevent a recovery in this case.” 

The evidence has been carefully collated, and the facts 
have been stated as favorably as possible to the contentions 
of the defendant in error, that it might be determined, upon 
a careful comparison, whether a state of facts reasonably 
deducible from the evidence was correctly set forth in this 
instruction, Our conclusion is that the court erred in 
assuming that there was evidence showing that the ex- 
ploder, to which this injury was due, was one left by 
plaintiffs in error in the tunnel, or that said exploder 
was found upon the floor of any building owned by the 
plaintiffs in error, or under their control, or that the 
plaintiffs in error were in any way responsible for said ex- 
ploder being where it was found. It is possible that this 
explosive was taken from the powder house wherein it had 
been stored; or it may have been picked up by some one 
who carried it to the shanty where it was found. In either 
event the testimony should have shown that fact, and that 
plaintiffs in error were in some way responsible for its be- 
ing placed where it was found, or had control of and were 
responsible for the condition of the shanty in which the 
boy unfortunately discovered it. 

In Meyer v. Midland P. R. Co., 2 Neb., on page 336, 
Lake, J., thus quoted the modification made to an in- 
struction: “This is the law: Unless the conductor or en- 
gineer in charge of the train, by the exercise of care and 
watch fulness, might have seen the child or children run- 
ning directly towards the track so as to cross it, and from 
their size and conduct knew the child or children to be un- 
der the years of discretion, it was then the duty of those 
in charge of the train to check its speed, if possible, and 
put the same under such control, if practicable, as to be 
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able to avoid a collision with the children if they con- 
tinued their course onto and across the railroad track.” 

On page 338 of the volume referred to, the opinion is 
continued in these words: “There was no testimony tend- 
ing even to show that the child was seen, ‘ running towards 
the track;’ or that she was in a position where she could 
have been seen by the engineer one moment sooner than 
she was, as sworn to-by him. It is altogether probable, 
and it seems to be generally conceded, that she and her lit- 
tle brother were concealed in the small ditch which crossed 
the track at the place of the accident, and stepped out of it 
upon the track when the train was so near that, by the 
efforts which were put forth, it was not stopped until the 
engine had passed over them. ‘The tendency of this in- 
struction was to mislead the jury and give them to under- 
stand that they were at liberty to resort to mere conjecture 
to enable them to account for what the testimony failed to 
show; and that they might infer the existence of a state 
of facts in respect to the relative position of the parties 
which the testimony would not warrant. There was no 
evidence upon which to predicate this instruction. The 
charge of the court to the jury should always be founded 
on, and be applicable to, the testimony; and when it is not, 
and is calculated to mislead the jury in considering the 
facts of the case, the judgment ought to be reversed. (Mer- 
edith v. Kennard, 1 Neb., 312, and cases there cited.)” 

On page 339 of the same case, the following language 
was used: “It is the right of a party to a suit, by proper 
instructions, to have the minds of the jury directed to the 
essential features of the case, and their attention challenged 
to the testimony which should influence them in making 
up their verdict. They should also beadvised of the legal 
effect of the establishment of, or failure to establish, the ma- 
terial facts of the case. When, however, this is not done, 
but, on the contrary, their minds are diverted from the real 
issues to be tried, and permitted to wander outside of the 
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testimony into the region of mere conjecture for the pur- 
pose of finding an excuse for returning a verdict in accord- 
ance with their own sympathies and desires, the chief value 
of a judicial trial is lost, and it is impossible to meas- 
ure the injurious consequences that are likely to follow. 
More especially is this so in a case like the one at bar, 
where the jury had before them, as plaintiff against a 
railroad company, a mere child, who-by so terrible an ac- 
cident had been so unfortunate as to be made a cripple for 
life while perhaps endeavoring to rescue her little brother, 
who was so shockingly crushed to death.” 

The principles recognized and laid down in that case are 
the settled law in this state. No amplification of ours 
could render more clear the necessity for a strict adher- 
ence to the facts proven in discussing in instructions, the 
law as applicable to the facts which are in controversy be- 
fore the jury. These principles, applied to the facts in this 
case and the instruction complained of, are decisive of this 
proceeding, and the judgment of the district court is 


REVERSED. 


’ Ts other commissioners concur. 


CorTELyou, Eck & Vanzanpr v. Justin McCarray, 
Sr. 


FILED OcToBER 4, 1893. No. 4626. 


1. Trial: CHanae or VENUE: Misconpuct oF JURY: REVIEW. 

- Where only questions of fact are involved, as respects either the 

ruling of the trial court upon motions supported and resisted 

by affidavits, or upon the sufficiency of the evidence to snstain 

the verdict, such rulings will not be disturbed unless clearly 
wrong. 
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2 An Instruction requested, which directed a verdict for either 
party upou an issue of fact which ignored the material question 
of fact in issue, was properly refused. 


3. Instructions. The trial court cannot properly be requested to 
instruct the jury what comparative importance shall by the jury 
be attached to instructions given, even though a portion of such 
instructions was given at the request of one of the parties to the 
action. 


Error from the district court of Holt county. Tried 
below before HoPEWELL, J. 


HI. M. Uttley and E. W. Adams, for plaintiffs in error. 
Hi. E. Murphy and M. F. Harrington, contra. 
Ryan, C. 


This action was begun before a justice of the peace of 
Holt county, Nebraska, on July 18, 1888, by the plaintiffs 
in error, against the defendant in error, for the possession 
of certain cattle, horses, hogs, and farm implements mort- 
gaged by the defendant to the plaintiffs. The value of the 
property having been found by the appraisers to be $425, 
the proceedings were certified to the district court of said 
county. Upon proper issues the jury in that court found 
for the defendant and assessed the value of the replevied 
property at the sum of $1,025.50, and the damages for the 
wrongful detention of the same at $113.75, upon which 
judgment was duly rendered. 

The errors alleged will be considered, as nearly as may 
be, in the same order as they are discussed in plaintiffs’ 
brief. Plaintiffs have argued at considerable length that 
the court should have granted a change of venue because 
of the showing made of prejudice existing in Holt county 
against the plaintiffs. Section 61 of the Code of Civil 
Procedure provides that “In all cases in which it shall be 
made to appear to the court that a fair and impartial trial 
cannot be had in the county where the suit is pending, 
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* ¥* * the court may, on the application of either party, 
change'the place of trial to some adjoining county, wherein 
such impartial trial can be had.” In support of the appli- 
cation for a change of place of trial there were filed several 
affidavits which were met by equally numerous contradictory 
affidavits, thus presenting simply a question of the weight 
of evidence, the proofs of the non-existence of prejudice 
being so strong that the decision of the trial court must be 
held final. 

It is insisted that there was such misconduct on the part. 
of the jury during the trial of this cause that the verdict 
should have been set aside. Briefly stated, this misconduct 
consisted, first, in the alleged fact that one of the jurors, 
during a recess of the court, drank a glass of whiskey. Mr. 
Uttley, one of plaintiffs’ attorneys, stated in his affidavit 
that he saw one of the jurors go into a certain saloon just. 
after court had adjourned for dinner; that he immediately 
went into the saloon and passed through it and heard the 
order given (affiant failed to state what that order was), and 
that on affiant’s return through the saloon he observed an 
empty glass on the counter. Possibly this juror may have 
ordered and drank whiskey. We cannot, however, presume 
it, in the absence of proof, so that no matter what it might 
have been worth if established by proof, this contention 
oust fail for want of evidence. Second, it is urged that 
there was misconduct of some of the jurymen, for it is as- 
serted that said jurors freely expressed a determination to 
find against the bank long before all the testimony was 
submitted on the trial. The evidence upon this was con- 
flicting, and the judgment of the trial court in weighing it 
should not therefore be disturbed. Third, it is contended 
that the jury, in its deliberations, as to the value of the prop- 
erty in dispute, agreed that each juror should mark down 
his estimate of such value; that the total of these amounts 
should be divided by twelve, which should be the verdict, 
on that point, the jury would render; and that such 
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value was accordingly so found and returned. There was 
submitted evidence in support of this state of facts, but 
there was a greater amount of evidence that there was no 
agreement in advance that the average result should be 
the finding of the jury. It seems from the greater number 
of the affidavits of the jurors that upon balloting there 
was found to be so great a difference in judgment of the 
value of the replevied property, which could not be elim- 
inated by discussion, that it was proposed to average opin- 
ions and see what that result would be, and that after doing 
so some jurors favored more and some less than the aver- 
age ascertained, but that finally that average was accepted 
‘by all as the reasonable and fair value of the property. In 
this condition of affairs, this court cannot say that the al- 
leged misconduct existed. The ruling of the trial court 
must, therefore, be sustained so far as it involves this point. 

The contention upon the trial was that for the chattel 
mortgage, upon which plaintiffs predicated their right to 
the possession of the property in dispute, there had been 
substituted as security a real estate mortgage made by de- 
fendant and his wife to plaintiffs. The difference in the 
evidence was as to whether the real estate mortgage was 
cumulative merely or whether it was an entire substitution 
for the chattel mortgage security. On the part of the de- 
fendant there was a great deal of evidence that the real es- 
tate mortgage was given and accepted for and in place of 
the chattel mortgage, and that Mr. Cortelyou, one of the 
plaintiffs, for and on behalf of plaintiffs, agreed to release 
and cancel the chattel mortgage. On the other hand, there 
was not so much direct testimony, but more which rendered 
intrinsically probable the testimony of Mr. Cortelyou that 
the real estate mortgage was given and taken only as addi- 
tional security, there being no agreement whatever that 
the chattel mortgage should be released or abandoned. In 
such condition of the evidence the judgment of the trial 
judge is entitled to great consideration, for he saw and 
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heard the testimony of the different witnesses, observed 
their deportment, and had an opportunity for judging of 
the weight to be given the statements of each, which, in 
the nature of things, are denied this court. Had the trial 
judge seen fit to have set aside the verdict as contrary to 
the weight of the evidence his ruling would probably not 
have been disturbed by this court for the reasons above 
given. His judgment adversely to the plaintiffs, upon the 
comparative weight of the testimony as being sufficient 
to sustain the finding of the jury, is entitled to at least 
equal weight and cannot be disturbed. 

Plaintiffs’ next contention is that it was prejudicial error. 
to allow the defendant to prove the value of the land upon 
which the real estate mortgage was made. It seems to us 
that this evidence was proper, as showing the probable suffi- 
ciency of the real estate security for the amount due, in 
view of the defendant’s contention that contemporaneously 
with taking this security the mortgagees released other se- 
curities which they held for most of the indebtedness. 

The court instructed the jury fully upon the issues in- 
volved, and as to these instructions no error is assigned nor 
was any exception taken. It is, however, insisted by the 
plaintiffs that the court should have given their second in- 
struction asked, which is in the following language: 

“2. What was the consideration of the note, why or for 
what it was given, or what rate of interest was to be paid 
for the same, can in no way affect this suit or the right of 
the plaintiffs to recover so long as the defendant has ad- 
mitted that at least a part of said note remained unpaid.” 

This instruction ignored the contested facts in the case. 
No question was made upon the trial that a large part of 
the amount secured by the chattel mortgage was also secured 
by the real estate mortgage, but a substitution of the latter 
for the former was claimed to have taken place. This in- 
struction would have required the jury to have ignored this 
contention, and if they found that a portion of the debt 
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was unpaid it would have been their duty, had the instruc- 
tion been given, to have found for the plaintiffs, irrespect- 
ive of whether there had been a substitution or not. It 
was, therefore, proper for the court to refuse, as it did, the 
second instruction, as based upon too insufficient statement 
of the facts to justify the conclusion which the jury were 
informed they should reach. 

It is also insisted that there was error in refusing the 
fourth instruction asked by the plaintiffs, This instruction 
is as follows: 

“4, In order to cancel this mortgage it is necessary that 
the defendant produce proof greater in amount and more 
prudent in character than the instrument based on the testi- 
mony that is offered to support the same.” 

The instruction complained of is set out in the language 
just quoted, and it is very difficult to imagine, if we take 
this language literally, what plaintiffs’ counsel had in mind 

‘when he drew this instruction. It is probable, however, 
that in transcribing into the record an injustice has been 
done, and that the instruction quoted is not in the language 
in which it was asked. - If the intention was to instruct the 
jury that they must find greater and more convincing proof 
in its character than the instrument itself imports aud the 
testimony that was offered to support the same, it is a mis- 
leading instruction, The court had already informed the 
jury what their duty was in weighing the testimony ad- 
duced by the respective parties to this controversy. It was, 
in addition to that, no part of the duty of the court to take 
up the evidence piece-meal and instruct the jury that it 
must be weighed and considered in that manner. The 
court, therefore, properly refused to give this instruction. 

Complaint is made that the court refused to give the 
ninth instruction asked on plaintiffs’ behalf. It is as fol- 
lows: 

“9, The jury are instructed that the instructions which 
are asked by the counsel and given by the court are to be 
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considered by them the same as instructions which are given 
by the court on its own motion.” 

Probably no harm would have resulted from the giving 
of this instruction; that its refusal prejudices a substantial 
right of the plaintiffs we cannot conceive. ach of the in- 
structions asked by the plaintiffs which the court gave were 
given in the same manner, and so far as we can judge from 
the record, with the same force as though they were the in- 
structions written by the court. It would probably be 
sufficient grounds to set aside a verdict if the record showed 
that the court in any way intimated tothe jury, upon giving 
instructions of a party against whom a verdict was after- 
wards rendered, that they were to be considered of less 
force or in any other manner than instructions emanating 
from the court. We cannot assume, however, that instruc- 
tions which are given at the request of either party in the 
ordinary course of a trial are considered by the jury as 
having less weight than those given by the court, and that 
therefore there exists a necessity of counteracting that false 
conception of the jury. 

The several alleged errors have been fully considered in 
connection not only with the briefs of the respective par- 
ties but with the record and bill of exceptions submitted, 
and we find no other substantial errors alleged,—certainly 
none exist in the record,—and the judgment of the dis- 
trict court is 


‘AFFIRMED, 


Tue other commissioners concur. 
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W. 4H. Fiuuey v. Patrick ScottarD. 
FILED OCTOBER 4, 1893. No. 4760. 


Conflicting Evidence: REview. The record presenting but a 
question of fact to be reviewed upon conflicting evidence, the 
judgment of the district court is affirmed. 


Erzor from the district court of Dixon county. Tried 
below before Norris, J. 


Davis, Gantt & Keatley, for plaintiff in error. 
Barnes & Eames, contra. 


Ryan, C. 


This action was brought in the district court of Dixon 
county by Patrick Scollard to recover the amount of a 
promissory note made to him January 31, 1888, by G. W. 
Cassell and W. H. Filley, due by its terms February 1, 
1889, for $1,050. The defendant Cassell answered, admit- 
ting the execution of the note, but insisting that the time 
of payment thereof had been, upon sufficient consideration, 
extended one year from and after its maturity; and that the 
note was usurious. Upon this answer the court by its find- 
ing sustained the claim of usury. As to this finding no 
question is presented in this court. It will not therefore 
be further considered. 

The defendant Filley in his separate answer alleged that 
he was but a surety on said note, as was well known to 
plaintiff, and that upon a sufficient consideration, after the 
maturity of said note, paid by the principal maker thereof 
to the payee, the payee had agreed to an extension of the 
time of payment for a year from the date of the maturity of 
said noteas fixed by its terms, without theconsent or knowl- 
edge of said surety, whereby said surety was discharged from 
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all liability thereon. Issue was duly joined upon the aver- 
ments of the answers aforesaid, and upon a trial of said 
issues to the court a finding was made that no extension of 
time upon the note had been assented to, and judgment ac- 
cordingly rendered against both defendants. This conclu- 
sion was reached upon conflicting evidence sufficient to sus- 
tain the finding of the trial court either way, and, as there 
is no other question than this presented by the record, the 
judgment is 


AFFIRMED, 


THE other commissioners concur. 


CommeErciaL NationaAL BANK OF OMAHA ET AL., AP- 
PELLEES, V. JOHN H. Gipson ET AL., APPELLANTS. 


FILED OCTOBER 4, 1893. No. 4632, 


1. Pleading: AMENDMENTS: DISCRETION OF TRIAL COURT. 
After the issues have been fully made up it rests withiu the 
sound judicial discretion of the trial judge either to permit 
amendments of the pleadings in furtherance of justice, and on 
such terms as may be proper, or absolutely to refuse the right of 
amendment. « 


2, Corporations: UnPpaip SusscriPTION: LIABILITY oF STockK- 
HOLDERS. Under section 4, article 11, of the constitution of 
Nebraska, the original subscribers for stock of corporation or 
joint stock association are liable to the creditors of such corpo- 
ration or association for the amount unpaid on said subscription, 
and such liability sball follow the stock without releasing such 
subscriber. 


PROCEDURE. The constitutional re- 
quirements, that the exact amount justly due shall be first 
ascertained, aud that tbe corporate property shall have been 
exhausted before enforcing individual liability for unpaid sub- 
scription for stock, are sufficiently met by the rendition of a 
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judgment and the return of an execution nulla bona against the 
corporation whose stockholders are sought to be held liable to its 
creditors. 


APPEAL from the district court of Douglas county, 
Heard below before WaKELEY, J. 


The facts are stated in the opinion. 


Lake, Hamilton & Maxwell, for appellant Layton: 


From the facts as disclosed by the evidence there is no 
privity between Layton and the Omaha Varnish Company 
by reason of his purchase from Bodine of his shares of 
stock, and he would not be liable to it in an action for un- 
paid subscriptions, and for the same reason he is not liable 
at the suit of creditors of the insolvent corporation against 
its stockholders to enforce payment of their claims. (Cook, 
Stock and Stockholders, secs. 258-266; Marlborough Mfg. 
Co. v. Smith, 2 Conn., 579; Northrop v. Newtown & Bridge- 
port Turnpike Co., 3 Id., 544; Oxford Turnpike Co. v. 
Bunnell, 6 Id., 552; Dane v. Young, 61 Me., 167; Ad- 
derly v. Storm, 6 Hill [N. Y¥.], 624; Rosevelt v. Brown, 11 
N. Y¥., 152.) The claim of Edward Ainscow against the 
Omaha Varnish Company cannot be enforced in this 
action, not having been reduced to judgment and the exact 
amount justly due first ascertained. (Weil v. Lankins, 3 
Neb., 384; Crowell v. Horacek, 12 1d.,622; Keene v. Sal- 
lenbach, 15 Id., 202; Kennard v. Hollenback, 17 Id., 365; 
Sayre v. Thompson, 18 Id., 33.) To authorize the filing 
of a creditor’s bill or the recovery by a creditor of the cor- 
poration of the amount of his claim against the subscribers 
and stockholders, it is not only necessary that the claim 
should be first reduced to judginent, but that an execution 
thereon should be returned not satisfied, or it should, at 
least, be alleged and proved that the corporation had no 
real or personal estate liable to levy and sale on execution 
whereby the judgment could be satisfied. (Sayre v. Thomp- 
son, 18 Neb., 33.) 
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A, S. Churchill, for appellant French: 


The company had no authority to interfere with the 
transferability of the shares. (Upton v. Tribelcock, 91 U. 
8., 45; Angell & Ames, Corporations, secs. 558, 566; 
Webster v. Upton, 91 U.8., 70; Thompson, Liabilities of 
Stockholders, secs. 1, 4, 210; Billings v. Robinson, 94 N. 
Y., 415; Bank of Attica v. Manufacturers & Traders 
Bank, 20 Id., 501; Discoll v. West, 59 Id., 96; People v. 
Elmore, 35 Cal., 653; Chouteaw Spring Co. v. Harris, 20 
Mo., 383.) 


Gregory, Day & Day, for appellee Ainscow : 


Ainscow commenced no suit by creditor’s bill, but was 
made a party defendant in the subject-matter by suit, prop- 
erly brought by persons having obtained judgment and a 
- right to bring a creditor’s bill, and the right to consider and 
award judgment for the amount due rests upon that gen- 
eral principle of equity, that where a court once acquired 
Jurisdiction of the subject-matter it acquired it for all pur- 
poses whatsoever, and has the power in matters thus ac- 
quired of making just such order and entering such judg- 
ment as a court of law would have done if it had first 
acquired jurisdiction. (Swift v. Dewey, 20 Neb., 107; Bu- 
chanan v. Griggs, Id., 165; Whiting v. Root, 52 Ta., 292; 
McMurray v. Van Gilder, 56 Id., 605.) The appellant 
French is liable in that he did not transfer the stock til] 
long after the corporation ceased to do business and was 
winding up its affairs and in a state of dissolution, with 
every evidence of insolvency, and with the full knowledge 
of which he was charged as an officer of the corporation, 
and was without power to make a legal transfer. (Mora- 
wetz, Private Corporations, secs. 166, 168, 310.) 


Montgomery, Charlton & Hall, for appellees: 


The original subscribers are liable for their unpaid sub- 
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scription. Payment may be enforced, not only as against 
the holder of the stock but also the beieinel subscribers, 

after the corporate property shall have been exhausted. 

(Constitution, art. 11, sec. 4; 2 Waterman, Corporations, 
sec. 275; Brown v. Hitchcock, 36 O. St., 667; Pittsburgh 
& C. R. Co.v. Clark, 29 Pa. 8t.,146; Messersmith v. Sharon 
Savings Bank, 96 Pa. St., 440; Hager. Cleveland, 36 Md., 
476.) If the stockholders knew of the insolvency at the 
time of the transfer it would be very strong evidence of 
fraud, and it would be hard to resist the conclusion that 
such transfer was made in bad faith. A transfer made 
with the purpose of escaping liability, to a person who is 
incapable of responding in respect of such liability, is void 
as to creditors and other shareholders. (Miller v. Great Re- 
public Ins. Co., 50 Mo., 57; Providence Savings Institution 
v. Jackson Place Skating Rink, 52 Id., 558; McClaren »v. 
Franciscus, 43 Id., 467; Nathan v. Whitlock, 9 Paige 
Ch. [N. Y.], 152; Marcy v. Clark, 17 Mass., 334; Brown 
v. Hitchcock, 36 O. St., 667 ; Thompson, Liability of Stock- 
holders, sec. 215; Bowden v. Johnson, 107 U. S., 251; 
Sawyer v. Hoag, 84 U. &., 610.) The evidence discloses 
that the Omaha Varnish Company had no property remain- 
ing out of which the claims of creditors could be made, 
and the district court so adjudged. Execution had issued 
prior to the commencement of this suit and returned unsat- 
isfied. This showing is conclusive as to the corporate prop- 
erty having been exhausted. (Baines v. Babcock, 27 Pac. 
Rep. [Cal.], 674; Hatch v. Dana, 101 U. S., 205.) 


Ryay, C. 


On the 31st day of October, 1888, the Commercial Na- 
tional Bank of Omaha and L. C. Gillespie, as plaintiffs, 
filed in the district court of Douglas county, Nebraska, 
their petition, in which were made defendants Edward 
Ainscow and the Omaha Varnish Company, of Omaha, 
with various other parties whom it alleged were, or had 

51. 


754 NEBRASKA REPORTS. [VoL. 37 


Commercial Natl. Bank of Omaha v. Gibson. 


been, stockholders of the said varnish company. It was 
alleged in this petition that the articles of incorporation 
of the Omaha Varnish Company, defendant, were duly 
adopted, subscribed, and acknowledged on the 20th day 
of April, 1887; and that it was provided in said articles 
that said corporation should commence on the 18th day of 
April, 1887, and terminate one hundred years from that 
date; that said company commenced doing business soon 
thereafter, and in the course of its business became in- 
debted to the Commercial National Bank on account of 
money loaned, and to the plaintiff L. C. Gillespie on ac- 
count of goods by him sold to said company; that on 
August 4, 1888, the said plaintiff, the Commercial National 
Bank, recovered a judgment against said Omaha Varnish 
Company for the sum of $2,179.72, and that L. C. Gil- 
lespie recovered judgment in the sum of $1,882.02 on the 
same date, which judgments, by their terms, drew interest 
at ten per cent per annum from May 14, 1888, and that 
no part of either of said judgments had been paid. The 
petition further alleged that on the 7th day of August, 
1888, executions were duly issued upon said judgnients and 
delivered to the sheriff of said Douglas county, and by 
him, on the 19th day of October, 1888, were returned un- 
satisfied for want of goods, chattels, lands, or tenements of 
the said defendant, the Omaha Varnish Company, whereon 
to levy, the said sheriff, after diligent search, having been 
unable to find any property of the said varnish company, 
and that the Omaha Varnish Company, of Omaha, Ne- 
braska, is insolvent, and has no property out of which the 
said plaintiffs can make their judgment aforesaid. The 
petition further alleged that it was provided by the articles 
of incorporation of the Omaha Varnish Company that 
the capital stock thereof should be $25,000, divided 
into shares of $100 each, which should be subscribed and 
paid for in installments, the first installment to be fifteen 
per cent, and the subsequent ones as might be required by 
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order of the board of directors, The petition then in de- 
tail recited the subscription for, or acquisition of, stock 
by transfer of each of the sixteen defendants described as 
stockholders of, and therefore associated with, the said 
Omaha Varnish Company as defendants, The prayer of 
the petition was that each of the defendants then or there- 
tofore holding stock in the Omaha Varnish Company 
should be held liable for the unpaid eighty-five per cent due 
-upon each of the respective shares of stock by them held, 
and that such defendants as stockholders be required to pay 
Edward Ainscow (a co-defendant, who, by reason of hav- 
ing a claim against said company and refusing to join in 
said petition, was made a defendant) the amount which 
was due him from said varnish company, and that judg- 
ment be rendered accordingly. Several of the defendants 
made default, and judgment was thereupon rendered 
against them as prayed. 

On the 13th day of December, 1888, Egbert E. French, 
one of the defendants, answered denying any knowledge 
as to whether there had been judgments rendered against 
the Omaha Varnish Company in favor of the plaintiffs, or 
that execution had issued on such alleged judgments. The 
answer of French admitted that he was at onetime astock- 
holder of the Omaha Varnish Company, but alleged that 
on October 17, 1887, he had sold and transferred unto 
William J. Paul all the stock and interest he ever had in 
said association, since which time he had had no -:onnection 
or interest therein; that at the time of transferring said 
stock said corporation was solvent and abundantly able to 
pay all its debts and liabilities. On the 9th day of Janu- 
ary, 1889, C. D. Layton, one of the defendants, answered 
admitting that there had been a formal: transfer to him of 
stock in the Omaha Varnish Company by one George W. 
Bodine, but alleged that no registry of said transfer was 
ever made by said company, and denying that such registry 
had by him ever been authorized to be made, and that upon 
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a date, which he unfortunately left blank, he had trans- 
ferred his certificates of stock to one John H. Rikerd. 
This defendant also denied that certificates of stock alleged 
to have been issued to him were so issued. Further an- 
swering, this defendant alleged that no part of said pre- 
tended indebtedness or liability of said varnish company 
to said plaintiffs, to said co-defendant Ainscow, or to either 
of them, had been incurred by said company while this 
defendant formally held the aforesaid certificates of stock . 
therein as hereinbefore admitted, and this defendant fur- 
ther alleged that at the time of transferring said certificates 
of stock as aforesaid to said Rikerd, the said Omaha Var- 
nish Company was solvent and abundantly able to pay all 
its debts and liabilities, The answer closed with a denial 
of every allegation in the petition not before specifically 
admitted or modified. 

The plaintiffs replied to the answer of defendant Layton 
by a denial of the several averments thereof. Thereupon 
the reply alleged that the Omaha Varnish Company never 
had any notice of the alleged transfer of stock certificates | 
in said corporation by the said defendant Layton to the 
said John H. Rikerd, and that no such transfer was ever 
registered by said corporation, and that neither plaintiffs 
nor any other creditor of said Omaha Varnish Company 
had any notice of such alleged transfer. The reply ad- 
mitted that the indebtedness of the Omaha Varnish Com- 
pany to plaintiffs and to defendant Ainscow had been in- 
curred before the transfer of the stock of Bodine to the 
defendant Layton, and alleged that said varnish company 
was then and continued liable for all of it while the de- 
fendant Layton was a stockholder in said company. The 
reply further denied that the Omaha Varnish Company 
had been solvent or abundantly able to pay all its indebt- 
edness or liabilities during any of the times since defend- 
ant Layton had become a stockholder in said corporation, 
except as such payment might be made by calling upon the 
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individual stockholders in said varnish company for pay- 
ment of their unpaid subscriptions, 

In reply to the answer of defendant French the plaint- 
iffs denied the transfer alleged in said answer, and averred 
that if said defendant French entered into any arrange- 
ment with the defendant William J. Paul for the transfer 
of said stock of said company, that no notice that such 
arrangement had been made for said transfer had been 
given, and that there had been no transfer of said stock, 
and that neither plaintiffs nor any other creditor of said 
Omaha Varnish Company had any notice of any arrange- 
ment for or attempted transfer of stock by the said French 
to said Paul, and that there had been no transfer of said 
French’s certificates of stock upon the books of said cor- 
poration, and that no request for such transfer had ever 
been made by either said French or Paul. This reply 
closed with the same denial as to the solvency of the var- 
nish company as is found in the reply to the answer of 
Layton. 

These replies were filed in March of 1889. 

Edward Ainscow, who by the petition had been alleged 
to be a holder of acclaim against the Omaha Varnish Com- 
pany, answered, admitting the existence of the indebtedness 
as charged from the Omaha Varnish Company to him, 
and alleging that said indebtedness was still due. This 
defendant further answered as follows: “And this defend- 
ant, without relinquishing or waiving any of his rights 
against the makers of said notes in question, makes such 
tender and such tender only of the notes in question as will 
enable the same to be equitably enforced against the defend- 
ant the Omaha Varnish Company and its stockholders 
who have been made defendants.” The defendant Ains- 
cow thereupon prayed that his claim might be considered 
in so far only as it should affect the liability of the defend- 
ant the Omaha Varnish Company, and the defendants as 
' stockholders of the same, and that said Ainscow have and 


758 NEBRASKA REPORTS. [Vou. 37 
Commercial Natl. Bank of Omaha v, Gibson, 


obtain such order and decree for the payment of the same as 
to the court should seem meet and proper. 

The trial of this case was commenced on December 18, 
1889, the issues at that time being as above described. On 
the date last. named there was filed in said cause the follow- 
lowing motion: 

“Comes now Egbert E. French, one of the defendants 
herein, and moves the court for leave to file his amended 
answer instanter and cross-bill, which he herewith tenders, 
and for reasons therefor states, that said amended answer 
and cross-bill tenders a just and meritorious defense to said 
action. This defendant for further reason refers to the 
affidavit filed herewith in support of said motion.” 

Most diligent search has failed to disclose in the record 
the existence of any affidavit accompanying the motion just 
set out. The defense, or rather the new defense, just pro- 
posed to be set up by this answer, consisted, so far as we 
can discover, in simply setting up such facts in detail as 
would indicate that the Omaha Varnish Company, at the 
time French transferred his stock, was solvent. The 
detailed statement referred to was of the property then 
owned and of its value. The court refused to give leave to 
defendant French to file his proposed answer, and on the 
14th day of December, the said answer appearing to have 
been filed, it was by the court ordered to be stricken from 
the files. 

A similar condition of affairs to that deseribed in rela- 
tion to French existed in relation to the amended answer 
and cross-bill of C. D. Layton, except that there was no 
filing of the same or order of the court ordering it stricken 
from the files. The new defense, however, proposed to be 
set up was of much of the same nature as was tendered in 
the amended answer of French. 

From the record we cannot determine when the offer to 
file the amended answer and cross-bill of Layton was 
made. The only record upon that subject is a stipulation 
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signed by the several parties to this litigation. It simply 
recites that “appellant Layton, before the cause came on 
for hearing in the district court, orally moved for leave to 
file an amended answer and cross-bill, and presented to the 
court the identical amended answer and cross-bill herewith 
attached, and asked leave to file the same, and upon consid- 
eration thereof by the court the said court overruled said 
motion, and said Layton was by the court not permitted 
to file said pleading, to which said Layton excepted.” This 
stipulation was filed in this court, it being therein agreed 
that the tender of the answer should be considered as if 
the same had been regularly shown by the record of the 
district court. From the nature of this stipulation we are 
left entirely to infer the date on which the amended petition 
was presented for filing in the district court; but, as the 
stipulation recites that it was before the trial, it will be as- 
sumed that it was upon the same date as was tendered the 
amended answer and cross-bill of the defendant French. 
The action of the court in refusing to allow the proposed 
amendments will, therefore, be considered as though taken 
only on one of these tenders made upon the same date that 
the cause was taken up for trial. 

Section 144 of the Code of Civil Procedure provides 
that: “The court may, either before or after judgment, in 
furtherance of justice,and on such terms as may be proper, 
amend any pleading, process, or proceeding by adding or 
striking out the name of any party, or by correcting a mis- 
take in the name of a party, or a mistake in any other re- 
spect, or by inserting other allegations material to the case, 
or, when the amendment does not change substantially the 
claim or defense, by conforming the pleading or procecding 
to the facts proved.” This language clearly vests. in the 
district judge a discretion as to allowing the filing of amend- 
ments. Of course this is a judicial discretion, the abuse of 
which is subject to review. It is none the less necessary, 
however, to the cfficient administration of justice. If it 
was in the power of a party at any time to tender an amend- 
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ment to his pleading which the court is bound to permit, 
there would be no need of dilatory motions or applications 
for a continuance. Until the trial day, there could not be 
known how much of truth or falsity there was in the aver- 
ments of an answer, and such an answer drawn by an adroit 
attorney could always be made to present a new defense 
which plaintiff would be unprepared to meet on the eve of 
trial. The provision allowing amendments is intended to 
aid in the administration of justice and not to defeat it, 
‘We do not mean to be understood to intimate that there 
was anything in the nature of sharp practice in the pre- 
senting of these particular pleadings for filing just as the 
case was reached for trial. We are discussing simply the 
general proposition which must govern judicial proceed- 
ings. To prevent such abuse of power of filing amend- 
ments and procrastination of judicial proceedings it is nec- 
essary that to the impartiality and unbiased judgment of 
the district judge there should be left the exercise of dis- 
cretion. In the case at bar the proposed amendment pre- 
sented no defense other than such as had already been 
tendered by a sufficient answer; there was no showing by 
the proposed affidavit of any reason for tendering the 
amendments of French at the late date at which it was 
tendered, and as to Mr. Layton, no pretense was made of a 
reason for his delay. Under all these circumstances we 
think the district judge properly refused to grant leave to 
file the proposed amended answers and cross-petitions. 

_ It is quite unnecessary to review at length the testimony 
upon which the decree was rendered. It is sufficient to 
observe that the findings made in the said decree are fully 
sustained by the evidence at all points. After recording 
the default of the defendant, the Omaha Varnish Com- 
pany, and such of its stockholders as had failed to plead, 
the decree was for judgment by default against the said 
parties, after which it proceeded in the following language, 
which, as it clearly states the extent of the liability of the 
several parties, and the reason upon which the same is 
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founded, we shall adopt as the correct version of the facts 
involved in this case: 

“Tt is therefore by the court considered, adjudged, and 

decreed as follows: That the plaintiff, the Commercial 
National Bank of Omaha, Nebraska, recover of and from 
the said last named defendants the sum of $2,636.27, to- 
gether with interest thereon at the rate of ten per cent per 
annum from May 12, 1890; that the plaintiff L. C. Gil- 
lispie recover of and from the said last named defendants 
the sum of $2,280, with interest thereon at the rate of ten 
per cent per annum from May 12,1890; and that the de- 
fendant Edward Ainscow recover of and from the said 
defendants the sum of $1,779.43, together with interest 
thereon at the rate of ten per cent per annum from May 
12, 1890; that the said plaintiffs and the said defendant 
Ainscow recover of and from the said defendants the costs of 
this suit taxed at $ ; that the amounts thus adjudged 
against the said defendants and in favor of the said plaint- 
iffs and the said defendant Ainscow be, and the same are 
hereby, decreed payable as adjudged hereinafter. 
“That the following named defendants were original 
subscribers to the capital stock of the Omaha Varnish Com- 
pany for the following stated number of shares, each of the 
par value of $100, amounting’ in the aggregate to the fol- 
lowing named sums, and such stock was issued to such de- 
fendants in certificates numbered as follows: 


Name of defendant. ae hee No. of shares. | Amount, 
John H. Gibson.........cc.ce00 1, 2, 3, 4 8, 8, 8, 9 $3, 300 
Eugene Aylesworth... | 5, 6, 7, 8 _8, 8, 8,8 3,200 
Charles P. Benjamin. 9, 10, 11, 12 8, 8, 8, 8 3,200 
Fred W. Race...... 13, 14 10, 10 2,000 
George W. Bodin 15, 16, 17 9, 8, 8 2,500 
John F. Kellogg. 18, 19, 20 9, 8, 8 2,500 
Alfred Millard......... 21, 22 10, 1,500 
Richard C. Patterson. 23, 24 5, 5 1,000 
Ernest C. Keniston... 25, 26 5, 5 1,000 

' Egbert E. French...... .| 27, 28, 29, 30 9, 8,8, 8 3,300 
William H. Elbourne.........| 31 10 1,000 
CO. H. Wilson.........seseeeceeee 32 5 600 
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“That the defendant Egbert E. French sold all his stock 
in October, 1887, to W. J. Paul, whom the evidence shows 
to be solvent, which said shares of stock are the only shares 
at any time held by said French in said corporation; but 
that said defendant French, as one of the original sub- 
scribers, is liable for the unpaid portion of such subscrip- 
tion, notwithstanding such transfer. 

s "That only fifteen per cent of the subscription or par 
value of the capital stock has been paid up, and each of the 
said defendauts is liable to pay towards satisfaction of the 
amounts due the plaintiffs and the defendant Edward Ain- 
scow, as above determined, eighty-five per cent of the ag- 
gregate amount subscribed by each of said defendants, as 
above determined, or so much thereof as may be necessary 
to satisfy and pay the plaintiffs and the defendant Edward 
Ainscow the aforesaid determined sums due them together 
with the costs of this action. 

“That subsequent to the issuance of said certificates of 
stock the defendant Alfred Millard purchased of the de- 
fendant Eugene Aylesworth the eight shares of his capital 
stock represented by certificate No. 7; and the defendant 
Ernest C. Keniston purchased of the defendant Eugene 
Aylesworth the eight shares of his capital stock represented 
by certificate No. 8; and the defendant Fannie A. Benja- 
min purchased of the defendant Charles P. Benjamin the 
thirty-two shares of his capital stock represented by certifi- 
cates Nos. 9,10, and 12; and the defendant Ernest C. Kenis- 
ton purchased of the defendant Fred W. Race five shares 
of his capital stock included in certificate No. 13; and the 
defendant Chesley D. Layton purchased of the defendant 
George W. Bodine the Jatter’s twenty-five shares of his 
said capital stock represented by certificates Nos. 15, 16, 
and 17; and the defendant Robert B. Guild purchased of 
the defendant John F. Kellogg the nine shares of his capital 
stock represented by certificate No. 18; and the defendant 
Ernest C. Keniston purchased of the defendant John F. 
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Kellogg the sixteen shares of his capital stock represented 
by certificates Nos. 19 and 20. 

“That the said last named defendants who purchased 
from the other defendants the said shares as stated are, as 
transferees, jointly and severally liable to the plaintiffs and 
the defendant Ainscow, together with their transferers, for 
eighty-five per cent of the aggregate par value of the shares 
purchased by each, or so much thereof as may be necessary 
under the terms of this decree to satisfy and pay the said 
plaintiffs and the defendant Edward Ainscow the amounts 
adjudged above due them, with costs. 

“That the defendants, within twenty days from the 
entry of this decree, pay, or cause to be paid, to the said 
plaintiffs and the said Edward Ainscow the several amounts 
adjudged due them as above stated, together with the costs 
of this action, and in default thereof that execution be issued 
against the defendants John H. Gibson, Charles P. Benja- 
min, Fannie A. Benjamin, Ernest C. Keniston, Chesley D. 
Layton, Robert B. Guild, Alfred Millard, Richard C. Pat- 
terson, Egbert E. French, and C. H. Wilson, being the de- 
fendants who have been served with summons in said action 
and over whom this court has jurisdiction, and against 
their property, directed to the sheriff of Douglas county, 
Nebraska, and commanding him to collect from the said 
defendants, or their property, the following sums, or so 
much thereof pro rata as in the aggregate will be sufficient 
to pay the said amounts due the said plaintiffs and the said 
defendant Ainscow, together with interest and costs, namely : 
From John H. Gibson, the sum of $2,905; from Charles 
P. Benjamin and Fannie A. Benjamin, jointly or severally, 
the sum of $2,720; from Ernest C. Keniston, the sum of 
$3,325 ; from Chesley D. Layton, the sum of $2,125; from 
Robert B. Guild, the sum of $765; from Alfred Millard, 
the sum of $1,955; from Richard C. Patterson, the sum 
of $850; from Egbert E. French, the sum of $2,905; and 
from C. H. Wilson, the sum of $425. 
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“Tn the event that the said sheriff is unable to collect 
from any of said last named defendants the said amount or 
amounts for which said defendant or defendants are ad- 
judged liable, the said sheriff is to be directed by said exe- 
cution and is hereby adjudged to collect from the other of 
the defendants and against whom the sheriff may be able 
to enforce such execution, the said amounts due to the 
plaintiffs and the said Ainscow with interest and costs; 
provided, however, that the said sheriff shall not collect 
from any defendant more than the amount which is ad- 
judged against him, as above stated. That whenever any 
defendant shall have paid the full amount for which he is 
above decreed liable, such payment shall operate as a full 
satisfaction of this judgment as against any such defendant.” 

In argument it is insisted by the appellants that the decree 
rendered against them was unauthorized, notwithstanding 
the provisions of section 4, article 11, of the constitution of 
the state of Nebraska, which is as follows: “In case of 
claims against corporations and joint stock associations the 
exact amount justly due shall be first ascertained, and after 
the corporate property shall have been exhausted the origi- 
nal subscribers therefor shall be individually liable to the 
extent of their unpaid subscriptions, and the liability: for 
the unpaid subscriptions shall follow the stock.” This 
language is broad enough to describe all classes made de- 
fendants in this action—the original subscribers as well as 
the subsequent holders of the stock. As to the first, the 
stockholder is individually liable to the extent of his un- 
paid subscription; that is to say, by parting with his stock 
he does not divest his liability to pay whatever remains 
unpaid upon his subscription. The constitution creates 
the same liability as against the original holder of stock 
as would obtain against one who signs any other agree- 
ment to pay to a corporation a sum of money. Nothing 
but his payment will discharge his liability so far as the 
creditors are concerned. In this case the promise to pay 
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eighty-five per cent of the stock subscribed for exists as a 
binding claim against a subscriber for stock until full pay- 
ment is made, As between himself and the corporation it 
may be that in some manner such liability ma -be dis- 
charged, but as to the creditors the liability still exists, not- 
withstanding a transfer of the stock in consideration of the 
issuing of which such liability was-incurred. As to the 
other class upon whom is fastened a liability by reason of 
becoming holders of stock, the language of the constitu- 
tion is equally plain. “The liability for the unpaid sub- 
scription shall follow the stock,” can have no other mean- 
ing than that whoever becomes an owner of stock shall be 
cumulatively liable with the original holder for whatever 
amount is unpaid thereon. In the case at bar each of the 
defendants holding stock of the Omaha Varnish Company 
was either an original subscriber for such stock, or became 
such holder by assignment. His liability scems to be fairly 
fixed by that part of the constitution just quoted. The de- 
cree of the district court in that respect was therefore right. 

It is insisted in argument, however, that the exact 
amount had not been first ascertained, neither had the cor- 
porate property been exhausted when this action was com- 
menced, We know of no more effective way of ascertaining 
the amount due than by a judicial determination of that’ 
fact. As to the corporate property having been exhausted 
there exists no better form of evidence than the return of 
the sheriff nulla bona on an execution issued against a de- 
fendant whose property is required to be exhausted prece- 
dent to the commencement of other proceedings. These 
observations apply with special force to the claims of the 
Commercial National Bank and L.C. Gillespie respectively. 
As to the claim of Ainscow against the Omaha Varnish 
Company, we think that the judgment by default in this 
same action sufficiently established the amount due, and 
that, as the evidence showed that executions had been re- 
turned nulla bona as to the above two claims sought to be 
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enforced, it was not essential as to the claim of Ainscow 
that an execution should have issued and been returned 
nulla bona asa condition precedent to such relief as he 
might be entitled to. The judgment of the district court is 


AFFIRMED, 


THE other commissioners concur, 


Joun C, Morrissey, APPELLANT, v. GEORGE BrooMaL 
ET AL., APPELLEES. 


FILED OCTOBER 4, 1893. No. 5125. 


1. Equitable Actions: Forrctosurr or LIEN OF WAREHOUSE 
Recerers. Au action to foreclose alien of certain warehouse 
receipts on grain in storage, pledged to secure the payment of a 
promissory note, is a suit in equity. 


a : CouNTER-CLAIM BY DEFENDANT: RigHT To JURY TRIAL. 
A defendantin an equity suit is not entitled, as a matter of right, 
to a jury for the trial of a counter-claim for damages, which he 


has voluntarily pleaded in the case. 


3 Contracts: RESERVATION OF RIGHT TO TERMINATE. Ordi- 
narily where the right to terminate a contract on notice is re- 
served in the instrument itself, without frand or mistake, and 
with the actual knowledge and consent of all the parties thereto, 
such reservation is valid, and the exercise thereof will be en- 
forced by the conrts, if not contrary to equity and good con- 
science, 


: Usury: QUESTIONS OF FAcT. Where by the terms of a 
written contract a commission merchant in Chicago advances 
money to a grain dealer in Nebraska, for which the latter agreed 
to pay interest at the rate of seven per cent per annum, and also 
agreed to pay the commission merchant a stated sum as commis- 
sions for the sale of all grain purchased with the money bor- 
rowed, whether the borrower sold his grain through the com- 
mission merchant or elsewhere, held, (1) that the contract was 
not on its face usurious; (2) that whether it was intended as a 
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cover for usury, or an houest contract for commission business in 
connection with tbe use of the money, was a question of fact. 


6. Gambling Contracts: Commission MERCHANTS: GRAIN 
DEALERS: INTENTION OF PARTIES: QUESTIONS OF Fact: Evi- 
DENCE, Wanzer & Co., commission merchants in Chicago, 
made a written contract with one Morrissey, a grain dealer in 
Nebraska, by which they agreed to lend the latter money to be 
used by him in the purchase of grain in Nebraska. This con- 
tract contained the further provision that the “said Morrissey 
forther agrees to sell through said Wanzer & Co., for future de- 
livery in Chicago market, corn equal to the amount of ear corn 
purchased with funds furnished by Wanzer & Co., which sales 
may be changed from month to month, as may be directed by 
said Morrissey. For the purchase and sale of tbis grain said 
Morrissey agrees to pay said Wanzer & Co. one-sixteenth of one 
cent per bushel per month on all corn on hand at the close of 
each and every month, which shall cover the charges of change 
from month to month; and if purchases and sales of this char- 
acter are made in any month in excess of the amount of corn on 
hand, the charges of such purchase and sale, or sale and pur- 
chase, shall also be one-sixteenth of one cent per bushel.”? Held, 
(1) the contract on its face was not one from which it appeared 
that the parties intended to speculate in grain upon the 
market without actual delivery by settling the differences, and 
was therefore not a gambling contract; (2) whetber the parties 
honestly intended to deal in actual grain, or use the contract as 
a cover for betting on the rise and fall of its price in the market, 
was a question of fact to be determined from what the parties 
did in pursuance of the contract and other competent evidence. 


APPEAL from the district court of Lancaster county. 
Heard below before Hau, J. 


The opinion contains a statement of the case. 


G. M. Lambertson, for appellant: 


The court erred in overruling the motion to transfer the 
case to the law docket and impanel a jury for the trial of 
the same, and erred in refusing to impanel a jury in the 
equity court to try the issues of fact. (Code, secs. 100, 101, 
280, 281; Dale v. Hunneman, 12 Neb., 225; Lamaster 
v. Scofield, 5 Id., 149; Betts v. Sims, 25 Id., 184; Dohle v. 
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Omaha Foundry, 15 Id., 437; Davis v. Morris, 36 N. Y., 
572; Ladd v. James, 10 O. St., 438; Keller v. Wenzell, 23 
TId., 579; Greason v. Keteltas, 17 N. Y., 499.) The con- 
tract is non-forfeitable under the thirty-day clause. The 
party claiming forfeiture must show complete readiness to 
perform. (Post v. Garrow, 18 Neb., 687; Nebraska City 
v. Nebraska City Hydraulic Gas Light & Coke Co., 9 Id., 
343; 2 Kent’s Com., p. 555; People v. Gosper, 3 Neb., 
285; Barton v. Fitzgerald, 15 East [Eng.], 541; Merrill 
v. Gore, 29 Me., 346; Newlean v. Olson, 22 Neb., 719; 
Jones, Chattel Mortgages, sec. 4830; Anderson v. Holmes, 
14 S. Car., 162.) When commissions are exacted for 
money. advanced, aggregating, with the interest charged, a 
greater rate than the rate allowed by law, there being no 
other service rendered than the loan of the money, the 
contract stipulating for such commission and all notes 
given in payment of sums advanced under such contract 
are usurious and illegal. (Brown v. Vredenburgh, 43 N. 
Y., 295; Merchants Exchange Nat. Bank v. Commercial 
Warehouse Co., 49 Id., 640; Olmstead v. New England 
Mortgage Security Co., 11 Neb., 4938; New England Mort- 
gage Security Co. v. Hendrickson, 13 Id., 157; Rosa v. 
Doggett, 8 Id., 48; Richards v. Kountze, 4 Id., 205; 
Stark v. Sperry, 40 Am. Rep. [Tenn.], 47; Chester v. Ap- 
person, 4 Heisk. [Tenn.], 639; Fanning v. Dunham, 9 Am. 
Dec. [N. Y.], 283; Harman v. Lehman, 5 So. Rep. [Ala.], . 
203; Cleveland v. Loder, 7 Paige Ch. [N. Y.], 557; Tyler, 
Usury, p. 327; Palmer v. Baker, 1 Maule & S. [Eng.], 56; 
Grubb v. Brooke, 47 Pa. St.,485; Large v. Passmore, 5 
S. & R. [Pa.], 51; French v. Baron, 2 Atk. [Eng.], 120; 
Brakely v. Tuttle, 3 W. Va., 87.) The contract entered 
into between Wanzer & Co. and J. C. Morrissey, and the 
notes executed for the payment of moneys advanced under 
said contract are gambling contracts, and are illegal and 
void. (Rudolph v. Winters, 7 Neb., 126 ; Pickering v. Cease, 
79 Tll., 328; Embrey v. Jennison, 131 U. S., 336; Mohr o. 
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Meisen, 49 N. W. Rep. [Minn.], 862; Zrwin v. Williar, 110 
U.S., 499; Sprague v. Warren, 26 Neb., 326; Watte v. 
Wickersham, 27 Id., 457; Fareira v. Gabell, 89 Pa. St., 89; 
Lyon v, Culbertson, 83 Ill., 33; Roundtree v. Smith, 108 U. 
8.,- 269 ; Bigelow v. Benedict, 70 N. Y., 202; Hentz v. Jewell, 
20 Fed. Rep., 592; Union Nat. Bank v. Carr, 15 Id., 4383 
Irwin v. Williar, 4 Sup. Ct. Rep., 160; Waugh v. Beck, 6 
‘Atl. Rep. [Pa.], 923; Beadles v. McElrath, 3 S. W. Rep. 
[Ky.], 152; Cobb v. Prell, 15 Fed. Rep., 774; Barnard v. 
Backhaus, 9 N. W. Rep. [Wis.], 595; Fisher v. Bridges, 3 
El. & Bl. [Eng. ], 641; Griffith v. Sears, 112 Pa. St., 523; 
Flagg v. Baldwin, 38 N. J. Eq., 218; Loury v. Dillman, 
‘59 Wis., 197; Melchert v. American Union Telegraph Co., 
3 McCrary [U. 8.], 521; Bishop, Contracts, sec. 535; Ol- 
dershaw v. Knowles, 101 Ill., 117; Samuels v. Oliver, 130 
Id., 84; Sampson v. Shaw, 101 Mass., 145; Raymond v. 
Leavitt, 46 Mich., 447; 2 Parsons, Contracts, p. 747; Nellis 
v. Clark, 20 Wend. [N. Y.], 24; Perkins v. Savage, 15 Id., 
412; People v. Fisher, 14 Id., 9; Divon v. Olmstead, 9 Vt., 
' 310; Ball v. Gilbert, 12 Met. [Mass.], 397; Wheeler v. 
Russell, 17 Mass., 258 ; Hooker v. De Palos, 28 O. St., 251; 
Greenhood, Public Policy, p. 642; Wright v. Crabbs, 78 
‘Ind., 487; Shaffnerr v. Pinchback, 133 Ill., 410; Cappell 
‘v. Hall, 7 Wall. [U.S.], 558.) 


Lamb, Ricketts & Wilson, contra: 


It is discretionary with the trial court to call to its aid a 
jury on issues of fact in an equity cause. (Wilson v.. Riddle, 
8 Sup. Ct. Rep., 255; Fishburne v. Furguson’s Heirs, 48. 
E. Rep. [Va.], 575; De Witt v. Barly, 17 N. Y., 350.) A 
defendant, in an equity case, who voluntarily pleads a coun- 
ter-claim involving legal issues is not thereby entitled to a 
‘jury trial as a matter of right. (Installment Building & Loan 
Co. v. Wentworth, 25 Pac. Rep. [Wash.], 298; Ryman ». 

Lynch, 41 N. W. Rep. [Ta.], 320; Gormley v. Clark, 134 
(U.S, 338; Martin v. Martin, 24 Pac. Rep, [Kun.], 418 ; 
52 
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Wilson v. Johnson, 43 N. W. Rep. [Wis.], 148 ; Espenhain 
v. Steinkirchner, Id., 158; Dohle v. Omaha Foundry & 
Machine Co., 15 Neb., 437.) Right to jury trial on issue 
raised by counter-claim in equity suits is not guarantied 
by constitution. (Chapman v. Robertson, 6 Paige Ch. [N. 
Y.], 627; Jennings v. Webster, 8 Id., 503* ; MacKellar v. 
Rogers, 17 N. E. Rep. [N. Y.], 350.) Where a court of 
equity once obtains jurisdiction it will retain it for the pur- 
pose of doing complete justice between the parties, although 
rights at law are involved. (1 Pom., Equity Jurisprudence, 
181; Ryman v. Lynch, 41 N. W. Rep. [Ia.], 320; Van 
Rensselaer v. Van Rensselaer, 113 N. Y., 207; Afartin v. 
Martin, 24 Pac. Rep. [Kan.], 418; Haynes v. Whitsett, 22. 
Id. [Ore.], 1072.) If any part of the case is exclusively 
of equitable cognizance a jury trial will be refused. (Towns 
v. Smith, 16 N. E. Rep. [Ind.], 812; Quarl v. Abbott, 1 
Id., 482.) Demand for a jury trial not confined to law 
issues is properly denied. (Lace v. Fixen, 38 N. W. Rep. 
[Minn.], 762; Greenleaf v. Egan, 15 Id., 254.) When. 
the right to terminate a contract on notice is reserved 
in the contract it will be enforced by the courts. (J%tz- 
gerald v, Allen, 128 Mass., 232; Ireland v. Dick, 18 Atl. 
Rep. [Pa.], 735; Crescent Mfg. Co. v. Nelson Mfg. Co., 
13 S. W. Rep. [Mo.], 503; Fitzpatrick v. Woodruff, 96 N. 
Y., 561; Balen v. Mercier, 42 N. W. Rep. [Mich.], 667 ; 
Henderson Bridge Co. v. O'Connor, 11 8. W. Rep. [Ky.], 
18; Patrick v. Richmond & D. R. Co., 93 N. Car., 422; 
Thayer v. Allison, 109 Ill., 180.) A contract between a 
commission merchant and a grain buyer for a loan of money 
from the former with which to buy and store grain, which 
provides that the latter shall sell the grain for future de- 
livery through the former, for which a commission is paid, 
will not make the contract usurious, although commissions 
and interest reserved exceed the highest lawful rate, unless 
it clearly appears that the contract was a cover for a usuri- 
ous transaction. (Matthews v. Coe, 70 N. Y., 242; Cockle v. 
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Flack, 93 U.8., 344; Virginia & T. R. Co. v. Campbell, 22 
Va., 488; Hollis v. Swift, 74Ga., 595; Callaway v. Butler, 
78. E. Rep. [Ga.], 224; White v. Guilmartin, 10 Id. 444; 
Woolsey v. Jones, 4 So. Rep. [Ala.], 190; De Forest v. 
Strong, 8 Conn., 513; Beckwith v. Windsor Mfg. Co., 14 
Id., 594.) When the promise to pay a sum above legal 
interest depends upon a contingency, the contract is 
not usurious. (Spain v. Hamilton, 1 Wall. [U.8.], 604; 
Truby v. Mosgrove, 11 Atl. Rep. [Pa.], 806; Philade/- 
phia & R. R. Co. v. Stichter, 11 W. N. Cas. [Pa.], 325.) 
An agreement to sell grain, for future delivery is not a 
gambling contract. (Pizley v. Boynton, 79 Tl., 351; San- 
born v. Benedict, 78 Id., 309; White v. Barber, 123 U.S., 
392; Sawyer v. Taggart, 14 Bush [Ky.], 727; Gregory v. 
Wendell, 39 Mich., 337; Whitesides v. Hunt, 97 Ind., 191; 
Irwin v. Williar, 110 U.S. 499; Bibb v. Allen, 149 Id., 
481.) This is true, though the seller has not the grain on 
hand but relies upon purchasing it in the open market to 
supply his sale. (Bibb v. Allen, 149 U.S., 481; Gregory 
v. Wendell, 39 Mich., 337; Clarke v. Foss,7 Biss. [U. 8.], 
540; Porter v. Viets, 1 Id., 177.) A construction consist- 
ent with the validity of a contract is preferred. (Wing v. 
Glick, 56 Ia., 473; Bigelow v. Benedict, 70 N. Y., 202; 
Story v. Solomon, 71 Id., 420; Clay v. Allen, 63 Miss., 
426; Wharton, Contracts, sec. 337.) The burden of proof 
is upon him who contends that a contract was intended as a 
cover for wagering transactions. (Crawford v. Spencer, 4 8. 
W. Rep. [Mo.], 713; Dykers v. Townsend, 24 N. Y., 57; 
Mohr v. Miesen, 49 N. W. Rep. [Minn.], 862; Benson v. 
Morgan, 26 IH. App. Ct. 22.) The intention must be mutual 
and contemporaneous with the agreement to make a contract 
acover for wagering transactions. (Lehman v. Feld, 37 Fed. 
Rep., 856 ; Irwin v. Williar, 110 U.S., 499; Gregory v. 
Wendell, 39 Mich., 337; Beveridge v. Hewitt, 8 Bradw. 
[Il.], 467; Clarke v. Foss, 7 Biss. [U. S.], 540; Bartlet 
vy. Smith, 13 Fed. Rep., 263; Gregory v. Wendell, 40 
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Mich., 482; Murry v. Ocheltree, 59 Ja. 485; First 
Nat. Bank of Lyons v. Oskaloosa Packing Co., 23 N. 
W. Rep. [Ta.], 255; Kent v. Miltenberger, 13 Mo. App., 
503; Melchert v. American Union Telegraph Co., 11 
Fed. Rep., 193; Gilbert v. Gaugar, 8 Biss. [U. S8.], 
214; Fareira v. Gabell, 89 Pa. St., 89; State v. Car- 
roll, 6 Mo. App., 263; Roundéree v. Smith, 108 U. S., 269.) 
‘The deposit of margins to protect a sale or purchase 
against the fluctuations of the market is no evidence of a 
gambling transaction. (Gruman v. Smith, 81 N. Y., 25; 
McGinnis v. Smythe, 4 N. E, Rep. [N. Y.], 759; Gregory 
v. Wendell, 39 Mich., 337.) The sale on the board of trade 
of grain in store, although extended from month to month, 
and, in fact, never delivered, is not to be construed a gam-' 
bling transaction. (Douglas v. Smith, 38 N. W. Rep. [Ta.], 
163.) In a contract which is not as a whole illegal and is 
severable, that which is legal will be sustained, while that 
which is illegal will be rejected. (Wharton, Contracts, sec. 
838; Anderson v. Powell, 44 Ia., 20.) 


Raaay, C. 


March 1, 1889, appellant was a grain dealer in Ne- 
braska and appellees were commission merchants in Chi- 
cago, Illinois. These parties entered into a written con- 
tract bearing said date, in words and figures as follows: 

“This agreement, made this first day of March, 1889, 
by and between Wanzer & Co., of Chicago, Illinois, of 
the first part, and J. C. Morrissey, of Lincoln, Nebraska, 
of the second part, witnesseth as follows: Wanzer & 
Co. agree to loan to said Morrissey a sum not exceeding 
thirty thousand dollars, to be used in the purchase of corn 
and other grain, seeds, etc., in the state of Nebraska; the 
rate of interest on the same to be seven per cent per annum, 
to be charged monthly as said Morrissey’s indebtedness 
may appear. Said Morrissey agrees to give his promissory 
notes at thirty, sixty, and ninety days, to be renewed from 
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time to time as may be necessary, for the entire sum so 
loaned, together with crib or warehouse receipts representing 
all the grain purchased with such funds, or other grain or 
produce of fully equal value. Said Morrissey further agrees 
to sell through said Wanzer & Co., for future delivery in 
the Chicago market, corn equal to the amount of ear corn 
purchased with funds furnished by Wanzer & Co., which 
sales may be changed from month to month as may be di- 
rected by said Morrissey. For the purchase and sale of 
this grain said Morrissey agrees to pay Wanzer & Co. one- 
sixteenth of one cent per bushel per month on all corn on 
hand at the close of each and every month, which shall 
cover the charge of changing from month to month; and, 
if purchases and sales of this character are made in any 
month in excess of the amount of corn on hand, the charge: 
of such purchase and sale, or sale and purchase, shall also 
be one-sixteenth of one cent per bushel. Said Morrissey 
agrees to ship to Wanzer & Co. all grain, seeds, and other’ 
produce purchased by him, Wanzer & Co. to sell same in 
the Chicago market in such mauner as in their judgment 
shall best serve the interests of said Morrissey, and the 
commission charge for such service shall be one-half cent 
per bushel for corn, and for all other grain or produce one- 
half the rates provided for by the rules of the Chicago 
board of trade for the shipment of non-members of said 
board of trade; provided, however, that said Morrissey ' 
shall have the privilege of selling such grain on track or' 
of shipping it to other markets, having first obtained the‘ 
written consent of said Wanzer & Co.; said Morrissey to 
pay to Wanzer & Co. the sum of $2 per car on every car 
of grain, or seed, or produce shipped by him or his agents 
during the life of this contract, and not handled by said Wan- ‘ 
zer & Co., which $2 per car shall be in lieu of ‘the one-half 
cent per bushel above provided for. Said Morrissey shall 
make a full statement at the close of each calendar month 
of the amount of grain on hand and the amount of grain 
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sold or shipped by him during that month other than to 
Wanzer & Co., and on receipt of said statement, Wanzer 
& Co. shall make the charges provided for in this agree- 
ment. Said Morrissey shall also furnish to said Wanzer 
& Co., on their request, a full and unreserved statement of 
his financial condition as they may demand from time to 
time. 

“Beside such sums of moneys as are above provided 
for, Wanzer & Co. agree to pay drafts attached to negoti- 
able bills of lading to nearly the value of the property so 
represented. 

“Said Wanzer & Co. agree to report daily all sales of 
property for account of said Morrissey, and to furnish him 
with such information as he may request concerning such 
sales, and to make all returns as promptly as possible. 
Said Morrissey further agrees to pay interest on all sums 
Wanzer & Co. may deposit as margins on transactions made 
in his behalf, and said Wanzer & Co. shall notify said 
Morrissey of the deposit of said margins. 

“ This contract shall be terminated on the first day of 
March, 1890, Wanzer & Co. reserving the right to ter- 
minate the same by giving thirty days’ written notice; and 
on the termination of this contract, either by such notice 
or at the expiration of the time herein agreed, said Wanzer 
& Co. shall be entitled to collect from said Morrissey a sum 
equal to one-half the charges said Wanzer & Co. would 
receive on the grain said Morrissey shall then have on hand, 
according to the afore-named rates in this contract. 

«J. C. Morrissey. 
“WanzerR & Co.” 

Under this contract appellees advanced appellaut $19,750, 
for which appellant gave his notes secured by warehouse or 
crib receipts on graiu stored in his elevators in Nebraska. 
In January, 1890, appellees held a note of appellant for 
$2,000, dated March 15, 1889, due sixty days after date, 
on which there were due and unpaid $1,230 and some in- 
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terest ; to secure the payment of which appellees held cer- 
tain warehouse or crib receipts issued to them by the ap- 
pellant on grain in his elevators, At this date, January, 
1890, appellees sent this note and the crib receipts to a bank 
in Lincoln, Nebraska, for collection. It appears that while 
the bank held the note and warehouse receipts, appellant 
brought this action in the district court of Lancaster county 
to enjoin the appellees and the bank from transferring or 
disposing of the warehouse receipts and from taking pos- 
session of the grain covered by them, and to cancel’ said 
securities, Appellees filed a cross-petition in this action 
setting out the contract above, the giving to them by ap- 
pellant of the note and crib receipts to secure the payment 
of the same, and that the note was unpaid, and prayed for 
an accounting of the amount due on it, and a foreclosure of 
their lien on the grain, and a sale of the same to satisfy the 
amount found due. Appellant then dismissed his injunc- 
tion suit and filed an answer to appellees’ cross-petition, 
which, after admitting the execution of the contract and 
note and crib receipts, set out the following defenses : 

a. A general denial of the averments of the cross-peti- 
tion. 

b. That the crib receipts sought to be foreclosed had 
been satisfied by grain shipped and money remitted by the 
appellant to appellees according to the terms of said con- 
tract, and that the grain so shipped was grain purchased 
with the money borrowed by the appellant of the appellees, 
and the money remitted was proceeds derived from the sale 
of the grain purchased with the money borrowed of the 
appellees, and that appellant had no grain in his possession 
covered by said warehouse receipts, 

e. That the appellant was financially responsible, and 
therefore appellees had a complete and adequate remedy at 
law, and that the court was without equitable jurisdiction. 

d. That the contract between the parties and the notes 
executed in pursuance thereof were usurious. 
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e. That “the contract is illegal and void, having been: 
made in violation of the law and against public policy, in- 
so. far as the plaintiff. agrees.to make good any margins 
advanced by the defendants on grain bought or sold for 
future delivery on the board of trade, * * * thesame 
being a gambling contract.” 

jf. A counter-claim that appellant was jaded to sign: 
the “contract with the belief and the understanding and’ 
agreement that the same should continue in force for one’ 
year from its date, and with the understanding and agree- 
ment then-had, and with the understanding and agreement 
subsequently had, with the defendants that said contract 
should continue in force one year fromits date; * *. * 
and the plaintiff avers that notwithstanding said clause: 
authorizing said forfeiture of. said contract at the optiou of. 
the defendants on thirty days’ notice was in said contract: 
at the date of its execution, yet it was then agreed and. 
understood by and between the plaintiff and defendants. 
that said clause should have no force and effect; * * * 
that the plaintiff continued to do business with the defend-. 
ants until about the: 18th of November, 1889, when the 
said defendants, arbitrarily, unjustly, and without any: 
good cause or reason, notified the said plaintiff that said 
contract would be forfeited on or about the 20th day of 
December, 1889; .* * * and by reason of the notice. 
of said defendants that said contract was terminated, and 
their refusal to carry it into effect and advance said moneys 
for one year, as understood and agreed between the plaint-: 
iff and defendants, and by reason of the defendants’ recall: 
of all the moneys.advanced-and loaned, said plaintiff was: 
damaged in his business and credit and put to great ex-- 
pense in the sum of $10,000.” 

The prayer of this answer was that the cross-petition of. 
the appellees might be dismissed, and the appellant might 
have such other relief as in equity and good conscience the, 
court ven find him entitled. 
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To this answer appellees filed their reply denying all. 
the allegations of new matter in the answer. 

There was a trial to the court, who found al! the issues 
in favor of the appellees, but found that appellant had sold 
and shipped the identical grain covered by the crib receipts, 
and the court rendered a personal judgment against the ap~ 
pellant for the amount due on the note. 

When the issues were complete appellant moved the 
court to transfer the case to the law docket and impanel a 
jury for the trial of the case. This motion the court over- 
ruled. When the trial was about to begin appellant again: 
moved the court for a jury trial on the issues of the facts 
involved in the case. This motion the court overruled, 
The overruling of these motions is the first complaint made 
by the appellant here. Whether this ruling of the court 
was correct depends upon the nature of the issues made by 
the pleadings and the character of the relief demanded. 

The cross-petition alleged the making and delivery by 
the appellant to appellees of a note and certain warehouse 
receipts on grain in his elevators to secure the payment of 
the note; that the note was past due and unpaid. Appel- 
lees’ prayer was for a foreclosure of the liens on the grain, 
and a decree for its sale to pay the amount due on the note. 

The answer admitted the execution of the notes and se- 
curities, but alleged that the liens or crib receipts had been 
discharged; that the note was usurious; that the contract, 
out of which the subject-matter of the claim in the cross- 
petition grew, was void, being a gambling contract; that 
said contract as written was not as agreed and understood 
by the parties, and there was a prayer for a reformation 
of it. 

‘ The cross-petition demanded equitable relief only. It 
invoked the equity powers of the court, and the issues made 
by the cross-petition, the answer of the appellant thereto, 
and the reply of the appellees were entirely equitable; but 
appellant also alleged by way of counter-claim in his an- 
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swer that he had been damaged $10,000 by the wrongful 
termination of the contract by the appellees. 

Did this counter-claim of the appellant for damages oust 
the court of its equitable jurisdiction? Is a defendant to 
a purely equitable suit entitled as a matter of right and 
law to a jury for the trial of an issue of law which he has 
voluntarily brought into the case? We think not. The 
appellant had a right, if he was so minded, to file his 
counter-claim for damages in this equity suit. It was an 
independent cause of action existing in his favor and 
against appellees, but appellant’s cause of action on his 
counter-claim was not lost to him or barred had he left it 
out of this suit. 

The action as made by the appellees in their cross-peti- 
tion was one purely of equitable cognizance; but part of 
the relief demanded by the appellant could only be granted 
by a court of equity. The familiar principle is that when 
a court of equity acquires jurisdiction over a cause for any 
purpose, it may retain the cause for all purposes, and pro- 
ceed to a final determination of all the matters put at issue 
in the case. (1 Pomeroy, Eq. Juris., sec. 181, and cases 
there cited.) 

In Wilson v. Johnson, 74 Wis., 387, it is said: “An ac- 
tion to enforce a lien upon a pledge is an equitable one, 
triable by the court.” 

In The Installment Building & Loan Co. v. Wentworth, 
25 Pac. Rep., 298, the supreme court of Washington say: 
“As the foreclosure of a mechanic’s lien is a proceeding 
cognizable in a court of equity, the mere fact that the de- 
fendant in such suit interposes a counter-claim for damages, 
as he is allowed to do by the laws of Washington, is not 
sufficient to divest such court of its jurisdiction and to en- 
title defendant to demand a trial by jury.” 

This court said in Dohle v. Omaha Foundry & Machine 
Co., 15 Neb., 436, that “An action to foreclose a mechanic’s 
lien is essentially a suit in equity, and a party is not, asa 
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matter of right, entitled to a jury trial therein.” (See also, 
Gormley v. Clark, 134 U.S., 338; Ryman v. Lynch, 76 
Ta., 587.) é 

After the evidence was in, it appeared that the grain 
called for by the warehouse receipts sought to be foreclosed 
had been already disposed of by the appellant, and his 
counsel now contends that the court should have then im- 
paneled a jury. But this position is untenable. The 
court was sitting in equity. It had before it on the plead- 
ings an equitable action, and it did not lose its jurisdiction 
because the evidence disclosed that the only adequate relief 
it could afford was a personal judgment. (Van Rensselaer v. 
Van Rensselaer, 113 N. Y., 207.) The court was right in 
refusing the appellant a jury trial. 

The contract between the appellant and appellees con- 
tained this clause: “This contract shall be terminated on 
the first day of March, 1890, Wanzer & Co. reserving the 
right to terminate the same by giving thirty days’ written 
notice; and on the termination” of this contract, either by 
such notice or at the expiration of the time herein agreed, 
said Wanzer & Co. shall be entitled to collect from said 
Morrissey a sum equal to one-half the charges said Wan- 
zer & Co. would receive on the grain said Morrissey shall 
then have on hand, according to the afore-named rates in 
this contract.” Ou November 18, 1889, appellees notified 
appellant in writing of their election to terminate said con- 
tract on December "20, 1889, and on said last date -appel- 
lees terminated the contract. 

The appellant’s next point is that the contract between 
him and the appellees was to continue in force until March 
1, 1890, notwithstanding the agreement therein that the 
appellees might terminate it sooner. Appellant bases this 
contention on an agreement which he alleges existed be- 
tween himself and appellees to that effect, outside of the 
instrument itself. The court found this issue against the 
appellant, and rightfully so. We cannot stop here to quote 
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the correspondence between the parties leading up to the: 
execution of this agreement, but it settles beyond all doubt 
that the contract as signed and as it exists is in all respects 
as all parties thereto understood it at the time of its exe- 
cution. The evidence shows that the appellees refused ab- 
solutely to contract with appellant on any terms unless the’ 
right to terminate the contract on thirty days’ notice was 
reserved to them in the instrument. There was much cor-. 
respondence between the parties on this very clause, prior 
to the execution of the contract; andit is a waste of words 
in the face of this record to say that appellant did not 
know that the right to terminate the agreement was re- 
served, or that there was any agreement or understanding, 
even on appellant’s part, that the contract should, at alk 
events, run to March, 1890. Appellant contends, however, 
that notwithstanding the clause in the agreement reserved: 
to appellees the right to terminate it on giving thirty days’ 
notice, thé contract could not, as a matter of law, be thus 
terminated. Wedo not so understand the law. When 
the right to terminate a contract on notice is reserved with-. 
out any fraud or mistake, but with the actual knowledge. 
and consent of all parties to the agreement, it is as valid 
in law as any other clause ot the instrument; and the 
courts, when called upon, will enforce it, unless to do so 
would be manifestly contrary to equity and good conscience. ' 

In Ireland v. Dick, 18 Atl. Rep., 735, the supreme court 
of Pennsylvania say: “The appellants, in May, 1876, ac-. 
cepted a license from appellees for the manufacture of 
drilling jars and jar fillings under a certain patent. The 
agreement was in writing,—that is, it was a printed form,: 
filled in as to names, dated, etc., in writing,.and with the 
addition in writing, on the margin, of the following stipu-- 
lation: ‘It is agreed by the parties of the first part that the: 
parties of the second part (licensees) can cancel this license 
by giving thirty days’ notice in writing.” * * * This 
portion of the instrument * * * is presumed to have’ 
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-been separately and particularly considered by the parties, 
and to express their exact agreement upon the subject. 
* ¥* * Both parties acted under the license agreement 
until: December 19, 1878, when the licensees under the 
written clause above quoted sent a notice to the licensors 
in the following terms: ‘We wish to cancel our license con- 
cerning the manufacture of drilling jars, bearing date of 
‘May 16, 1876, as per contract.’ * * * It is entirely 
clear that this letter was an absolute and complete rescis- 
sion of the agreement.” 

The district court found that the appellant was not enti- 
tled to recover any damages from the appellees by reason 
of their having terminated the contract, and ‘that find- 
ing is the next in order of appellant’s complaints. This 
claim for damages is based solely on the assumption that 
the appellees violated their contract with the appellant. 
But did they? The contract was terminated in accordance 
with its provisions. There is no evidence tending to show 
that it was terminated by the appellees for a sinister pur- 
pose; nor that, in exercising their right to terminate it, they 
acted maliciously or arbitrarily. Indeed, the evidence 
would support a finding that the appellant’s own violation 
of the contract afforded sufficient grounds for its termina- 
tion by the appellees had the contract, by its terms, required 
the existence of such grounds as a prerequisite to the right 
of the appellees to terminate it. The evidence shows that 
the appellees, however, in no respect violated either the let- 
ter or spirit of the contract; nor has the appellant sustained 
any damages by reason of its termination, for which ap- 
pellees can be made liable. The losses, if any suffered by 
the appellant in consequence of the termination of the agree- 
ment, were such only as he must have known, when he 
signed the contract, might ensue if it should be terminated 
according to its provisions. 

. The appellant also claims that the court’s finding, that 
the contract between the parties thereto was not usurious, 
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is erroneous. By the terms of the contract appellant was 
to pay seven per cent interest on all money loaned him. by 
the appellees, the money borrowed to be used in the pur- 
chase of grain. Appellant was to pay appellees a commis- 
sion of one-half of one cent per bushel for selling grain 
shipped to them, and $2 per car on diverted shipments; 
that is, for all grain he shipped to others than appellees, 
and which grain had been purchased with money furnished 
by them, Appellant was also to sell through the appellees, 
for future delivery in Chicago market, corn to equal the 
amount of ear corn purchased by the appellant with the 
money borrowed; and for making these sales appellant was 
to pay appellees one-sixteenth of one cent per bushel on all 
corn appellant had on hand at the close of each month. 
Appellant now contends that as the amount paid appellees 
on diverted shipments, $412, the amount paid for commis- 
sion on sales for future delivery, $189.24, added to the 
amount paid as interest, $788.48, exceeded ten per cent 
interest on the money during the time it was loaned, that 
therefore the agreement was usurious. The contract is not 
on its face necessarily a usurious one. Appellees were en- 
gaged in the buying and selling of grain on commission, 
and had a right to lend their money at lawful rates of in- 
terest to such parties, and on such terms, as would prob- 
ably increase their commission business, and out of which 
increase they might derive additional profit. The cireum- 
stance that their profits growing out of the transaction cov- 
ered by the contract exeeded the legal rate of interest on 
the amount of money actually embarked in the enterprise 
does not afford conclusive proof that the agreement was in 
fact a usurious one. At the most this circumstance was 
evidence tending to show that the intention of the parties 
was to make the contract a cover for usurious transactions. 
The question is: Were these charges for diverted shipments 
and for making sales for future delivery honestly so in- 
tended by the parties as compensation for such services, or 
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were these charges invented as a cover for usury? This 
was a question of fact for a trial court to determine. He 
has found that the transactions were not usurious ones, and 
the evidence supports that finding. (Cockle v. Flack, 93 
U.S., 344; Beckwith v. Windsor Af{fg. Co.,14 Conn., 594.) 

Finally, it is said by the appellant that the contract be- 
tween him and the appellees was a gambling contract, and 
void. If this is so, it must appear either from the instru- 
ment itself or from the transactions of the parties under 
it. The expressions in the contract which it is alleged 
show it a gambling contract on its face are as follows: 

1. “Said Morrissey further agrees to sell through said 
Wanzer & Co., for future delivery in the Chicago market, 
corn equal to the amount of ear corn purchased with funds 
furnished by Wanzer & Co., which sales may be changed 
from month to month as may be directed by said Morrissey. 
For the purchase and sale of this grain said Morrissey 
agrees to pay Wanzer & Co. one-sixteenth of one cent 
per bushel per month on all corn on hand at the close of 
each and every month, which shall cover the charge of 
changing from month to month; and, if purchases and sales 
of this character are made in any month in excess of the 
amount of corn on hand, the charge of such purchase and 
sale, or sale and purchase, shall also be one-sixteenth of one 
cent per bushel. 

2. “Said Morrissey further agrees to pay interest on alk 
sums Wanzer & Co. may deposit as margins on transactions 
made in his behalf, and said Wanzer & Co. shall notify 
said Morrissey of the deposit of said margins.” 

The substance of the first quotation is that the appellant 
would sell through appellees in the Chicago market, for 
future delivery, as much corn as appellant purchased with 
the money borrowed of the appellees; in other words, it 
was an agreement to sell grain for future delivery. The 
sale of grain for delivery in the future is a valid contract. 
(Gregory v. Wendell, 39 Mich., 337.) “Ifa party has prop- 
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‘erty under his control, he has a right to sell it to be de- 
livered at a future time.” (Sanborn v. Benedict, 78 IIl., 
309.) “A purchase of grain at a certain price per bushel, 
made in good faith, to be delivered in the future, is not an 
‘illegal or gambling contract.” (Pizley v. Boynton, 79 IIL, 
851; Irwin v. Williar, 110 U. S., 499.) “The validity 
of ‘option’ contracts depends upon the mutual intention 
of the parties. If it is not the intention in making the 
_contract that any property shall be delivered or paid for, 
but that fictitious sales shall be settled on differences, the 
contract is illegal; but if it is the good faith intention of 
the seller to deliver, or the buyer to pay, and the option 
consists merely in the time of the delivery, within a given 
time, the contract is valid and the putting up of margins 
to cover losses which may accrue from fluctuations of the 
price is legitimate and proper.” (Union National Bank 
of Chicago v. Carr, 15 Fed, Rep., 438, cited in White- 
sides v. Hunt, 97 Ind., 191.) “A bona fide contract for 
the actual sale of grain, deliverable within a specified future 
month, * * * is not a gambling contract.” ( White v. 
Barber, 123 U. §., 392.) “Contracts for future delivery 
of persoual ‘property which the vendor does not own or 
possess, but expects to obtain by purchase or otherwise, 
are valid, if at the time of making the contract an actual 
transfer of the property is contemplated by at least one of 
the parties to the transaction.” (Bibb v. Allen, 149 U.S., 
481.) It seems settled from the foregoing authorities that 
this agreement to sell grain for future delivery is not, on 
its face, a gambling contract. 

The substance of the second quotation is that the appel- 
Jant agreed to pay interest on all sums of money appellees 
might advance for him as margins on transactions in his 
behalf. What transactions? Gambling transactions? We 
do not think such is a fair construction of the language of 
this instrument. Where a contract is capable of two 
constructions, the one making it valid and the other void, 
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the law will adopt the construction that uphdlds the con- 
tract.. (Wharton, Contracts, sec. 337.) To say that this 
clause shows that the intention of the parties to the contract 
was to engage in gambling transactions in grain under it 
would be a forced construction of the language. “A con- 
tract for the sale of grain for future delivery being legal, 
it logically follows that the agreement of the appéllant to 
pay interest on moneys advanced for him by the appellees 
to protect these sales against the fluctuations of the mar- 
ket did not taint the contract with the vice of gambling.” 
(Gruman v. Smith, 81 N. Y., 25; Gregory v. Wendell, 39 
Mich., 337.) In Rudolf v. Winters, 7 Neb., 125, this 
court said: “A contract to operate in grain options, to be 
adjusted according to differences in the market value thereof, 
is a contract for a gambling transaction, which the law 
will not tolerate.” We adhere to that decision. (To the 
sameeffect, see Embrey v. Jemison, 131 U.S8., 336; Sprague 
v. Warren, 26 Neb., 326; Watte v. Wickersham, 27 Id., 
457.) But the contract we are considering does not come 
within the rule laid down by those cases. The true ques- 
tion here is from the terms of this contract, what was the 
intention of the parties thereto? Was their intention to 
buy and sell grain upon the market, and settle the differ- 
ences without any delivery? If so, the contract was a 
gambling one, and void. But to render a contract invalid 
it must appear, either from the instrument itself or from 
the evidence outside, that at the time of its execution the 
mutual intent of the parties was that no deliveries of grain 
should be made under it, but the difference in the price 
paid. We are of the opinion that this contract, on its face, 
cannot be held a gambling one. But appellant insists 
that if this agreemeut cannot be construed from its text to 
be a gambling contract, such facts nevertheless appear of 
evidence. We cannot quote all the testimony to this point. 
The appellees testified that they had no intention by entering 
into this contract to speculate or gamble in the price of grain, 
53 
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The appellant testified as follows: 

Q. (By the court.) What do you mean by “selling for 
future delivery”? 

A. I will explain that to your honor. We in the grain 
business build cribs and elevators for the purpose of getting 
storage out of our grain. We buy the grain from the 
farmer in November and December and January, during 
the winter months, when there are good storage charges. 
The winter storage is generally about four cents from De- 
cember until May. * * * Now, when a man takes 
and fills a crib up in November he has money to pay for 
it—he has money to pay for it in the bank, and he don’t 
ship it out but puts it in the crib, and fills the cribs up;. 
and as he fills the crib he wires a commission house in 
Chicago: “Sell 5,000 bushels March delivery against my 
actual corn in crib.” 

Q. Theu he actually intends to deliver that corn? 

A. Yes, sir. 

Q. Is that a gambling contract? 

A. That is not a gambling contract when you sell corn 
in crib for future delivery, when you have the actual corn. 

Q. Was there anything of that kind in this contract be- 
tween you and Wanzer & Co.? 

A. I don’t thiuk there was any gambling any different. 
from selling against the corn which was being held in cribs. 

Q. Anything in the contract ? 

A. Not on my part, any other intention than that I 
went into this contract for to get the storage charges. I had 
money enongh to run this business. The object was to put 
the corn in store, and get the winter storage on it; * * * 
that was the inducement for going into that contract. 

The record also shows that the appellant, from time to 
time, sold for future delivery as much grain as he had on 
hand, and when the time arrived to make delivery, instead 
of shipping the grain he had in the cribs, he would buy 
grain on the market to fill or offset the sales made, and re- 
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sell the grain on hand for a future delivery. These trans- 
actions, or rather the record of them, would make it falsely 
appear that the appellant sold very much more corn than 
he ever paid for during the time of the transactions ; and 
it is this feature of the dealings of the parties that appel- 
lant’s counsel claims establishes by the acts of the parties 
to the contract under it a gambling character. But we 
think this is not a fair deduction from the evidence. It 
shows that all these sales and purchases of appellant on the 
market were based on grain he had on hand, and that this 
selling and buying on the market was not dealing in op- 
tions, not betting on the rise and fall of the market, but 
purchases made to fill sales he had previously made, and 
thus obviated the necessity of delivery of the grain he had 
in his cribs in Nebraska. 

The case of Douglas v. Smith, 74 Ia., 468, is one in 
which the facts were substantially the same as in the case 
at bar, and that court said: “Where country grain buyers 
had a large quantity of corn in cribs, and they made sales 
from time to time through Chicago commission merchants 
for future delivery of No. 2 corn, but fearing that their 
corn would not grade No, 2, and hoping that it would im- 
prove with age, they bought in and resold, intending to 
deliver the corn to cover their sales, held, that the transac- 
tions were not illegal so as to defeat their brokers in the 
collections of margins advanced for them.” 

The facts in this case bring the transactions of the par- 
ties within the operation of the decisions of the case last 
above cited. The preponderance of the testimony estab- 
lishes the fact that the sales made by the appellant were 
not wagers but that the grain was to be actually delivered 
at the time agreed upon. The decree of the district court 
is right and the same is in all things 


AFFIRMED. 


THE other commissioners concur, 
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JoHN TayYLor Vv. STATE oF NEBRASKA. 
FILED OcrobEE 4, 1893. No. 4461. 


1. Homicide: Conrsssions: EVIDENCE. A confession receivable 
in evidence, only after proof that it was made voluntarily, is 
restricted to an acknowledgment of the defendant's guilt, and 
the word does not apply to a statement made by the defendant 
of facts which tend to establish his guilt.’ 


: Facts DISCOVERED BY CONFESSIONS: ADMISSIBILITY. 
Any circumstance tending to establish the prisoner’s guilt may 

- be proved, although it was brought to light by an admission of 
the prisoner, inadmissible of itself as having been obtained by 
improper influence. 


Error to the district court for Lancaster county. Tried 
below before CHAPMAN, d. 


E. P. Holmes and Charles E. Magoon, for plaintiff in 
error : 

It was error to overrule the motion to strike out the 
sheriff’s testimony. The confession was inadmissible, (8 
‘Russell, Crimes [9th Am. ed.], 367; Kelly v. State, 72 
‘Ala., 244; Redd v. State, 69 Id., 255; Young v. State, 68 
Id., 569; Commonwealth v. Knapp, 9 Pick. [ Mass. ], 496 ; 
Queen v. Doherty, 13 Cox C. C. [Eng.], 28; Reg. v. Bate, 
11 Id. [Eng.], 686; Reg. v. Warringham, 2 Den. C. C. 
[Eng.], 447; Sherrington’s Case, 2 Lew. C. C. [Eng.], 
123; Commonwealth v. Tuckerman, 10 Gray [Mass.], 173 ; 
Commonwealth v. Curtis, 97 Mass., 578; Commonwealth v. 
Taylor, 5 Cush. [Mass.], 610; Kennon v. State, 11 Tex. 
:App., 856 ; Hopt v. Utah, 110 U.58., 574.) There seems 
to have been an attempt to distinguish a difference between 
‘the alleged confession and what was said by the prisoner 
about the disposition of the gun. No difference, however, 
does exist, for the conversation is one and the same. The 
sheriff ought not to have been allowed to testify to the efforts 
made by the prisoner, under his direction, to find the gun, 
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because the gun was not found. Not only were the alleged 
disclosures made under the influence of both hope and fear, 
but the alleged confession was found to have been false, in 
that the gun was not found. The confession of a prisoner 
of the locality of stoleu property, though induced by 
threats, is admissible when verified by finding the property. 
where he locates it; and all he says in conveying the in- 
formation which is directly connected with or explanatory. 
of the discovery is also admissible, but his confession that, 
he stole it is not admissible. ( Yates v. State, 47 Ark., 172; 
Davis v. State, 8 Tex. App., 510; Strait v. State, 43 Id., 486; 
White v. State, 3 Heisk. [Tenn.], 338; State v. Garvey, 28 
La. An., 925; Laros v. Commonwealth, 84 Pa. St., 200.) . 


George H. Hastings, Attorney General, for the state: 


In the seventh paragraph of the motion for.a new trial 
it is alleged that the court erred in allowing admissions 
made.by defendant, but what admissions, by what witness. 
narrated, what the subject-matter was, and whether mate-. 
rial, relevant, or pertinent to the issue, the trial. court was, 
wholly uninformed, and the attention of the trial judge. 
was not challenged to any particular error or series of errors. 
by the motion for a new trial. The statute, as well as the 
established rules of practice, requires a specific designation 
of the particularerrors relied upon to be made in a motion. 
for a new trial, and unless this requirement is observed, no. 
foundation is laid for a review of questions raised and de-. 
cided on the trial below. (Midland P. R. Co. v. McCartney, 
1 Neb., 398; Mills v. Miller, 2 Id., 299; Hull v. Miller, 6 
Id., 128; Cropsey v. Wiggenhorn, 3 Id., 108; Lynam ». 
MeMillan, 8 Id., 135; Republican V. R. Co. v.. Hayes, .13. 
Id., 491; Uhl v. Robison, 8 Id., 272; Tomer v. Densmore, 
Id., 384; Lowrie v. France, 71d.,191; Phenix Ins. Co... . 
Readinger, 28 Id., 587; Rogers ». Rogers, 46 Ind, 1; 
Tucker v. Call, 45 Id., 31; Musselman v. Musselman, 44 
Id., 106; Burdge v. Lewis, 43 Id., 349.). 
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John Taylor was convicted in the district court of Lan- 
caster county of murder in the second degree, and sentenced 
to imprisonment in the penitentiary for life. The crime 
for which he was tried and convicted was the shooting on 
the night of April 22, 1889, of one Robert Woods. The 
murdered man was at the time at home in his bed. The 
fatal shot was probably from a double barreled shot gun, 
loaded with leaden slugs and fired through a window in 
Woods’ house. The evidence on which Taylor was con- 
victed was circumstantial. During the trial the state 
sought to prove by the sheriff a confession made to him 
by Taylor that he committed the murder. The court ex- 
cluded the jury from the court room during the preliminary 
examination of the sheriff to ascertain whether the alleged 
confession was made under such circumstances as to be 
competent evidence against Taylor. On the return of the 
jury to the court room, and in their presence, the trial 
judge ruled out the offer of the state as to Taylor’s con- 
fession and in so doing said: “The person that was in the 
cell with him was concerned to bring that about, and I 
have concluded, after looking the authorities up, that I 
will exclude the admission. I think it infringes on the rule 
in this one respect: The inducement that was offered by the 
party in view of the peril of mob that was hanging over 
him seems to have been the inducement, or at least, so far 
as the evidence shows, was the inducement for him to make 
his admission. The truth of the matter, if admitted, 
would be altogether left to the jury, and I am inclined to 
think, from the view of the authorities laid down by our 
supreme court, that I will exclude it. Here was a man 
. put into the cell for the purpose of obtaining from him, by 
persuasion,—there is no evidence here that there was any 
authority given him to promise him anything, but at the 
same time he did volunteer the information there to him that 
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he was in danger, and that if he would make a statement, 
he would protect him, and that the sheriff would. It must 
be absolutely voluntary. That seems to be the rule laid 
down by the authorities. If the testimony had rested upon 
the officers,—if the testimony rested upon them alone,— 
I would unquestionably have admitted it. You are bound 
to recognize this fact,—that the person placed thére by the 
officer was acting by his authority to that extent. If the 
representations made to him were confined simply to the 
question where this gun had disappeared to, then I would 
have admitted it. But he has gone beyond that. He said 
that the admission, or confession, or whatever: it was that 
he got, was upon the promise that he would grant him im- 
munity from impending mob violence.” This language 
of the court is here assigned as prejudicial error by Taylor. 
The plaintiff in error cannot be heard now to allege this, 
as he made no objection and noted no exception to the lan- 
guage of the court at the time. 

The theory of the state at the trial was that Taylor shot 
Woods with a double barreled shot gun procured from one 
Curtis for the purpose; that Woods’ wife, Amanda, and 
‘Curtis were unduly intimate; that they had procured Tay- 
lor to commit the murder. The evidence shows that Cur- 
‘tis had a double barreled shot gun; that it was delivered 
to Taylor on April 19, on an order from Curtis; that 
Taylor borrowed gunpowder and gun caps and loaded the 
gun with leaden slugs, which he had been seen previously 
preparing from pistol cartridges; on the night, and at the 
time of the homicide, Woods’ wife and two elder daughters 
were away from home; during the evening Taylor came 
into the house, bringing a bottle of whiskey, and requested 
Woods to drink. Soon after Taylor left, Woods retired 
leaving a lamp burning in his bedroom, and soon after- 
ward the shot was fired that killed Woods in his bed. 
‘The lead slugs found in the body and bed of the murdered 
man were very similar to the ones Taylor had been seen 
loading the shot gun with. The gun. was not found. 
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After the evidence of thé ‘above facts had gone to the 
jury, and after,the court. had excluded ‘the state’s offered 
evidence of: the confession made by Taylor to the sheriff, 
the state recalled the sheriff and examined him as follows: 

Q.. 1. belieye you said-you saw the defendant on one 
night-of the murder of Robert Woods? . 

A. I did. - 

Q Where did you first’ see him?’ 

A. I saw him at his—where he was a iva: 

‘ Q,. Did you have any conversation as him about : the 
gun that night? 

A. Idid. . 

. What was it? rs 
I asked him if he had the gun. 
What, did he say ? 
He gave. me the answer, he said he didn’t tee. 
He said he didn’t have ? 
Yes, sir. | 
. Did you make any effort to find the gon? 
I did. 
: Supposed to have been used on this poranign 
. I did; I did make an effort. : 
Q. What effort did you make andl where did you get the 
information that induced you to make that :effort? : 

A. I took Taylor. with me to rook f for the gun. 

—Q ‘Where did you go?’ 

A. ‘I went down on the-bottom near where oe: murder 
had been committed) .--- 9 2 Uy ; ats 
Q. Where did. -you search? © 7, Rt ; 
, AT searched the pond: of water, - 

Q. Who. made the-search? .: 

: A. The defendant: made most-of the search, 

. Q. How did you come’to’go there? — 

~ A. The defendant told’ me he thought he could, © 

' Q. How did the defendant o come to go with you, volun- 
tarily or otherwise? 


PrOrerer ore: 
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A. Voluntarily. 

Q. Now, state what he said about it on this occasion. .. 

A. He told me he thought he could find the gun if } 
would take him to where he would search for it. 

Q. Where did he say he last saw the gun on this occa- 
sion? 

A. He told me he delivered the gun to Mr. Curtis at 
Curtis’ gate. 

Q. When? 

A. The evening of the: murder—the ae of the mur- 
der. a 

Q. Before or after? | 

A. After. oh “ 

Q. Was there anything said at that time as to where he 
last saw the gun, and if so, state what it: was? : _. 

A.’-He told me he delivered the gun to Curtis at Curtie 
gate the night of. the 22d. 

Q. Where did he last see it—what if anything was done 
with it, if he seen it? 

A. Lasked him what Curtis did with the gun and te 
said -he started east—that is east from his gate.. : 

Q,. In what direction was it- you made the search? - 

‘A. East of there in a pond of water. | : 

‘Q. How many: omens did you: make for the gun at tet 
place? : 

- A. I made two searches - 

Q,. With this defendant?- we REE 

A. Two'searches with him, - eb 

Q. How far apart were these two efforts mise 

A, I think-it. was § two a days ‘that is my recol- 
lection. 

Q. If ae was ‘ald at’ this Bee wack be. this 
defendant to: you with reference to this matter that. you 
have not stated, state it now; anything additional in refer- 
ence to this gun-or matter in the-second effort. to find it. 

A. It was simply a repetition of the first conversation: 
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We did not succeed in finding the gun in the first search, 
and he said perhaps that he didn’t hide it in the pond and 
that we might find it about the premises—that is, Curtis’ 
premises, and we searched through the lot to an old shed 
and barn that he had and in his house and through his 
house and in the house adjoining the lot. He had two 
houses, one on the next lot, and we searched that. 

Q. The defendant was with you helping you make this 
search ? 

_ A. Yes, sir, 

Q. Did you ever hear the defendant make any state- 
ment in reference to this matter in the presence of Curtis - 
with reference to this gun—what was done with it? 

A. He did make a statement. 

Q. Tell me what he said. 

A. He told him, Curtis, in my presence, that he deliv- 
ered the gun to him at his gate after he had done the job; 
that he started out and said to him, “ You started east with 
the gun from your gate.” 

Q. When was this? 

A. To the best of my recollection, it was the evening of 
the murder ; that was the evening of the 22d. 

This evidence, condensed, amounts to this: That the 
sheriff testified that the prisoner told him that he thought 
he could find the gun if the sheriff would take him to 
where he, the prisoner, would search for it; that he, the 
prisoner, had delivered the gun to Curtis at his gate the 
evening the murder was committed and after its commis- 
sion; and that the prisoner said to Curtis, in the presence 
of the sheriff, that he, the prisoner, had delivered the gun 
to him, Curtis, at his gate after he had done the job (that 
he started out to do), and the prisoner further said to Cur- 
tis at this time, “You started east with the gun from your 
gate.” 

The cross-examination of this witness, so far as the same 
is material, was as follows: 
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Q. The defendant was under arrest at the time you have 
been narrating? 

A. Yes, sir. 

Q, He was in your custody ? 

A. He was. 

Q. You were making all possible efforts and using all 
possible means to find out where the gun was? 

A. I think I was. 

Q. You had been telling the defendant had you not— 
had you not been holding out some hope to the defendant 
if he would find this gun? 

A. I think I had. 

Q. Is it not a fact that you had been telling the defend- 
ant that if he would tell you all about this, and if he would 
help you find this gun, his life would be saved ? 

A. Shall I repeat just what I told him, judge? 

By the court: Yes. 

A. I told him I thought if he had committed this 
murder and made a clean breast of it, and if there were oth- 
ers implicated, and if he would tell all about it and all he 
knew about it, that I did not think he would be hung; 
that I did not think he would get more than just a sentence 
to the penitentiary for life. 

Q. You told him you would stand by him? 

A. Yes, sir; I said I would be his friend and do all I 
could for him. , 

Q. Didn’t you say you would see he would not be 
hung? 

A. Isaid I would see his friends and that I did not 
think he would be hung. 

Q. You gave him to understand that he would not be 
hung? 

A. I told him in those words, 

Q. After that he volunteered to go with you and help 
find the gun, didn’t he? 

A. Yes, sir. 
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The substance of this cross-examination is that while the 
sheriff had the prisoner under arrest, he said to him that if 
he would confess the murder, tell all he knew about it, 
he did not think the prisoner would be hung, and would 
not be punished more than by being sent to the peniten- 
tiary for life; that he would be his-friend and do all he 
could for him. 

At the close of this cross-examination the prisoner’s 
counsel moved the court to exclude from the jury the testi- 
mony of the sheriff as detailed above, and the refusal to do 
so is one of the errors assigned here now. 

Was this evidence admissible? It is claimed by. the 
plaintiff in error that this testimony, in effect, was putting 
in evidence to the jury Taylor’s confession that he had com- 
mitted the murder; but it will be observed that the state- 
ments made by Taylor to the sheriff were not conieasions 
that he had committed the murder. 

‘A. confession in criminal law is the voluntary declara- 
tion made by the person who has committed the crime, to 
another; of the agency or participation’ he had in the same, 
The word ‘confession’ is not the mere equivalent of, the 
word, ‘statement,’ or ‘declaration,’ ” (People v. Strong, 30 
Cal., 151. ) 

“A confession receivable in arene: only after proof 
that it was made voluntarily, i is restricted to an acknowlelg- 
ment of the defendant’s guilt; and the word does not ' ap- 
ply to a statement, made by thé defendant, of facts which 
tend to establish his guilt - ai a v. Parton, 49 Cal. 
632.) 

“Any circumstance uiliee to. establish: fh prisoner’s 
guilt may.be. proved,.although it. was brought to light by 
au admission of the prisoner, inadmissible oe itself as hayq 
ing been obtained by i improper: influence.” “haa v. 
State, -8.Neb., 80.).. . a 

The ‘adusissios and statements made by Taylor to the 
sheriff, as testified to by him, come squarely within the 
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doctrine laid down in the cases above cited. They were 
not confessions of Taylor’s guilt, but circumstances which 
ended to prove his guilt, but were not, for that reason in- 
‘admissible. It is true that in the statement made by Tay- 
Jor to Curtis the prisoner voluntarily admitted the killing 
of Woods with the gun; but this confession, if it should 
-be called that, was not made to the sheriff. It was not 
‘made to any ove in authority, nor any one. who had any 
control over the prisoner, so far as this record discloses, and 
-seems to have been made voluntarily.. The exceptions 
must be overruled. The judgment of the district court is © 


AFFIRMED, 


THE other commissioners concur, 


| Frank L. STETSON, APPELLANT, V. JAMES Epwarp 
Riee@s ET UX., APPELLEES, 


FILED OcToBER 4, 1893. No. 4921. 


Mortgages: FoREcLOSURE: FALSE REPRESENTATIONS: DEFENSE: 
PLEADING. To maintain an action for damages for false repre- 
sentation, the plaintiff must allege and prove (1) what repre- 

. sentation was made; (2) that it was false; (3) that plaintiff 

‘ believed the representation to be true, (4) relied on and acted 

upon it, (5) and was thereby injured. 


AppEAL from the district court of Lancaster county. 
‘Heard below before Haut, J. 


Marquett; Deweese & Hall and A, G. Greenlee, for ap- 
‘pellant. 


Webster, Rose & Fisherdick, contra. 
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Ragan, C. 


One Stetson conveyed two lots in Lincoln, Nebraska, to 
one Riggs, in exchange for a stock of drugs. One of the 
lots conveyed was incumbered by a mortgage of $700, pre- 
viously executed by Stetson to other parties, which mort- 
gage Riggs assumed. On the maturity of the mortgage 
Stetson advanced the money, took an assignment of it, and 
brought this suit to foreclose it. Riggs filed an answer, 
the substance of which is as follows: “And for further an- 
’ swer this defendant says that said described real estate was 
conveyed to the defendant by the plaintiff in a transaction 
of barter and exchange, as part of the consideration for 
the purchase of a stock of drugs and merchandise, and to 
induce the defendant James Edward Riggs to receive the 
deed for and accept said real estate for exchange of said 
merchandise received by the plaintiff, the plaintiff repre- 
sented to the defendant that one of the pieces of real estate 
so deeded and pledged in the mortgage was the corner lot 
immediately back of the residence of J. J. Kelly, and said 
real estate, if it had been located as described, and as the 
same was in fact pointed out to this defendant by the plaint- 
iff would have been described as lot one (1), block six (6), 
in Houtz’ addition to the city of Lincoln; and seeing said 
ground as pointed out and described to this defendant, de- 
fendant was willing to accept the same in trade and barter 
on said stock of merchandise, and agreed so to do; but the 
plaintiff conveyed other and different real estate to this dg- 
fendant, which was of much less value, being worth $500 
less than the real estate pointed out, or the said lot had it 
been located as described and represented,” and prayed 
that $500 of damages might be set off against the amount 
due Stetson on the mortgage. Stetson replied to this an- 
swer by a general denial. The court, by its decree, allowed 
Riggs the set-off of $500 as claimed, and Stetson appeals. 

The appellant makes the points that the answer of 
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Riggs does not state facts sufficient to constitute a defense, 
and that the finding and decree are unsupported by the 
evidence. We agree with the appellant in the above con- 
tentions. The defense of Riggs was, in effect, an action 
against Stetson for damages for false representation made 
by the latter. This answer, then, to be good, must allege 
with reasonable certainty (a) that Stetson made some rep- 
resentation to Riggs, meaning he should act on it; (6) 
that the representation made was false; (c) that Riggs be- 
lieved such representation to be true, relied and acted upon 
it, and was thereby damaged. (Byard v. Holmes, 34 N. J. 
Law, 296, and cases there cited.) 

The answer of Riggs contains no allegation that he be- 
lieved or relied upon, or acted upon, the alleged false rep- 
resentation of Stetson, nor can these conclusions be deduced 
from a reasonably liberal construction of the answer. It 
did not state a cause of action against Stetson (here a de- 
fense to his action), and the objection of the appellant to 
the introduction of any evidence under it should have been 
sustained. An examination of all the evidence discloses 
no statement by any one that Riggs believed or relied on, 
or acted upon, the false representation of Stetson, nor is 
there in the record any evidence from which such conclu- 
sions can be inferred. The decree is, then, unsupported by 
the evidence. ; 

In Taylor v. Guest, 58 N. Y., 262, the rule is thus an- 
nounced: “It is incumbent upon a party seeking to re- 
cover in an action for deceit, founded upon false representa- 
tions, to show that he was influenced by them tohis damage.” 

In White v. Smith, 39 Kan., 752, the rule is thus an- 
nounced: ‘To sustain a judgment for damages for fraud 
and deceit in the sale of a newspaper, upon the ground that 
its subscription list was not as large as represented, it must 
be alleged and also shown, that the purchaser relied on the 
representation of the number of paying subscribers as an 
inducement to the purchase.” 
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In Humphrey v. Merriam, 32 Minn., 197, itis said: ‘It 
is also necessary for the plaintiff in such an action (damages 
for false representations) to prove that he believed and re- 
lied on the. false representations in order to entitle him to 
recover.” 

In Clark . Tennant, 5 Neb., 549, this court said: ‘In 
order to avoid a sale on theground of fraudulent represen- 
tations, they must be of a matter material to the contract, 
and by which the purchaser was misled or deceived, and 
but for which the contract would. not have been made.” 

And again in Runge v. Brown, 23 Neb., 817, the rule is 
thus announced: “In order to maintain an action for de- 
ceit, it is not only necessary to establish the telling of an 
untruth, knowing it to be such, but it is equally necessary 
that it be shown that the plaintiff had a right torely, and 
did rely,-upon the representations made, and that he altered 
his condition in consequence thereof, and suffered damages 
thereby.” 

.. These authorities are decisive of the case at bar. The 
decree appealed from must be.reversed and the cause re- 
manded, and it is so ordered. 


REVERSED AND BREMANDED.* 


THE other commissioners concur. 


Kiipatrick-Kocn Dry Goops Company v. WILLIAM 
S. McPHEELY. 


Fitep Ocroser 4, 1893. No. 5113. 


1. Fraudulent Conveyances: PREFERRED CREDITORS: Quzs- 
TIONS oF Fact. A debtor in failing circumstances has a right 
_ * Upon application for rehearing, the order to remand was modified 


so as to direct the district court to permit defendant to file an answer 
setting up a breach of contract. 
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to secure or pay in full a portion of his creditors, to the exclusion 
of the others; and whether in so doing he was actuated with a 
fraudulent purpose, is a question of fact and uot of law. . 


2. Attachment: Desrs FRAUDULENTLY CONTRACTED: EVIDENCE. 
Where a plaintiff in attachment claims the debt for which he 
sues was fraudulently contracted, and, to sustain such claim, 
offers in evidence a statement made by the debtor to his banker, 
and by the latter communicated to plaintiff, to render such 
communication admissible it must be identical with the state- 
ment made, or the substance of it, and not the banker’s conclu- 
sion deduced therefrom. : 


Error from the district court of Dawes county. Tried 
below before K1nKAlIp, J. 


The facts are stated in the opinion. 


Albert W. Crites, for plaintiff in error: 


The evidence shows that defendant had parted with the 
~ legal title to the attached property, as well as with the pos- 
session of the same. He therefore had no such interest 
therein as would support a motion to dissolve. (Chandler 
v. Nash, 5 Mich., 409; Price v. Reed, 20 Id., 72; Mitch- 
ell v. Skinner, 17 Kan., 563; Zook v. Blough, 42 Mich., 
487; Mendes v. Freiter's, 16 Ney., 388.) Plaintiff was en- 
titled to rely on the representations made by defendant to 
the First National Bank of Chadron, and communicated 
to it as to his indebtedness, and such statements, if relied 
upon and untrue, form the ground of attachment that the 
debt was fraudulently contracted. .A representation a 
business man makes to a bank relating to his business or 
pecuniary responsibility is among those expected to be com- 
municated to others for them to act upon. (Stevens v. Lud- 
lum, 48 N. W. Rep. [Minn.], 771.) Statements made toa 
commercial agency are of the same character, although 
plaintiff had no personal knowledge of what such state- 
ments consisted. (Gries v. Blackman, 30 Mo. App., 2.) 
The mortgages must be deemed fraudulent in law as to 
other creditors, as they cover property in value greatly in 
54 
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excess of the indebtedness represented by the mortgages. 
(Bonns v. Carter, 22 Neb., 517; Russell v. Lau, 30 Id., 
805; Brown v. Work, Id., 800; Morse v. Steinrog, 29 Id., 
108; Thompson v. Richardson, 33 Id., 714; Smith v. 
Boyer, 29 Id., 76.) 


Alfred Bartow, R. St. Clair, and J. L. McPheely, contra: 


Where the purchaser intends to pay, and has reasonable 
expectations of being able to do so, the contract is not 
fraudulent, although the purchaser knows himself to be 
insolvent, and does not disclose it to the vendor, who is 
ignorant of the fact. (Zalcott v. Henderson, 31 O. St., 162; 
Kelsey v. Harrison, 29 Kan., 148; Van Dyck v. McQuade, 
86 N. Y., 44; Nicholas v. Pinner, 18 Id., 295; Nicholas 
v. Michael, 23 Id., 264; Henneyuin v. Naylor, 24 Id., 139; 
Morris v. Talcott, 96 Id., 100; Peru Plow & Wheel Co. v. 
Benedict, 24 Neb., 345.) 


Raa@ay, C. 


The plaintiff in error attached a stock of goods belong- 
ing to the defendantin error. The district court of Dawes 
county discharged the attachment and the plaintiff in error 
brings the case here and asks the reversal of this order of 
the district court. The grounds of attachment alleged in 
the affidavit are: First, that said defendant has assigned 
and disposed of his property with intent to defraud his 
creditors; second, that thedefendant fraudulently contracted 
the debt. 

As to the first ground of attachment, the evidence in 
the record not only does not show, or tend to show, that the 
defendant in error had disposed of his property, or any of 
it, with intent to defraud his creditors, or any of them, but 
the evidence affirmatively shows that the disposition made 
by tlie defendant in error of his property was for the pur- 
pose of securing his creditors, It appears from the evi- 
dence that the defendant in error owned a stock of mer- 
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chandise in Chadron and on the 20th day of February, 
1891, the stock was worth $5,425.41, the book accounts 
$500, or a total of $5,925.41, exclusive of some store fixt- 
ures, the value of which is not shown. On that day the 
defendant in error executed a chattel mortgage on this stock 
of merchandise, book accounts, and fixtures, as follows: 
First mortgage, $2,500; second mortgage, $875; third 
mortgage, $1,629.39, and delivered possession of the mort= 
gaged property to the mortgagees. The second mortgage 
was, by its terms, made subject to the first; and the third 
subject to the first and second. These mortgages, as the 
evidence shows, were all made and accepted in good faith 
without intent on the part of any one to defraud, and were 
made to secure honest debts owing by the defendant in error 
to the mortgages. 

The contention of the plaintiff in error seems to be that 
as the value of the property mortgaged was $5,925.41, and 
the debt secured by the first mortgage was only $2,500, 
the security was so greatly in excess of the amount of the 
first mortgage debt as to render the mortgage fraudulent in 
law, whatever that may mean. But these mortgages were 
all made and filed on the same day and within a few min- 
utes of each other; in other words, they were one transac- 
tion. We are not prepared to say that a mortgage would ° 
be fraudulent solely because the value of the property 
mortgaged was two, or even three, times greater than the 
debt. Whether it would be, would be a question of fact 
for a jury or trial court, and not a question of law. A 
debtor has a right to prefer his creditors; to pay part in 
full to the exclusion of others; and he has a right to se- 
cure the debts of a part of his creditors to the exclusion of 
the others; and this is true whether he be insolvent or in 
failing circumstances, or not. All that the law requires of 
him is that he should act honestly; that his disposition of 
his property should not be made for the fraudulent purpose 
of hindering, delaying or defrauding his creditors, and 
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whether an act of a debtor in the disposition of his prop- 
erty was fraudulent, is always a question of fact, and not a 
question of law. Section 20, chapter 32, Compiled Stat- 
utes, provides: “The question of fraudulent inteut * * * 
shall be deemed’a question of fact and not of law.” The 
rule of construction invoked here by the plaintiff in error 
should not be applied. The court evidently considered the 
giving of the three mortgages as one transaction, and this 
was correct, 
Wenow turn our attention to the second ground of attach- 
‘ment,viz., that the defendant in error fraudulently contracted 
the debt. It appears from the evidence that one Mead, a 
-traveling salesman of the plaintiff in error, sold the goods 
to the defendant in error for which this attachment suit 
was brought. Mead made inquiries of the cashier of a 
bank in Chadron as to the financial standing of the defend- 
-ant in error, and was informed, so he says, that the defend- 
ant in error was “all right.” He communicated by letter 
this information to the plaintiff in error. The evidence 
also shows that the plaintiff in error, “in selling said goods 
and in granting to said defendant such crédits, fully believed 
in and relied upon the statement in said letter (Mead’s) con- 
tained, to the effect that ‘Mr. Miller, the cashier of the First 
National Bank told me (Mead) he (defendant in error) was 
all right,’ and said statement was the consideration and 
_basis upon which said goods were sold and delivered and 
said credit extended to said defendant.” It seems that the 
‘bank cashier acquired his knowledge of the defendant in 
error’s financial condition from a statement made by the de- 
.fendant in error to the president of the First National Bank 
on September 24, 1890. The president of the bank swears 
-that at this time defendant in error made a statement to him 
of his indebtedness, and that some of the debts secured by the 
-mortgages given were not included in the statement of the 
debts mentioned by the defendant in error, though it now 
appears that such debts were then in existence. Defend- 


‘Vor. 37] SEPTEMBER TERM, 1893. 805° 


Kilpatrick-Koch Dry Goods Co. v. McPheely. 


ant in error does not deny making the statement to the 

bank president, but swears the statement of the indebted- 

ness made by him’ had reference only to the financial con- 

dition of the copartnership of McPheely & Co,—the de- 

defendant in error had previously been doing business in 

the same place with another gentleman under the copart- - 
nership name of McPheely & Co.,—and that the bank at 

that time held a note of that firm. 

Counsel for plaintiff in error says: “ Plaintiff was en- 
titled to rely on the representation made by the defendant 
to the First National Bank of Chadron, and communicated 
to it as to his indebtedness, and such statement, if relied 
upon and uutrue, forms a ground of attachment, viz., 
that he fraudulently contracted the debt.’ Counsel cites 
Stevens v. Ludlum, 48 N. W. Rep. (Minn.), 771, as au- 
thority for his contention. In that case it is said: “One 
making representations relating to his business to a com- 
mercial agency may be estopped as to its patrons to whom 
it communicates such representations.” This case is not in 
point here. The bank at Chadron was not a commercial 
agency, nor does it appear from the record that the plaint- 
iff in error was a patron of the bank. There is no evi- 
dence that the representations made by the defendant in 
error to the president of the bank were intended or ex- 
pected by the defendant in error to be communicated to the 
plaintiff in error, or any one else. Besides, the prepon- 
derance of the evidence is that the statements made by the 
defendant in error to the bank president had reference 
solely to the debts of the old firm of McPheely & Co. 
-Agaiu, it.does not appear that the precise statement made 
by the defendant in error to the bank president, nor the - 
substance of it, was ever communicated to the plaintiff in 
error. The most that can be said is that the cashier of the 
bank, knowing what statement had been made, deduced 
from it the conclusion that the defendant in error was “all 
right,” and communicated this information to the plaint- 
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iff.in error. This is not enough in such cases as this. If 
the plaintiff in error claims to have relied on a statement 
made by the defendant in error to the president of the 
bank, and by him cémmunicated to it, it must show that 
the ‘identical statement made was communicated to it. It 
must have had before it the facts; not a conclusion drawn 
from them by its informant. All that has been said above 
applies also to a statement alleged to have been made by 
the defendant in error to J. V. Farwell & Co. It remains 
to be said of the latter statement, however, that there was 
no competent evidence before the court concerning it. The 
alleged copy of the statement attached to the affidavit was 
not competent evidence. Besides, this copy showed on its 
face that the statement had reference to the indebtedness 
of McPheely & Co. It should not have been considered 
by the court, and probably was not. 

There is in the record some evidence which tends to 
show that the defendant in error fraudulently contracted 
the debt sued, but the evidence is very weak and contra- 
dicted at every point. The trial judge decided rightly that 
the evidence failed to support the charge that the debt was 
fraudulently contracted. 

‘The plaintiff in error makes the point that the mort- 
gagees held the legal title to the property and the possession 
of the same, and, therefore, the defendant in error is not in 
a position to move to discharge the attachment. It would 
seem that the legal title to chattels mortgaged remains in 
the mortgagor until divested by a foreclosure of the mort- 
gage and sale of the property. However, it is not neces- 
sary to determine that question now, and we do not decide 
_it. ‘Counsel’s point was before this court in Grimes v. 
' Farrington, 19 Neb., 45, and there decided adversely to 
his, contention, the ert saying: “A mortgagor of per- 
sonal property, upon which an attachment issued against 
him has been levied, has the right, under the provisions 
of section 235 of ihe Civil Code, to resist the attach- 
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ment by a motion to discharge the same, upon the ground 
that the allegations of fraud, upon which the order of 
attachment was procured, are untrue.” There is no error 
in the judgment of the district court, and the same is in all 
things 

AFFIRMED, 


TuHE other commissioners concur. 


Orto BauMANN, GUARDIAN, v. THomMas M. FRANSE, 
_ APPELLANT, IMPLEADED WITH JOSEPH PIMPER ET 
AL,, APPELLEES. 


FILED .OcTOBER 4, 1893. No. 4955. 


1. Homesteads: Execution Sates: TITLE UNpER SHERIFF'S 
Deep. A sale of a debtor’s homestead, at the time actually 
occupied by himself and family as such, by a sheriff on an ordi- 
nary execution, will not divest the debtor of his title to the 
homestead; nor will the sheriff’s deed, made in pursuance of 

. such sale and a confirmation thereof, convey any title to the 
purchaser of such homestead at such sale. 


2. : : : Bona FipE PurcHasers. The purchaser 

of title to real estate, derived through a sheriff’s sale thereof on 

’ ordinary execution, with actual knowledge that the same was at 

the time of sale the homestead of the execution debtor, and act- 

ually occupied by himself and family as such, is not an innocent 
purchaser. 


AppPEAL from the district court of Cuming county, 
Heard below before Norris, J. 


T. M. Franse, pro se. 


Fannie O’ Linn, contra. 
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Ragan, C. 


About twenty years ago the appellee Joseph Pimper ac- 
quired, under the homestead laws of the United States, title 
to an eighty-acre tract of land in Cuming county. Some 
time after that he acquired title to another forty-acre tract 
adjoining the eighty-acre tract, and, with his wife, the ap- 
pellee Eva Pimper, and their family, continuously resided 
on said tract of land, using and occupying the same as their 
homestead until March, 1889. On the 30th of October, 
1888, the appellees Joseph and Eva Pimper executed a 
mortgage upon this 120 acres of land to the appellant 
Franse. He assigned the mortgage and the debt secured 
by it to the appellee Otto Baumann, guardian, On the 31st. 
day of October, 1888, one McLaughlin, in a justice court 
in Cuming county, recovered a judgment for $150 for at- 
torney’s fees against the said Joseph Pimper. A transcript 
of this judgment was duly filed in the office of the clerk 
of the district court of said county on November 2, 1888, 
at what hour the record does not show. On the 2d day of 
November, 1888, Joseph Pimper and his wife, Eva, exe- 
cuted a deed of said 120 acres of land to the appellee Frank 
Schmeiser, for the purpose and with the intention of having: 
him convey the title of all of said lands to the wife, Eva 
Pimper. This deed was filed for record in the office of the 
register of deeds on the 7th day of November, 1888. On 
the 27th day of February, 1889, in pursuance of their 
agreement, Schmeiser and wife conveyed eighty acres of 
said and back to Eva Pimper, and on the same date, with- 
out consideration, Schmeiser and wife conveyed to one- 
Uldrich forty acres of said land, and in May following, 
Uldrich, for no valuable consideration, by quitclaim deed, 
conveyed said forty acres to the appellant Franse. On the 
27th day of November, 1888, the sheriff of Cuming county 
levied an execution, issued on the judgment held by Mc- 
Laughlin against Pimper, upon the said homestead of the 
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Pimpers, and afterwards sold said real estate to one Kim- 
ball E. Valentine, which sale was confirmed on the 28th | 
of January, 1889, by the district court, and the sheriff 
thereupon executed to said Valentine a deed of conveyance 
for said real estate, bearing date the 2d day of February, 
1889. On the 26th day of April, 1889, Valentine and his 
wife conveyed said real estate to the appellant Franse. 
During the month of March, 1889, Joseph Pimper and his 
wife and family moved off the said homestead. 

Baumann, guardian, brought this suit in the district 
court of Cuming county to foreclose the mortgage on this 
homestead, made by Pimper and his wife to Franse. Jo- 
seph Pimper and Eva Pimper, his wife, Frank Schmeiser, 
and the appellant Franse were made defendants. Schmeiser 
did not appear in the action. Franse filed no answer 
to the petition to foreclose, nor made any defense thereto. 
The Pimpers made no defense to the foreclosure suit, but 
the wife, Eva Pimper, filed a cross-petition in said action 
against. her co-defendant, Franse, in which she alleged, in 
substance, that she and Joseph Pimper were husband and 
wife; that they had owned and resided upon the 120 acres 
of land with their family, as a homestead, for about twenty 
years; set out the conveyance of the land as above stated, 
to Schmeiser, for the purposes above stated ; that Schmeiser 
accepted the trust and expressly agreed to convey all of 
said premises to her at once ; that in pursuance of the agree- 
ment he did convey to her eighty acres of it, but neglected 
to convey a forty-acre tract to her, and in disregard of his. 
trust conveyed it to one Uldrich, without consideration, 
and that Uldrich had subsequently, and without considera- 
tion, conveyed it to her co-defendant, Franse. She further 
set out in her cross-petition the levy upon said homestead 
by the sheriff; the sale of the same; the purchase by Val- 
entine; the confirmation of the sale and the deeding of the 
homestead to Valentine by the sheriff; that Valentine had 
subsequently conveyed to Franse. She alleged that the 
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conveyance from Valentine to Franse was without consid- 
eration, and that Franse purchased with due notice of her 
‘rights. She prayed that the sheriff’s deed to Valen- 
tine, the deed from Valentine to Franse, the deed from 
Schmeiser to Uldrich and from Uldrich to Franse, might 
all be canceled and the title to all of said real estate quieted 
and confirmed in her, The appellant Franse answered 
this cross-petition and, in substance, pleaded that he was an 
innocent purchaser for a valuable consideration, without 
notice, of all of said lands from Valentine. He pleaded 
that he was an innocent purchaser of the forty-acre tract 
from Uldrich; that the conveyance made by Pimper and 
his wife to Schmeiser was done for the purpose of defrand- 
ing the creditors of Joseph Pimper, and that the Pimpers 
had abandoned the land as a homestead. On these plead- 
ings and issues, without objection from any one, so far as 
the record discloses, the case was tried to the court, who 
rendered a decree of foreclosure of the mortgage and or- 
dered the property sold to satisfy the mortgage debt. He 
further found and decreed that the allegations in the cross- 
petition of Eva Pimper were true, and quieted and con- 
firmed the title to all of said real estate in her, and rendered 
a personal judgment against the appellant Franse, for some 
rents of the property that he had collected and appro- 
priated. 

Franse brings the case here on appeal, and contends 
that as plaintiff’s action was for the foreclosure of a mort- 
gage, and no defense was made to that proceeding by any 
one, the action should not be retained for the purpose 
of settling the title between the defendants, and that the 
proper remedy for Mrs. Pimper for trying her title to the 
land against appellant is an action of ejectment. These 
objections of the appellant come too late. So far as the 
record before us discloses the proceedings in the court below, 
the appellant answered the cross-petition of Mrs. Pimper, 
setting out his own title to the land, and asking to have his 
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title thereto quieted and confirmed. In other words, with- 
out objection of any kind, he submitted his rights and case 
to the court, sitting in equity, and he cannot now be heard 
to complain that a question of title was tried in the fore- 
closure suit; nor can he now question the decree against. 
him because he was entitled as a matter of law, had he de- 
manded it, to have the question of his title passed upon by 
a jury. This question was before this court in Gregory v. 
Lancaster County Bank, 16 Neb., 411, and the court said : 
“There is no doubt that the proper remedy of a party out 
of possession of real estate, and holding the legal title to the 
same, is ejectment. He, as well as the party in possession, 
is entitled to two trials and to a jury to determine the facts ; 
but the right to trial by jury or to a second trial is a per- 
sonal privilege that may be waived. If the plaintiffs in 
error had filed an answer alleging that the defendant in er- 
ror was not in possession of the premises, and that the 
plaintiffs in error were in possession, and denying the right 
of the defendant in error to proceed in equity, itis probable 
the defendant in error would have been required to amend 
its petition and proceed at law. But instead of this we 
find that the plaintiffs in error have set up in their answer 
all the steps in their proceeding by which they acquired 
title, and the court was in effect asked to enter a decree that 
their title was paramount and superior to that of the de- 
fendant in error. That the court had jurisdiction in such 
acase there can be no doubt.” This question was again 
before the court in Snowden v. Tyler, 21 Neb., 199, and the 
same doctrine was announced. Again in Mollie v. Peters, 
28 Neb., 670, the question arose, and this court said: 
«When both parties to a suit by their pleadings claim title 
to the same tract of land, and each asks to have his title. 
quieted, it is too late, after decree, for the losing party to 
urge for the first time that the proper remedy was by an 
action of ejectment.” 

The undisputed evidence in this record shows that the 
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‘land in controversy was levied upon and sold by the sher- 
iff to Valentine to satisfy the judgment of McLaughlin 
against Joseph Pimper; that a notice of an application to 
have the sale confirmed was served on Joseph Pimper, and 
that he made no effort to prevent the confirmation of the 
sale, nor made any appearance whatever in that action ; that 
the land sold was worth about $2,400, and incumbered by 
mortgage of something over $600,—the mortgage in suit; 
and that at the dates of the levy, sale, and confirmation, 
the land was actually occupied by the Pimpers and their 
family as a homestead. The appellant’s title, then, is 
whatever title Valentine had. The question is, What title 
did Valentine acquire by virtue of the levy upon, and sale 
and conveyance of, these premises to him by the sheriff? 
We think Valentine acquired no title whatever to these 
premises by virtue of the sheriff’s sale and deed, and that, 
therefore, appellant has none. 

Section 1, chapter 36, Compiled Statutes of 1893, pro- 
vides: “A homestead not exceeding in value $2,000, con- 
sisting of the dwelling house in which the claimant resides, 
* * * and the land on which the same is situated, not 
exceeding 160 acres, * * * shall beexempt * * * 
from execution or forced sale, except as in this chapter pro- 
vided.” 

In McHugh v. Smiley, 17 Neb., 626, it is said: “A party 
purchasing part of a homestead in actual occupation of the 
family, at a sale under an ordinary execution, will not ac- 
quire the title if the property was exempt.” 

In Schribar v. Platt, 19 Neb., 625, the facts were: A 
owned land occupied by himself and family as a homestead, 
and conveyed it to B. Prior to this time Platt had recov- 
ered judgment against A, caused the land to be levied 
upon, sold under execution, and the same was purchased by 
Platt, and’ the sheriff executed him a deed therefor. B 
then brought action to have the sheriff’s deed canceled 
as a cloud upon his title, alleging that the land in ‘contro- 
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versy was purchased by him from one Mesarvey ; that at 
and before the conveyance to him, Mesarvey occupied the 
land with his family asa homestead; that the same was less 
in quantity than 160 acres, and of less value than $2,000; 
and this court held that the judgment of Platt and the 
proceedings thereunder were no lien or claim upon the 
land, and entered a decree canceling the sheriff’s deed as a 
cloud upon B’s title. 

In Giles v. Miller, 36 Neb., 346, the facts were: One J. 
A. Giles and his wife and family owned and occupied as a 
homestead a piece of Jand in Phelps county, and on the 4th 
day of March, 1889, they conveyed this land to one William 
Giles. Prior to this conveyance one Miller had recovered 
a judgment against said J. A. Giles before a justice of the 
peace, and caused a transcript thereof to be filed in the office 
of the clerk of the district court on the 18th of October. 
Miller subsequently caused an execution to be issued upon - 
this judgment and levied upon this land, and the sheriff 
having advertised and being about to sell the same, William 
T. Giles, the purchaser from J. A. Giles, brought a suit 

_to enjoin the sheriff from making the sale. William Giles 

predicated his case upon the ground that the land purchased 
by him from J. A. Giles was, at the time he purchased it, 
the homestead of J. A. Giles, and as such was exempt from 
sale on execution, and that the judgment of Miller was not 
a lien upon it; and this court, on appeal, said: ‘As the 
real estate in dispute was the homestead of J. A. Giles at the 
time of the filing of the transcript of the judgment, and at 
the time of the plaintiff’s purchase, Miller’s judgment was 
not a lien on the property. The purchaser of the land, 
‘which is held and occupied by the owner and his family as 
a homestead, and which does not exceed in value $2,000, 
takes the same free from the lien of a judgment docketed 
prior to such purchase, but during the existence of the 
homestead right. In other words, a judgment is not a lien 
upon the homestead premises, and the owner can convey the 
same free from his previous judgment debts,” 
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It appears then, from the statute and the decisions of 
this court above quoted, not only that a judgment is not 
a lien against the homestead of the judgment debtor, but 
that the homestead of the debtor, while actually occupied 
by him, is absolutely exempt from sale on an ordinary ex- 
ecution; and a sale of the debtor’s homestead, at the time . 
actually occupied by himself and family as such, by a sher- 
iff on an ordinary execution, will not divest the debtor of 
his title to the homestead; nor will the sheriff’s deed, made 
‘in pursuance of such sale and a confirmation thereof, con- 
vey any title to the purchaser of such homestead at such 
sale. 

Appellant claims that he purchased these premises from 
Valentine, who was in possession of the same, for a valu- 
able consideration, and for these reasons he should be held 
an innocent purchaser, and protected. We do not care to 
indulge in any extended discussion of the evidence. Suf- 
fice it to say that the facts in the record do not support ap- 
pellant’s claim. He was present when the levy was made. 
He acted as one of the appraisers. He appeared as Valen- 
tine’s counsel, and on his motion, the sale made to Valentine 
was confirmed. He knew the land was all this time, and 
had been for a number of years, actually occupied by 
Joseph Pimper, his wife and family, as their homestead. 
The deed he accepted from Valentine was, practically, a 
quitclaim deed, and at the time he took Valentine’s con- 
veyance for these lands, there was on record in the office of 
the register of deeds of Cuming county an absolute war- 
ranty deed from Pimper and wife for these lands to the 
defendant Schmeiser. This deed and the record of it 
antedated the levy on which Valentine’s deed was based. 
The date of this deed was identical with the date the 
judgment on which the land was sold was transcripted 
from the justice of the peace, and filed in the office of the 
clerk of the district court. No; appellant is not an inno- 
cent purchaser of these larids <3 a matter of fact or law. 
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It is also urged by the appellant that the conveyance of 
these lands to Schmeiser by Pimper and wife was to de- 
fraud their creditors, and an abandonment of their home- 
stead. If this is true it does not help appellant. It has 
long been settled that exempt property is not susceptible 
of fraudulent alienation. The homestead was absolutely 
exempt from sale under this execution, and if the Pimpers 
desired to sell it or give it to Schmeiser and did so, it was 
still exempt from being sold under the execution against 
Joseph Pimper. 

The appellees, the Pimpers, claim that this land was con- 
veyed by them to the defendant Schmeiser for the sole pur- 
pose of having him convey the land to Mrs. Pimper; that 
he accepted such conveyance for that purpose, and prom- 
ised at the time to at once deed to Mrs. Pimper. The 
court found this claim to be true, and the evidence sup~ 
ports the finding. Schmeiser did convey to Mrs. Pimper 
a part of the land, but wrongfully and without considera- 
tion, as the evidence shows, conveyed one forty-acre tract 
of the land to one Uldrich, and he, without any considera 
tion, quitclaimed the same to the appellant Franse. 
Schmeiser held all these lands in trust for Mrs, Pimper, 
and as neither Uldrich nor Franse paid any valuable con- 
, sideration for the forty-acre tract, the decree canceling the 
conveyance from Schmeiser to Uldrich and from Uldrich 
to Franse for the land was right. 

It is useless to pursue the case any further. We have 
carefully examined all the points made and authorities 
cited by the appellant, and studied with much care all the 
evidence, and under no reasonable or fair construction of 
the testimony and the law applicable to it, can appellant’s 
claim of title to these lands, or any of them, stand. The 
decree of the district court is in all things 


AFFIRMED. 


’ Tue other commissioners concur, 
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Wire R. Joxss, SHerirr, v. Witttam M. LOREE 
ET AL. 


FILED OOTOBER 4, 1893. No. 5038, 


-_ 


. Chattel Mortgages: Excrsstve Secoriry. Where several 
chattel mortgages are executed simultaneously for the purpose 
of securing debts owing by the mortgagor to the mortgagees, the 
aggregate of such indebtedness not being unreasonably less than 
the value of the property mortgaged, such. mortgages will not 
be held void merely because no ‘one of such debts is in itself 
sufficient to justify so great a security. 


PREFERRED CREDITORS: VOLUNTARY ASSIGNMENTS. 
Several chattel mortgages made and delivered simultaneously 
to secure different creditors of the mortgagor, the delivery be- 
ing to one of the mortgagees, who in the transaction acts for 
himself and on behalf of all the other mortyagees, do not con- 
stitute an assignment for the-benefit of creditors. 


Bonns v. Carter, 20 Neb., 566, overruled. 


: FRAUDULENT CONVEYANCES. A morigage taken 
by a creditor to secure a pre-existing debt will not be held void 
merely because the creditor, when he took the mortgage, had 
notice of an intent upon the part of the mortgagor to hinder, 
delay, or defraud his creditors. In order to avoid such mort- 
gage the creditor must have participated in such intent. 


An intention to defraud cannot be in- 
ferred merely from the fact that a preference was given to a cer-* 
tain creditor. 


: REPLEVIN: INSTRUCTIONS. Certain in- 
structions requested, examined, and held to be rightly refused. 


: : EVIDENCE: HARMLESS ERROR. 
Error committed in the admission in evidence of a written in- 
strument, without proof of its execution, is cured where such 
proof is afterwards made before the party offering the instru- 
ment has rested his case. 


H : INSTRUCTIONS. Where several 
mortgagees joined as plaintiffs in an action to replevy property 
covered by their mortgages, which had been taken from their 
possession under writs of attachment against the mortgagor, and 
the issue was as to, whether these mortgages were void as to 
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creditors, the facts differing as to the different mortgages, an in- 
struction to the jury to find generally for the plaintiffs, if they 
should find that any one of the mortgages was good, is erroneous. 


Error from the district court of Gage county. Tried 
‘below before Broanpy, J. 


The facts are stated i in the opinion. 


Griggs, Rinaker & Bibb, J. E. Cibbey, and Goniée B. 
Fveritt, for plaintiff in error: 


If the several mortgages are construed separately and as 
independent transactions, then they and each of them are 

void as covering all of the property. of the debtor, and 
property greatly in excess of the debt. (Smith v. Boyer, 29 
“Neb., 77; Morse v. Steinrod, Id., 108; Brown v. Work, 30 
‘Id., 801; Russell v. Lau, Id., 805.) If the several mort- 
gages are considered together as constituting one transac- 
‘tion, then the same amounts to an assignment for the bene- 
fit of creditors, and is void as not being in conformity with 
the assignment law. (Bonns v. Carter, 20 Neb., 566; 
Mackie v. Cairns, 5 Cow. [N. Y.], 547; D’Ivernois v. 
Leavitt, 23 Barb. [N. Y.], 63; Bridges v. Hindes, 16 
Md., 101; Richmond v. Mississippi Mills, 11 S. W. Rep. 
{Ark.], 962; Omaha Book Co, v. Sutherland, 10 Neb., 
335; Kohn v. Clement, 58 Ia., 593; White v. Cotzhausen, 
129 U. 8., 329; Winner v. Hoyt, 66 Wis., 227; Norton v. 
Kearney, 10 Id., 443*; Freund v. Yaegerman, 26 Fed. 
Rep., 814; Martin v. Hausman, 14 Id., 160; Kellog v. 
Richardson, 19 Id., 70; Perry v. Corby, 21 Id., 737; 
Clapp v. Dittman, Id.,15; Clapp »v. Nordmeyer, 25 Id., 
71; Kerbs v. Ewing, 22 Id., 693; Bean v. Patterson, 12 
{d., 739; Robinson v. Elliott, 22 Wall. [U.S8.], 523.) The 
court erred i in giving the fourth instruction to the jury. 
(Tootle v. Dunn, 6 Neb., 99; Savage v. Hazard, 11 be 
828 ; Temple v. Smith, 13 Id., 513; Bollman v. Lucas 
Id., ‘813; secs, 17, 21, ch. 32, Comp. Stats., 1889.) “he 

55 
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court erred in refusing to give the fifth instruction asked 
by defendant. (Morse v. Steinrod, 29 Neb., 108; Brown v. 
Work, 30 Id., 801.) The twelfth instruction asked by the 
defendant should have been given. (Bump, Fraudulent 
Conveyances [3d ed.], p. 54; Comstock v. Rayford, 20 
Miss., 369 ; King v. Moon, 42 Mo., 551; Dorn v. Bayer, 
16 Md., 144; Venable v. Bank of United States, 2 Pet. 
[U. S.], 107; Pickett v. Piphin, 64 Ala., 520.) 


Rickards & Prout, contra, insisting that the mortgages - 
are valid, cited: West v. White, 56 Mich., 126; Brown v. 
Smith, 7 B. Mon. [Ky.], 361; Chase v. Walters, 28 Ia., 
469 ; Davenport v. Cummings, 15 Id., 225; Hershiser v. 
Higman, 31 Neb., 531. A debtor has the right to prefer 
his creditors, and to pay or secure those preferred. Chat- 
tel mortgages to preferred creditors, if made in good faith 
to secure bona fide debts, even if made to a considerable 
number of such creditors, are valid. (Davis v. Scott, 22. 
Neb., 154; Kohn v. Clement, 12 N. W. Rep. [Ia ], 550). 


Irving, C. 


Charles E. Briggs was the owner of a stock of boots. 
and shoes in Beatrice. Upon the 23d day of December, 
1890, le executed a chattel mortgage to William M. Loree 
for $1,723.55; one to Emeline M. Briggs for $1,035.62; 
one to Mary Higgins for $1,549, and one to Anne Hig- 
gins for $430.33. These four mortgages were all made to. 
cover the stock of goods referred to, were recorded in the 
order named, and by the terms of the mortgages them- 
selves were given priorities in that order. Subsequently, 
upon the 24th day of December, there was executed to Ww. 
V. Morse & Co., Smith, Blasland & Co., and the W. W. 
Kendall Boot & Shoe Co., another mortgage to secure in- 
debtedness to the parties named, amounting to $601.30. 
Upon the delivery of the four mortgages first named, Lo- 
ree, on his own behalf and as agent of the other three 
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mortgagees, took possession of the stock of goods. After 
the execution of the last mortgage he was requested to hold 
possession under that mortgage on behalf of the mortga- 
gees named therein. Subsequently attachments and execu- 
tions were issued against Charles E. Briggs on behalf of a 
number of creditors, and the plaintiff in error, as sheriff of 
Gage county, seized the stock of goods under these attach- 
ments and executions as the property of Charles E. Briggs. 
This suit was brought in replevin by the mortgagees, 
and the goods were taken under the writ and delivered to 
the plaintiffs, in whose favor, upon the trial, there was a 
verdict and judgment. The plaintiffs, of course, claimed 
under their mortgages. The defendant justified under the 
' attachments and executions, claiming the mortgages were 
fraudulent as against creditors whom he represented. Nu- 
merous errors are assigned. 
The plaintiff in error undertakes to present a dilemma as 
follows: -That if the several mortgages are to be construed 
separately and as independent transactions, then each of 
them is void, because covering all the property of the 
debtor and property greatly in excess of the debt; and 
upon the other hand, if the mortgages are to be taken to- 
gether as constituting a single transaction, then the same 
amounts to an assignment for the benefit of creditors and 
is void because not in conformity with the assignment law. 
Upon the first branch of this argument it is sufficient to 
say that the mortgages to Loree, Mrs. Briggs, and the two 
_Higginses are shown conclusively by the evidence to have 
been given at one time as part of the same transaction, 
Loree acting, in taking the mortgages, on his own behalf 
and as agent for the other mortgagees. or the purpose of 
considering the proportion existing between the property 
mortgaged and the debts secured, the court instructed the 
jury that they were to be considered as one transaction. 
The reason of the rule avoiding, as against creditors, con- 
veyances of property in value greatly in excess of a debt 
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secured by such conveyances is that such a conveyance nec- 
essarily operates to hinder and delay, if not to defraud, 
other creditors; that it evinces an intention upon the part 
of the debtor to do more than secure the creditor pre- 
ferred, and practically conclusively proves an intent upon 
his part to deprive other creditors of their remedies. 
From the nature of the transaction the creditor preferred is 
chargeable with notice of such design, and is shown by his 
act of taking grossly disproportionate security to have par- 
ticipated in the fraudulent intent. But when a number of 
small debts are secured upon property not disproportionate 
to the aggregate amount of these debts no such effect fol- 
lows and no such intention can be imputed either to grantor 
or grantees. This court has repeatedly sustained a series 
of conveyances of this character. Among such cases are 
Hershiser v. Higman, 31 Neb., 5381; Hamilton v. Isaacs, 
34 Neb., 709. 

Upon the second branch of the dilemma, counsel rely 
upon the case of Bonns v. Carter, 20 Neb., 566, and 22 Neb., 
495. There the decision was that a mortgage made to one 
person as trustee to secure debts owing several creditors 
amounted to an assignment because of the trust created. 

In this instrument no such trust was created upon the 
face of the instrument, and such cases have not been held 
within the rule in Bonns v. Carter. (Hershiser v. Higman, 
supra; Hamilton v. Isaacs, supra; St. Louis Wrought 
Iron Range Co. v. Meyer, 31 Neb., 543.) 

But if the case can be considered as falling within the 
rule of Bonns v. Carter, by reason of the fact of Loree’s 
actual agency for all the mortgagees, still we do not think 
the transaction offended against the assignment law. Bonns 
v. Carter was decided by a divided court, upon a rehearing. 
The views expressed by Judge Maxwell, in announcing 
that the majority of the court adhered to its former judg- 
ment, show that in that adhesion the court was influenced 
chiefly by other elements rendering that particular transac- 
tion fraudulent. ‘ 
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Recently the case has not been adhered to, and in Ham- 
ilton v. Isaacs, supra, it was practically overruled. The 
views expressed by Judge Reese in the dissenting opinion, 
22 Neb., 495, and by Judge Post in Hamilton v. Isaacs, 
supra, present very clearly and forcibly the reasons against 
the adoption of any such rule. Bonns v. Carter, in this 
respect, can no longer be considered as expressing the law 
of the state. 

2. The next question presented is raised by the fourth 
paragraph of the court’s instructions. In this instruction 
the jury was told: “If the mortgagor intended to hinder or 
defraud creditors and the mortgagee knew it, that would 
not make the mortgage void unless the mortgagee also in- 
tended, by taking the mortgage, to hinder or defraud cred- 
itors, and that was in part his purpose in taking it. .A 
creditor has a right to take a chattel mortgage on a reason- 
able amount of his debtor’s personal property as security 
for his bona fide pre-existing debt, and the debtor has a 
right to make such preference of his creditors, even though 
the effect thereof be to defeat, hinder, or delay other cred- 
itors in the collection of their debts; and this is so even if 
the parties knew that such would be the effect, and even 
though the property so taken as security was all the debtor 
had, but in value reasonably proportionate to the amount 
justly owing to the creditors so preferred.” 

Plaintiff in error argues that this instruction is in viola- 
tion of the rule established in Tootle v. Dunn, 6 Neb., 
99; Savage v. Hazard, 11 Id., 323; Temple v. Smith, 138 
Id., 513; and Bollman v. Lucas, 22 Id., 813. These cases 
establish the rule that a purchaser of goods from a debtor 
knowing or chargeable with notice of the debtor’s fraud- 
ulent intent is not a purchaser in good faith, and that the 
sale is void as against creditors. 

Each of these cases was the case of a sale, and the rule 
is undoubtedly correct as applied to such cases. The court’s 
instruction was given upon the theory that a distinction 
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exists between a sale or security given for a debt created at 
the time of the giving of security, and a security given for 
a pre-existing debt. We think the distinction is well 
founded. To give any effect at all to the rule established 
by so long a line of authorities that their citation would be 
useless,—that a debtor even in failing circumstances may 
secure a creditor to the exclusion of others, provided the 
transaction be bona fide,—we must draw the distinction 
pointed out by the trial judge. 

To say that knowledge upon the part of an existing 
creditor of the debtor’s intention to defraud creditors would 
render any security demanded by such creditor fraudulent 
would be equivalent to saying that the creditor is estopped 
from protecting himself by knowledge of the very facts 
which warrant him in seeking protection. A fraudulent 
intent may be very properly imputed to a stranger who 
knowingly assists the debtor in defeating his creditors by a 
purchase of the debtor’s property, but no such intent can 
be imputed to an existing creditor because of his knowledge 
of such intent, when for the sole purpose of protecting 
himself he receives sufficient and reasonable security for 
that purpose. We think this instruction stated the law 
with perfect accuracy. The mere knowledge of the debtor’s 
fraudulent intent would not defeat the mortgage; but the 
participating therein on the part of the mortgagee, or any 
motive upon his part not consistent with good faith, would 
have that effect. The following authorities sustain this 
view of the law: Chase v. Walters, 28 Ia., 460; Kohn ». 
Clement, 58 Id., 589; York County Bank v. Carter, 38 Pa. 
St., 446. 

3. The refusal of the court to give certain instructions 
asked by the defendant is assigned as error. 

The fifth instruction requested and refused is in the 
words of the opinion in Morse v. Steinrod, 29 Neb., 108 : 
“The right of a debtor to prefer creditors is very much re- 
stricted in this state by virtue of the attachment, assign- 
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ment, and other laws, and will not be applied in any case 
where a just and fair distribution of the proceeds of the 
debtor’s property can be made among all his creditors.” To 
have given this instruction would have left the jury with- 
out any information as to the manner in which the right of 
a debtor to prefer his creditors is restricted, and would leave 
them to infer that they might arbitrarily set aside such 
preferences if they thought a fairer distribution of the 
property might be made. To have given such an instruc- 
tion would have been manifest error. 

The sixth instruction requested would have left to the 
jury the right to infer fraud from the fact that a preference 
was made. This is not the law of this state and it would 
be supererogatory to discuss the question further. 

The twelfth instruction requested was that if Loree, 
“prior to the making of the mortgages in controversy in 
this case, took particular pains to exhibit the notes claimed 
to have been given him by the said Charles E. Briggs to a 
number of different persons in Vinton, Iowa, then the jury 
have the right to take this fact into consideration in arriving 
at their verdict.” This instruction was not applicable to 
the evidence. There was no evidence whatever that Loree 
took particular pains to exhibit the notes to a number of 
different persons. Several witnesses testified that at differ- 
ent times they had seen the notes, but in each case the do- 
mestic or business relations of such witnesses with Loree 
were of such a character as to forbid an inference that 
Loree had exhibited the notes for the purpose of manufact- 
uring evidence in his own behalf. 

The fifteenth instruction was that the burden of proof 
was upon the plaintiffs to prove all the material allegations 
in their petition. The sixth instruction given by the 
court of its own motion is that the ‘burden of proof is 
now on the plaintiffs to sustain the validity of their mort- 
gages by a pregonderance of evidence. Ifthey have shown 
that the making of the mortgages was accompanied by an 
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immediate ‘delivery and was followed. by an actual and 
continued change of possession of the things mortgaged, 
until the seizure by the sheriff under the writs of at- 
tachment, without otherwise discrediting the good faith of 
the mortgagees, then the burden of proof shifts and is or 
the defendants to show that the mortgage is not good; but: 
if the mortgagees were not in actual possession of the 
things mortgaged at the time of the levy of the attach- 
- ment, the mortgages are presumed to be fraudulent and 
void as to creditors, and the burden is upon the plaintiffs 
to prove the good faith of the mortgages, and that they 
were not taken by mortgagees to defraud creditors. Sub- 
ject to the above statutory prima facie presumptions, 
the law is that fraud is not to be presumed without proof, 
but must’be, clearly established by evidence.” This instruc- 
tion clearly and accurately states the law as to the burden 
of proof upon the only issues: in the case which proved to 
be disputed, and the instruction upon the burden of proof 
asked by defendant was rightly refused. 

The seventeenth instruction requested submitted to the 
jury special findings in favor of the two Higginses and: 
against the other, plaintiffs. The good faith of all the 
mortgages was properly left to the jury, and the submission 
of these findings would, under the evidence, have been er- 
roneous. The other instructions refused were either cov~ 
ered by others given or were in conflict with those we hold 
above to have been rightly given. 

The admission: in evidence of the mortgage to Loree is 
assigned as error. The objection urged is that there was 
no proof of its execution by Briggs. It is true that im- 
mediately before it was offered no question was asked as to 
who signed-the paper, but the testimony in the case iden- 
tified the instrament and elsewhere proves its execution.: 
Any error in admitting it without such preliminary proof 
was cured by the making of proof before, the case was 
rested, 
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4, The court instructed the jury that “if any of the 
plaintiffs’ mortgages are good against the defendant, the 
verdict must be for the plaintiffs; but if none of thie plaint- 
iffs’ mortgages are good against the defendant, the verdict 
must be for the defendant for the riglit of possession. Re- 
plevin is a legal posse-sory action, All adjustments of 
equitable interests and distribution of proceeds must be 
deferred to some subsequent proceeding.” In this instruc- 
tion we think the court erred. It is true that if any of 
the mortgages was good, the seizure by the sheriff was 
wrongful, and the mortgagee under the valid mortgage 
might alone maintain replevin for all the mortgaged 
property.; so that the existence of any valid mortgage on 
behalf of any of the plaintiffs would require a judgment 
against the sheriff as to the right of possession of all the 
, property, and there could be no judgment in such case in 
his favor requiring a restitution of the property. It is 
also true that under our Code all these mortgagees could 
properly join as plaintiffs. (Earle v. Burch, 21 Neb., 702.) 

But it does not follow that mortgagees, under fraudulent 
mortgages, may join with bona fide morigagees in an ac- 
tion of replevin and obtain judgment in their favor because 
of the valid mortgages in which they have no interest. 
The verdict and judgment in this case constitutes an adju- 
dication in favor of each one of the plaintiffs against the 
sheriff as to the right of possession of the property; 
whereas, under the instructions given, the jury may have 
found for the plaintiffs generally because they found that 
one, and only one, of the mortgages was bona fide. The 
reason given by the trial judge for this instruction was, 
that replevin, being a legal possessory action, all questions 
of distribution must be reserved for other proceedings ; but 
section 429 of the Code. provides that judgment may be for 
or against one or more of several plaintiffs and may de- 
termine the ultimate rights of the parties as between them- 
selves. This section applies to suits in replevin. (Earle v, 
Burch, 21 Neb., 702, supra.) 
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In replevin the plaintiff must recover on the strength of 
his own title and not upon the weakness of his adversary’s. 
(Cobbey, Replevin, 99, and cases cited.) If, therefore, any 
of the plaintiffs failed to establish his own right of posses- 
sion he was not entitled to a judgment adjudicating such 
right in his favor. The court should have instructed the 
jury that, in case they found any of the mortgages valid 
and. some invalid, they should find in favor of such plaintiff 
or plaintiffs as had established the validity of his or their 
mortgages, and against the others. The error was prejudi- 
cial because of its result in adjudicating the rights between 
all the parties. 

5. We believe we have covered all the assignments of 
error referred to in the briefs of counsel. The brief of 
plaintiff in error contains reflections upon the conduct of 
the trial judge which go so far as to insinuate that he was, 
purposely unfair. Such remarks are always out of place; 
they are unprofessional, and when indulged in demand that 
they should be met with fitting censure. A careful exam- 
ination of the record shows that the trial judge conducted 
the case with impartiality, dignity, and marked ability and 
precision. The judgment must be reversed upon the sole 
ground of the error in the eighth instruction. 


REVERSED AND REMANDED, 


THE other commissioners concur, 


C. Auttman & Company v. Extsaa L. Martin. 
FILED OcTOBER 4, 1893. No. 4512. 
Trial: ConTRAcT IN EVIDENCE: CONSTRUCTION: INSTRUCTIONS. 


Where, upon atrial, it appears that the -ights of the parties de- 
pend upon a contract between them in evidence, it is the duty 
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of the court to construe such contract according to its legal ef- 
fect; and the refusal to give au instruction correctly construing 
such contract, and pertinent to the issues, is erroneous. 


Error from the district court of Fillmore county. 
Tried below before Morris, J. 


Sawyer & Snell for plaintiff in error. 
Chas. H. Sloan and Maule & McDonald, contra. 


Irvine, C. 


Elisha L. Martin sued C. Aultman & Company, al- 
leging an indebtedness from Aultman & Company to 
Martin growing out of certain transactions connected with 
the sale of a threshing machine by Martin, as the agent of 
Aultman & Company. The defendant filed practically a 
general denial followed by a plea of the statute of limi- 
tations as to certain items claimed by plaintiff, and also a 
counter-claim based upon certain matters growing out of the 
same general transaction. The reply contained a denial of 
the affirmative matter and also matter in confession and 
avoidance. 

There was a trial to a jury and a verdict for $211 in 
favor of Martin. Upon a motion for a new trial a remitti- 
tur for $11 was required as a condition of sustdining 
the verdict, the case having been begun before a justice of 
the peace, and the remittitur being Tor the purpose of re- 
ducing the judgment to an amount within the jurisdiction 
of the justice. 

It appeared from the evidence that Martin acted as agent 
for Aultman & Company in the sale of machines under 
written annual contracts, two of which, covering the period 
of the transactions in question, are in evidence. One of 
the items claimed by Martin was $85 for freight paid 
for bringing the threshing machine to Fairmont. One of 
the provisions of the coutract in force at that time was that 
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the agent agrees “to sell said machine at retail prices that 
should be furnished by the party of the first part, adding 
freight and charges,” and, further, the agent agrees “to re- 
ceive all machines and extras shipped, pay freight on the 
same.” The plain object was to insure to Aultman & Com-- 
pany their retail prices for the machines as listed, without de- 
duction for freight, by requiring the agent to pay freight and 
add this amount to the retail price of the machine. The 
evidence shows that this machine was sold at uot more than 
$10 over the retail price as listed by Aultman & Com- 
pany. The defendant requested the court to charge the 
jury as follows: “You are instructed that the plaintiff can- 
not recover the item of freight ne for as he Ni to pay’ 
it under his contract of agency.” 

This instruction was refused. In fact, the only instruc-- 
tions given were as follows: First, a statement in detail of 
the allegations of the pleadings; next, a gencral instruc-. 
tion as to the burden of proof; next, the usual instruction: 
that the jury is the judge of the credibility of witnesses. 
and the weight to be attached to the testimony ; and, finally, 
that if certain notes taken by Martin had been made in ac- 
cordance with the contract, then the plaintiff was not liable 
as guarantor. This related to the subject-matter of the 
counter-claim. The jury was left entirely free to charge 
Aultman & Company with the whole amount of the freight,- 
where, under the plain provisions of the contract, they were 
not liable. In this the court erred. 

If the record were otherwise free from objections we might. 
permit the plaintiff to remit the amount of freight from the. 
judgment, and should he so elect, affirm it for the remain- 
der. But we think that justice demands that the case 
should be remanded for a new trial. The contracts sued 
upon are complicated, and the items of demand and counter- 
claim required a construction of various portions of the 
contracts. The instructions given wholly fail to present 
to the jury the law bearing upon any of these items, except 
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upon the single question whether plaintiff was liable as 
guarantor upon the notes referred to. The whole case was 
given to thejury upon a bare statement of the issues and 
general instructions as to the burden of proof and weight 
of evidence. The special law applicable to the different 
portions of the case was nowhere stated. The jury was 
left to judge both of the law and the facts. The legal effect 
of a contract is a question of law upon which it is the duty 
of the court to instruct the jury. A detailed examination 
of the different branches of the controversy would be fruit- 
less at this time in the present state of the record. The 
refusal to give the instruction in regard to freight is suffi- 
cient to require a reversal of the case. 


REVERSED AND REMANDED, 


Tx other commissioners concur. 


JosiaH S. McCormick, APPELLANT, V. Crry oF OMAHA 
AND Joan RusH, TREASURER, APPELLEES, 


FILED OcronER 4, 1893. No, 4950. 


‘Metropolitan Cities: DamMaass By ExTENnsIon oF STREET: 
ASSESSMENT UPON Property SPECIALLY BENEFITED: LIA- 
BILITY OF OWNERS OF PROPERTY NOT ADJACENT TO Im- 
PROVEMENT. A city of the metropolitan class has power, in 
order to provide funds for the payment of damages awarded the 
owners of property appropriated for extending a street, to levy 
@ special assessment upon all the property specially benefited 
abutting on or adjacent to the street so extended, and is not 
confined for the purpose of such assessment to the property abut- 
ting upon or adjacent to that portion of the street which consti- 
tutes the extension. 


Appeat from the district court of Douglas county. 
Heard below before Doane, J. 
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The facts are stated in the opinion. 


Ambrose & Duffie, for appellant, contending that appel- 
lant’s property, two miles from that portion of the street 
opened and extended and not abutting on the street im- 
proved, is not “adjacent” within the meaning of the stat- 
ute authorizing the assessment, and that no valid assess- 
ment can be made on account of special benefits, cited: 
Rapalje & L. Law Dic.; Anderson Law Dic.; Bouvier 
Law Dic.; People v. Schermerhorn, 19 Barb. [N. Y.], 
556; Scovill v. City of Cleveland, 1 O, St., 130; Ourd v. 
Commonwealth, 14 B. Mon. [Ky.], 386; In re Ward, 52 
N. Y., 397; Mattheissen v. City of La Salle, 117 Ill., 411; 
City of Indianapolis v. McAvoy, 86 Ind., 557; House v. 
Greensburg, 93 Ind., 533; Kemp v. Mitchell, 29 Id., 225; 
Continental Improvement Co. v. Phelps, 47 Mich., 299; 
Holmes v. Carley, 31 N. Y., 289; Wakefield Board of 
Health v. Lee, 1 Exe. Div. [Eng.], 3386; City of Burling- 
ton v. Quick, 47 Ia., 224; United States v. Chaplin, 31 
Fed. Rep., 890; United States v. Denver & R. G. R. Co., 
Id., 886; In re Municipality No. 2,7 La, Ann., 76; In re 
Jennings, 6 Cow. [N. Y.], 544. 


W. J. Connell, contra, cited : City of Springfield v. Green, 
120 IIl., 269; Weller v. City of St. Paul, 5 Minn., 95; In 
re Chestavid ‘Avene 68 Pa. St., 81. 


A. J. Poppleton, also, for appellees. 


Irvine, C. 


This case involves the construction of certain portions 
of the act relating to metropolitan cities, fixing the author- 
ity of such cities to levy local assessments for the purpose 


of paying damages awarded to owners of property taken . 


for the opening of streets. 
The petition, after alleging the corporate capacity of 
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Omaha as a metropolitan city and the official position of 
the defendant Rush, avers that the mayor and council, hav- 
ing declared the necessity of opening and extending 
Thirteenth street from Spring street to the south city limits, 
and having determined the damages therefor to the owners 
of property taken for such opening and extension, passed 
an ordinance assessing and levying upon the property ex- 
tending from and including the corner of Thirteenth and 
Douglas streets south upon each block to the south city 
limits on Thirteenth street, a tax for the purpose of paying 
such damages ; that said tax was assessed upon said prop- 
erty fronting and lying upon Thirteenth street upon either 
side thereof from Thirteenth and Douglas street to the 
south city limits as having been especially benefited to the 
full amount of the tax; that the plaintiff is the owner of 
two lots lying upon the corner of Harney and Thirteenth 
streets and having a frontage of 132 feet upon each street, 
and is also the owner of the south 88 feet of another lot 
lying upon the corner of Thirteenth and Howard streets, 
and all of said property is at least one and one-half 
miles from the south limits of the city; that said property 
does not abut. on and is not adjacent “to the said street so 
as aforesaid opened and extended,” and is not subject to 
taxation for paying the damages assessed ; that nevertheless 
an assessment was levied upon each of said lots, and that 
defendants were proceeding to collect the taxes. An in- 
junction was asked to prevent the collection of the taxes, and 
a decree sought declaring the tax illegal and not a lien 
upon the property. 

To this petition a general demurrer was filed which was 
sustained, and the plaintiff electing to stand on his petition, 
there was a judgment of dismissal from which plaintiff 
appeals. 

The sections relating to cities of the metropolitan class 
under which the defendant city must derive its authority 
to levy the assessment in question, so far as they are ma- 
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terial to the question involved, are as follows: Section 69 
is a long section containing a grant of power to generally 
open and improve streets, and defining particularly the 
manner in which grading, curbing, guttering and paving 
shall be done and paid for. The only portion of the sec- 
tion referring to the opening and extension of streets is as 
soHowss : 

“The mayor and council shall have power to open, ex- 
tend, widen, narrow, grade, curb, and gutter, park, beautify, 
or otherwise improve and keep in good repair, or cause the 
same to be done in any manner they may deem proper, any 
street, avenue, or alley within the limits of thecity, * * * 
and to defray the cost and expense of improvements or any of 
them, the mayor and council of such city shall have power 
and authority to levy and collect special taxes and assess- 
ments upon. the lots and pieces of ground adjacent to or 
abutting upon the street, avenue, alley or sidewalk thus in 
whole or in part opened, widened, curbed, and guttered, 
graded, parked, extended, constructed, or otherwise im- 
proved or repaired, or which may be especially benefited 
by any of said improvements.” 

Section 73 provides that “All special taxes to cover the 
cost of any public improvement herein authorized shall be 
levied and assessed on all lots, parts of lots, lands and real 
estate bounding, abutting, or adjacent to such improvement, 
or within the district created for the purpose of making 
such improvement, to the extent of the benefits to such 
lots, parts of lots, lands, aud real estate by reason of such 
improvement,such benefits to be determined by the council 
sitting as a board of equalization,” ete. 

Section 118 grants the power of eminent domain for 
streets, alleys, avenues, sewers, parks, boulevards, public 
squares, gas-works, water-works, and other purposes. 

Section 119 provides that “The council shall have power 
and is hereby authorized to assess the damages awarded or 
‘recovered for grading, change of grade, or for the appro- 
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priation of private property upon the lots and lands bene- 
fited, which shall abut or be adjacent to the street, avenue, 
or alley graded, or for the opening, extending, or widening 
of which private property shall be appropriated.” 

It will be observe:l that the petition alleges in effect that 
the property of the plaintiff has a frontage upon Thirteenth 
street, but that it lies one mile and one-half north of the 
south city limits. Theimprovement for which the tax was 
levied was for the extension of Thirteenth street from 
Spring street to the south city limits. The distance from 
plaintiff’s property to Spring street, the north end of the 
extension, is not alleged, and the judgment might be af- 
firmed upon the ground that it does not appear from the 
petition that piaintiff’s lots do not abut upon that portion 
_ of the street opened. It is assumed in both briefs, how- 
ever, that Spring street is a considerable distance south of 
plaintiff’s property, and, as the case was argued upon both 
sides upon this assumption, we prefer to base our decision 
upon the same ground. 

The plaintiff’s property, under any definition of the term 
“adjacent,” is adjacentto Thirteenth street. In fact it abuts 
thereon, but it is more than doubtful whether under any 
circumstances it could be said to be adjacent to that portion 
of Thirteenth street for the opening of which the tax was 
levied. The precise question presented for determination 
is, therefore, whether under the statutes referred to, the city 
has the power, for the purpose of raising funds to pay the 
damages awarded to the owners of property appropriated 
for extending a street, to levy a special assessment upon 
any property benefited which abuts upon or lies adjacent to 
any portion of the street so extended, or whether, upon the 
other hand, the power of the city is restricted to the levy 
of assessments upon property abutting upon or adjacent to 
that portion of the street so opened, or, in other words, the 
extension itself. 

This question is surrounded with difficulty. Good rea- 

56 
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soning may be and in fact has been advanced in support of 
either view. Authority is of little value unless based upon 
statutes identical in language with our own. Such author- 
ity we have not been able to find, and in the construction 
of statutes quite similar to our own, eminent courts have 
reached different conclusions. Thus in Minnesota the stat- 
ute provides that the cost of “grading * * * streets 
shall be chargeable to and payable by the lots fronting on 
such streets.” It was held that an assessment levied upon 
lots fronting only upon that portion of the street improved. 
was void, and that it was imperative that the tax should be 
laid upon all the lots fronting upon the whole street. 
( Weller v. City of St. Paul, 5 Minn., 70.) 

. In Re Chestnut Avenue, 68 Pa. St., 81, a similar con- 
struction was given a similar statute, but in this case, it 
should be noted, Judge Sharswood dissented. 

Upon the other hand, in the case of In re Municipality 
No. 2,7 La. Ann., 76, the word “adjacent” was given the: 
force of “contiguous,” and it was held that only land con- 
tiguous to the portion of the street improved was subject to 
assessment. The language of the statute does not, how- 
ever, appear in the report. 

In Scovill v. City of Cleveland, 1 O. St., 126, Ranney, J.,. 
delivered the opinion construing a statute which granted 
power to levy a special tax to pay the cost of grading, pav- 
ing, or otherwise improving any road, street, etc., by dis- 
criminating assessment upon the land and ground bounding: 
and abutting upon said road, etc., or near thereto, in pro- 
portion to the benefit accruing therefrom to such ground or 
land. It was held that the city was restricted in this assess- 
ment to lands abutting upon the improvement or near thereto.. 

The foregoing cases are the only ones to which our at- 
tention has been directed, nearly enough in point to throw: 
any real light upon the question, and the diversity of con-. 
clusions reached renders it necessary for us to consider this. 
case upon general principles and with a view solely to the 
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construction of our own statutes, Of the sections appli- 
cable to street. extensions, section 69 contains a general 
grant of power to levy and collect special taxes “ upon the 
lands and pieces of ground adjacent to or abutting upon 
the street, avenue, alley, or sidewalk,” in whole or in part, 
improved; and the improvement contemplated by this sec- 
tion is not only opening or extending, but also grading, 
paving, parking and beautifying. A later provision of the 
section expressly limits the tax for grading, curbing, gut- 
tering, and paving to the property abutting upon that por- 
tion of the street improved. The object of this section 
seems to be to provide funds for the actual making of such 
improvements, and not for the payment of damages aris- 
ing out of the exercise of the right of eminent domain. 
It is, therefore, only applicable to this case in so far as sim- 
ilarity or difference of language may aid us in the con- 
struction of section 119, The same remark may be made 
as to section 73. 

In section 119 is found the grant of power upon which 
this tax must be based. Here the authority is to assess 
the damages awarded for the appropriation of property 
“upon the lots and lands benefited which shall abut or be 
adjacent to the street, avenue, or alley * * * for the 
opening, extending, or widening of which private property 
shall be appropriated.” 

The legislature had in mind the opening of a portion 
only of a street. This is shown by the use of the word 
“extended,” which clearly implies the prolongation of an 
existing street. This kind of an improvement being 
then clearly in view of the legislature, the exact language 
of the statute is very significant. The tax may be levied 
upon any lands benefited which shall “ abut or be adjacent 
to the street.’ It would seem that had the legislature in- 
tended to confine the tax to property adjacent to the im- 
provement, it would have used appropriate language. 

In the next place, by giving the statute the construction 


836 NEBRASKA REPORTS. [ Vou. 37 
McCormick v. City of Omaha, 


for which defendants contend, greater force is given to the 
further limitation that the tax shall be confined to the lots 
and lands benefited. There is no other property subject 
to local assessments, and in the absence of the expression of 
this limitation, upon constitutional principles, the courts 
would read such language into the statute. The expression 
of this limitation, it may be inferred, was in view of a 
broad power granted to go beyond the region of the im- 
provement itself and tax land upon the same street, pro- 
vided such land was benefited. 

A further reason for this construction is that it is more 
equitable. It is not in all cases that the extension of a 
street confers a special benefit upon all property abutting 
upon the street. In most cases, however, it is not the 
property abutting upon, or adjacent to the extension which 
receives the sole benefit. Property lying at a very consid- 
erable distance from the extension may, by the opening of 
a street beyond its former terminus, receive a benefit special 
in its nature and distinct from the benefit conferred upon 
the community at large. In such case such property ought 
to bear its proportionate burden. It would be unfair and 
unjust to impose the whole burden upon only a small por- 
tion of the property benefited. 

In some of the authoritics cited by plaintiff, the narrower 
construction is given statutes upon the ground that there 
existed no forum to determine benefits, and the acts them- 
selves not restricting the tax to the property benefited, 
they must be so limited by construction as to confine the 
tax tosuch property as might. conclusively be presumed to 
receive the benefits. No such obstacle exists in our stat~ 
utes. A manner of equalizing such assessments is pro- 
vided, and the council is made, in the first instance at least, 
the judge of benefits conferred. The statute restricts the 
council in determining what property shall be assessed to 
the property it shall determine was benefited. 

It might be urged that section 73 limits the tax to the 
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lands bounding, abutting, or adjacent to such improvements, 
but the language of this section, when taken as a whole, 
clearly :efers to section 69, which, as before pointed out, 
applies to the cost of actually making the improvement, 
and not to the payment of damages. Whether this section 
is a.limitation upon the gencral grant quoted from section 
69, and which would, in the absence of section 73, from 
similarity of language, receive the same construction as sec- 
tion 119, is not for us here to determine. The legislature 
may have deemed proper to provide different limits of tax- 
ation for the two different purposes. At any rate, if sec- 
tion 73 is to be construed for the purposes to which it is 
applicable, as limiting the power to tax to property adjacent 
to the improvement, is not applicable to the case under con- 
sideration, and the absence of such a limitation upon the 
imposition of taxes to pay awards of damages grounds an 
inference in favor of the broad coustruction rather than the 
narrow. 

It is nowhere alleged in the petition that plaintiff’s 
property was not specially benefited to the amount of the tax 
imposed, and as it abuts upon the street extended we think 
it was subject to taxation. 

The judgment of the district court was right and is 


AFFIRMED. 


THE other commissioners concur. 


CLEMENS OsKAMP V. WILLIAM H. CRITEs ET AL. 
FILED OCTOBER 4, 1893. No. 4974. 
‘Replevin: Burpinas as CHATTELS: CONTRACT oF SALE: NoTEs 


GIVEN BY PURCHASER: DEFAULT: INSTRUCTIONS. A, by con- 
tract in writing, agreed to sell to B an elevator and other build- 
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ings situated upon land leased to A for a term of years. B was 
put into possession, the buildings remaining in their original 
position. The contract provided for payment of the purchase 
money by Bto A in certain installments; that time should be 
the essence of the contra¢t, and in case default should be made, 
the contract should become void, and B be deemed a mere tenant 
at will, and payments made become forfeited as stipulated dam- 
ages; that upon the strict performance of the contract A would 
make a good and sufficient bill of sale of the premises to B. 
Notes were given by B to A for the deferred payments. B made 
default in his payments, and A did not return or tender back the 
unpaid notes to B, either before suit or before or at the trial. 
Held, (1) That replevin would not lie to recover possession of the 
property without a return or tender of the unpaid notes; (2) that 
irrespective of the question of a return or tender of such notes 
the vendor could not proceed in replevin. 


Error from the district court of Merrick county. Tried 
below before Post, J. 


The opinion contains a statement of the case. 


C. A. Baldwin and John Patterson, for plaintiff in error, 
to support the contention that to maintain replevin it was 
unnecessary to return or tender back the unpaid notes given 
by the purchaser, because the sale was conditional and the 
property belonged to the plaintiff when the defendants 
failed to perform the contract, cited: Marston v. Baldwin, 17 
Mass., 605; Harkness v. Russell, 118 U.S., 663; Albright 
v. Brown, 23 Neb., 136; Benjamin, Sales [4th. ed.], sec. 
320, and note; Marquette Manufacturing Co. v. Jeffrey, 
13 N. W. Rep. [Mich.], 592 ; Dunlap v. Gleason, 16 Mich., 
158; Preston v. Whitney, 23 Id., 260; Germain v. Wind, 
13 Pac. Rep. [Wash.], 753; Dodd v. Bowles, 19 Id., 156; 
New Home Sewing Machine Co. v. Bothane, 38 N. W. 
Rep. [Mich.], 326; Shoshonetz v. Campbell, 24 Pac. Rep. 
(Utah], 672; Tujisv. D’ Arcambal, 48 N. W. Rep. [Mich.], 
497; Jones, Mortgages, secs. 256-270. 


_ J. W. Sparks and J. C, Martin, contra. 
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Irvine, C. 


The plaintiff in error sued the defendants in error in re- 
plevin to recover the possession of a grain elevator, a two- 
story warehouse, an engine and boiler house, an engine, 
boiler, belting, machinery, and office building situated upon 
the right of way of the Union Pacific Railway Company 
at Clark’s station. 

Haddox filed a general denial. The two other defend- 
ants acquiesced in plaintiff’s demand for the property and 
do not figure in the controversy. The proof shows that 
the plaintiff and one Hains at one time owned the property 
in question, and that it was situated upon land which is a 
part of the right of way of the Union Pacific Railway Com- 
pany, and which had been leased to Oskamp and “ains., 
Two of the houses were erected upon permanent stone foun- 

‘dations. Oskamp and Hains entered into a written con- 
tract with Haddox for the sale of this property to the latter. 
This contract is framed in language commonly used in cer- 
tain forms of contracts for the sale of land. By it the 
parties of the first part (Oskamp and Hains) “agreed to 
sell.to the.party of the second part” the property described 
in the petition, and Haddox “agreed to buy” and to pay 
for the property $6,000, $1,000 in hand, and $100 every 
thirty days for one year from the date of the contract, and 
$200 every thirty days thereafter; provided, that if $4,000 
or more should be paid in the first year, then the vendors 
should allow Haddox a rebate of $500. MHaddox also 
agreed to pay all taxes and to insure the buildings for the 
benefit of the vendors in the sum of $38,350. The contract 
then proceeds as follows: “ Forthwith, after the payment of 
such purchase money, taxes and interest as aforesaid, time 
being the essence of this contract, the parties of the first 
part agree to execute or cause to be executed to the party 
of the second part a good and sufficient bill of sale for the 
said described premises.” 
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It was then provided that in case default should be made 
in the performance of any of the conditions by the vendee 
to be performed, the contract should become void, and the 
party of the second part be deemed a mere tenant at will, 
and be liable to be proceeded against in a forcible entry and 
detainer case, and that all payments that might have been: 
made should, in that case, become forfeited as stipulated 
damages. 

It appeared that Haddox was put into possession under: 
this contract; that in addition to the $1,000, a payment of 
$500 had been made; that Haddox had failed to insure the 
property; had defaulted in his payments, and that Hains” 
interest had been transferred toOskamp. It also appeared 
that notes had been given by Haddox for the deferred pay- 
ments; that these notes were, at the time of demand and 
institution of the suit, in the possession of the Omaha Na- 
tional Bank for collection. They were not tendered back 
to Haddox when the action was brought nor even at the 
trial. The property was delivered to the plaintiff, but the 
buildings were not moved from their original location. 

These facts were all undisputed. The trial judge in- 
structed the jury to find for the defendant upon the ground 
that plaintiff could not rescind the contract without tend- 
ering back the notes. There was a verdict accordingly, fix- 
ing the valuc of the property at $5,500. 

All the assignments of error relate directly or indirectly 
to the propriety of the instruction given. The plaintiff 
contends that the contract with Haddox amounted only to 
a proposition to sell, or, at most, to a conditional sale; that 
no title had passed, and that under the strict terms of the 
contract, upon default the plaintiff became entitled to the 
immediate possession of the property without tendering 
hack the notes. 

It is very doubtful whether the plaintiff was entit’ed to 
maintain replevin even under his construction of the con- 
tract. It may be admitted that the buildings in question 
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were chattels, and the doubt remains just as serious. A 
lease for years is also a chattel, but if a tenant for years 
sublets and the sub-tenant holds over after his term, the 
remedy is clearly by forcible entry and detainer and not re- 
plevin. It is the nature of the thing itself, and not that 
of the plaintiff’s property in the thing, which determines 
whether forcible entry and detainer or replevin will.-lie. 

It is true, as pointed out by the plaintiff, that this court 
has held, under certain peculiar circumstances, that build- 
ings may be chattels personal and subject to replevin; but 
to allow replevin to be maintained under such circum- 
stances as these makes the writ in effect a writ of restitu- 
tion for land, an office which it cannot be permitted to ful- 
fill. Replevin is, in any case, a harsh remedy, permitting 
the plaintiff to take property upon his bare allegation of 
ownership, and before any opportunity to try the issue. 
The court should be very jealous of extending the action 
beyond the cases to which it was designed to apply. 

We do not think the contract should be construed as 
plaintiff contends. ‘Title was not expressly reserved in the 
vendor until the fulfillment of the conditions. The vendee 
was placed in full possession, clothed with all the indicia of 
ownership, and we are thoroughly satisfied that the inten- 
tion of the parties was to constitute the transaction an act- 
ual sale, subject, however, to be defeated at the option of 
the vendors by failure upon the part of the vendee to per- 
form certain conditions subsequent. We are quite positive 
that viewed in this light the vendee could not have been 
ousted in an action of forcible entry and detainer, for the 
reason that in such an action the equities between the 
parties could not be adjusted. Had theaction taken this form 
it would be directly within the rule in Chicago, B. & Q. 
R. Co. v. Skupa, 16 Neb., 341. The same objections apply 
with even greater force to the action of replevin. 

Finally, the verdict was right for the reason given by 
the trial judge in his instruction. It would be intolerable 
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to permit the vendor to insist upon the forfeiture in such 
a case and at the same time retain the evidences of indebt- 
edness upon the failure to pay which the forfeiture is 
claimed. It is not a question of the vendee’s right to have 
payments already made refunded, but the vendor could not 
rescind the contract or declare it forfeited, retake the prop- 
erty and at the same time hold the notes for the remaining 
payments and retain them in the hands of his agent for 
collection, We are cited to certain cases which it is 
claimed establish a contrary doctrine. In all of them dis- 
tinctions exist which we think deprive them of applicabil- 
ity; but even were they in point we would not follow them 
because of the manifest injustice of the result. Even as 
against a fraudulent vendee the vendor must return or 
tender back a note given for the purchase money. (Doane 
v. Lockwood, 115 IIl., 490.) 

In any view of the case the defendants were entitled toa 
verdict and the judgment is 

AFFIRMED. 


THE other commissioners concur, 


Apam N, ScHUSTER ET AL,, APPELLANTS, V. GEORGE 
C. SHERMAN ET AL., APPELLEES, IMPLEADED WITH 
ENGLEHART, WINNING & COMPANY, APPELLANTS. 


FILED OCTOBER 17, 1893. No. 3735. 


Mortgazes: FORECLOSURE: CONSIDERATION: EVIDENCE. Where 
certain mortgages given by a married woman to secure firm 
debts of the firm of which her husband was a member were in- 
troduced in evidence, a recital] in the mortgages of the amount 
of consideration for which each was given, ‘‘in band paid,” is 
not overcome by proof that the mortgaged property was her sep- 
arate estate, and that the debt was that of a firm of which her 
husband was a partner. 
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' APPEAL from the district court of Dawson county. 
Heard below before Hamer, J. 


The facts are stated in the opinion. 


Hoagland & Risse and E. A.Cook, for appellants: 


The law gives a married woman the right to bargain, 
sell, and convey her property. It enlarges her rights by 
saying that she may enter into any contract with reference 
to her property in the same manner and with like effect as 
a marriel man may in relation te his property. (Davis 
v. First National Bank of Cheyenne, 5 Neb., 242; Hale v. 
Chiisty, 8 Id., 268; Stevenson v. Craig, 12 Id., 466; Nel- 
son v. Bevins, 19 Id., 718.) The consideration for the 
mortgages was sufficient. (Jones, Mortgages, sec. 610; 
Haden v. Buddensick, 4 Hun [N. Y.], 649; Jackson v, 
Jackson, 7 Ala. 791; Sharpe v. McPike, 62 Mo., 304; 
Carr v. Hays, 25° Cen. L. J. [Ind.], 32; Herbst v. Lowe, 
65 Wis., 316; Bickford v. Gibbs, 8 Cush. [Mass.], 154; 
‘Veuzie v. Willis, 6 Gray [Id.], 90.) 


Cc. W. McNamar, contra. 


MaxwELL, Cu. J. 


This is an action in equity brought by Schuster, Hings- 
ton & Co. to foreclose a mortgage on the S. E. $ of N. W. 
}, and lots 3, 4, and 5 of section 6, in township 11 north, 
range 25 west, in Dawson county, which mortgage was ex- 
ecuted and delivered to plaintiffs by defendants Anna E. 
B. Sherman and George C. Sherman, husband and wife, on 
December 21, 1886, to secure a promissory note of even 
date with said mortgage. The note was executed by the 
said George C. Sherman in the name of Bystrom & Co., he 
being a member of the firm, for $439.65, payable in six 
months after date, with ten per cent interest per annum 
thereon from date. The defendants Englehart, Winning 
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& Co. answered, setting forth a mortgage on the same real 
estate executed and delivered on December 21, 1886, by 
Anna E. B. Sherman and George C. Sherman to secure a 
promissory note of even date with said mortgage, which 
‘note was executed by said George C, Sherman in the name 
of Bystrom & Co. to said Englehart, Winning & Co. for 
$139.25, payable six months after date, with ten per cent 
interest thereon from date. The defendant George V. 
Courtright answered, setting up his note and mortgage 
on the same real estate for $600, executed and delivered to 
him by Anna E, B. Stinson August 1, 1886, and payable 
August 1, 1891, with “seven per cent interest from date 
thereof. The defendant the Nebraska Farm Loan Mort- 
gage Company answered, setting up its note and mortgage 
_ on the.same property executed and delivered to it by said 
Anna E, B. Stinson August 1, 1886, for $90, with ten per 
cent interest thereon from date, The defendant George A. 
Hoagland answered, setting up a mechanic’s lien for mate- 
rial furnished October 11, 1886, in the erection of improve- 
ments on said real estate ia the sum of $364.81, with inter- 
est thereon at seven per cent from November 20, 1886. 
The defendant Anna E, B. Sherman (nee Stinson) an- 
swered the’ petition and seeks to avoid liability on the 
mortgages of plaiutiff and Englehart, Winning & Co. by 
pleading that she was a married woman ; that the property 
described in the pleadings was and is her sole and separate 
property; that said mortgages were given to secure the 
note of Bystrom & Co., a partnership; and that she re- 
ceived no consideration for the mortgages, She denies the 
claim of said George A. Hoagland and pleads usury on the 
part of the Nebraska Farm Loan Mortgage Company’s 
mortgage and note. The defendant Sherman made no 
answer. The plaintiffs and Englehart, Winning & Co. each 
filed a general denial to the answers of Anna E. B. Sher- 
man, George A. Hoagland, George V. Courtright, and the 
Nebraska Farm Loan Mortgage Company. The case was 


Vox. 37] SEPTEMBER TERM, 1893. 845 


Schuster v. Sherman, 


referred to A. S. Baldwin to take testimony and report his 
findings of facts and conclusions of law. The referee took 
the testimony and made findings as follows: 

“1. That the mortgage sought to be foreclosed by the 
plaintiffs herein, executed by defendants Anna E, B. Sher- 
man and Geo. C. Sherman to plaintiffs, was executed to 
them in their partnership name, and no reformation thereoi 
is sought by the plaintiffs. 

“2, That the defendant Anna EB, B. Sherman is the owner, 
and was the owner at the date and execution of said mort- 
gage, in fee-simple of the real estate described therein, and 
that the same is and was her sole and separate property and 
estate; that she was, at the date of the execution of said 
mortgage, a married woman, the wife of the defendant 
Geo. C. Sherman; and that she received no benefit or con- 
sideration for executing the same. 

“3. That the mortgage on said premises set up in the 
answer of defendants Englehart, Winning & Co., and exe- 
cuted by defendants Anna E. B. Sherman and George C. 
Sherman, was executed to said defendants Englehart, Win- 
ning & Co. in their partnership name, and no reformation 
thereof is sought by said defendants Englehart, Winning 
& Co. 

“4A, That the defendant Anna E. B. Sherman was, at 
the time of the execution of said mortgage, a married 
woman, the wife of defendant George C. Sherman; that 
she was, at the time, the sole owner of the real estate 
therein described as hér separate and undivided property ; 
and that she received no benefit or consideration for exe- 
cuting the same. : 

“5, That the note secured by the mortgages of plaintiff 
and defendants Englehart, Winning & Co. were the notes 
of a partnership firm, Bystrom'& Co., and that defendant 
George C. Sherman was a member of said firm. 

“6. That the note and mortgage set up by defendant 

‘George V. Courtright, and executed by defendant Anna 
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E. B. Sherman before her marriage, as Anna E. B, Stin- 
son, is prior in point of time to all other liens on said 
premises, and is the first lien thereon, and that there is due 
thereon from defendant Anna E. B, Sherman to defend- 
aut George V. Courtright, February 4, 1889, the sum of 
$684.45, and that the said George V. Courtright is enti- 
tled to have said mortgage foreclosed as prayed for in his 
said cross-petition and answer, 

“7, That the note and mortgage set up in the defendant 
Nebraska Farm Loan Mortgage Company’s answer and 
cross-petition was executed by the defendant Anna E. B. 
Sherman before her marriage, as Anna E. B. Stinson, and 
that the same is the second lien on said premises ; that said 
mortgage was given to secure three per cent per annum for 
five years on the amount loaned by defendant Courtright 
tosaid defendant Anna E. B. Sherman and is a part of the 
transaction; that the debt was to draw ten per cent per 
annuni for five years; that by reason of the foreclosure 
of the Courtright mortgage before the expiration of the 
term of five years the said defendant Nebraska Farm Loan 
Mortgage Company ison! entitled to secure the sum of 
$18 per annum from the uute of said mortgage August 1, 
1886, to-wit, the sum of $45.20. 

“8. That the mechanic’s lien set up in the answer and 
cross-petition of the defendant George A. Hoagland under 
the name of the Gothenburg Lumber Company is a valid 
lien on said premises and that the amount due thereon Feb- 
ruary 4, 1889, is $408.42, and that tlre same constitutes the 
third lien on said premises. 

“9, That defendant Andrew P. Anderson was duly 
served with summons in this action and has not answered 
thereto, and that said defendant has no interest in said 
premises. 

“10. That defendants A. Bystrom, L. E. Brunsburg, and 
G. L. Lindstedt were not served with summons nor by 
publication and are not in court. 
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“CONCLUSIONS OF LAW. 


“1, That George V. Courtright is entitled to have the 
mortgage set up in his said answer and cross-petition fore- 
closed, and the premises therein described sold; and that 
the proceeds of said sale be distributed as follows: 

“ist. To pay the costs of this action, taxed at $ - 

“Qd. To defendant George V. Courtright the sum of 
$684.45. 

“3d. To defendant Nebraska Farm Loan Mortgage Com- 
pany the sum of $45.20. 

“4th, To defendant George A. Hoagland the sum of 
$408.42. 

“2, That the plaintiffs Schuster, Hingston & Co. and 
the defendants Englehart, Winning & Co. are not entitled 
to any portion of the proceeds of said sale. 

“All of which is respectfully submitted. ; 

“Dated February 4th, 1889. A. 8S. Baupwin, 

“« Referee.” 

Exceptions were filed to the report, which were over- 
ruled and judgment entered on the report, from which the 
plaintiffs appeal. 

The mortgage to the plaintiffs is as follows: 

“ Know all men by these presents, that we, Anna E. B. 
Sherman and George C. Sherman, her husband, of Dawson 
county, state of Nebraska, in the consideration of the sum 
of $439.65, in hand paid, do hereby sell and convey unto 
Schuster, Hingston & Co., of St. Joseph and state of Mis- 
souri, the following described premises, situated in Dawson 
county and state of Nebraska, to-wit: The S. E. 4 of the 
N. W. ¢ and lots 3, 4, and 5 of section 6, in township 11 
N., range 25 W. of the 6th principal meridian, the in- 
tention being to convey hereby an absolute title in fee 
simple, includiug all the rights of homestead ; to have and 
to hold the premises above described, with all the appur- 
tenances thereunto belonging, unto the said Schuster, 
Hingston & Co., and to their heirs and assigns, forever ; 
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provided always, and these presents are upon the express 
condition that if the said Anna E. B. Sherman and George 
C. Sherman, or Bystrom & Co., their heirs, executors, or 
administrators, shall pay, or cause to be paid, to the said 
Schuster, Hignston & Co., their heirs, executors, adminis- 
trators, or assigns, the sum of $439.65 six months after 
this date, with the interest thereon from April 4, 1887, ac- 
cording to the tenor and effect of the one promissory note 
of said Bystrom & Co. bearing even date with these pres- 
ents, then these presents to be void, otherwise to be and re- 
main in full force, 

“Signed the 21st day of December, A. D. 1886. 

“Anna KE. B. SHERMAN. 

“In presence of GEORGE C. SHERMAN. 

“J.S. Hoa@uanp. 
“Tae Stave oF NEBRASKA, 
Dawson County. 

“On this 21st day of December, A. D. 1886, before me, 
Vollrad Karlson, a notary public in and for said county, 
personally came Anna E. B, Sherman and George C. 
Sherman, personally to me known to be the identical per- 
sons whose names they affixed to the above deed as grant- 
ors, and acknowledged the same to be their voluntary act 
and deed. 

““Witness my hand and notarial seal. 

“[SEAL.} VoLitRaD KaRrtson, 
“ Notary Public.” 

The mortgage to Englehart, Winning & Co. is similar 
in form. In both of these mortgages there is an acknowl- 
edgment of the consideration “in hand paid.” The only 
proof we find to contradict the receipt is the testimony of 
Sinclair, which is as follows: 

Q. State if you know who comprised the firm of By- 
strom & Co., doing business at Gothenburg in this county 
on or before the making of this note. 

A. Ido, A. Bystrom and George C. Sherman. 


ei 
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Q. Do you know where A. Bystrom was on or about 
December 21, 1886? 

A. He had left the county and was reputed to have gone 
to Sweden. 

Q. Where did Sherman reside on or about that time? 

A. In Gothenburg, Nebraska. 

It is very evident that this testimony fails to sustain the 
allegations of the answer and wholly fails to show a want 
of consideration for the mortgages in question. The find- 
ings, therefore, are against the clear weight of evidence, and 
the exceptions should have been sustained. The judgment 
of the district court is reversed, and a decree will be entered 
in this court for the amount due the plaintiff and Engle- 
hart, Winning & Co, 


DECREE ACCORDINGLY. 


THE other judges concur, 


AMERICAN CENTRAL INSURANCE CoMPANY OF ST. 
Louis v. Orrmar P, HETTLER. 


FILED OCTOBER 17,1893. No. 5254. 


1. Fire Insurance Companies: Money Due Pottcy HoLpgEr: 
GARNISHMENT IN ANOTHER STATE. An insurance company 
having sustained a loss in this state, which is adjusted and pay- 
able here, cannot be garnished in another state where it has 
neither property nor money of the debtor subject to the process 
of the court. 


2. Garnishment: ATTACHED ProrERTY: JURISDICTION. Gar- 
nishment is an attachment by means of which money or prop- 
erty of a debtor in the hands of a third party, which cannot be 
levied upon, may be subjected to the payment of the creditor’s 
claim. To subject such property to attachment it must be 
within the jurisdiction of the court. 


57 
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Error from the district court of Saline county, Tried 
below before Gastrn, J. 


The facts are stated in the opinion. 


Abbott & Abbott, for plaintiff in error: 


The plaintiff in error is so far a resident of Illinois as 
to be subject to garnishment in the courts of that state. 
(Wells, Jurisdiction, sec. 29; Hannibal & St. J. R. Co. v. 
Crane, 102 Ill., 249; Burlington & M. R. R. Co. v. 
Thompson, 47 Am. Rep. [Kan.], 497 ; Connor v. Hanover 
Ins. Co.,28 Fed. Rep., 549; sec. 26, ch. 32, Hurd’s Stats., 
Ill.; German Bank v. American Fire Ins. Co., 50 N. W. 
; Rep. [Ia.], 53; Mollyneue v. Seymour, 30 Ga., 440; 6. c., 
76 Am. Dee. , 662.) 


Ff, I. Foss, contra: 


If it appears that the garnishee has no money or prop- 
erty of the debtor in the state, or that there is no money 
due from him to be paid therein, he will not be chargeable 
as garnishee. (Smith v. Boston, C. & M. R. Co., 33 N. H., 
342; Green v. Farmers & Citizens Bank, 25 Conn., 452; 
Taft v. Mills, 5 R. 1. 393; Tingley v. Bateman, 10 Mass., 
346; Wright v. Chicago, B. & Q. R. Co., 19 Neb., 183.) 


MAXWELL, Cu. J. 


This action was brought in the district court of Saline 
county by the defendant against the plaintiff to recover 
$500 for loss upon a policy of insurance issued by the 
plaintiff. To this the plaintiff in error answered, setting 
up that it had been garnished in the state of Ilinois and 
the answer of the garnishees sustained. The service in 
that case on Hettler was by publication. A copy of the 
opinion of Gary, P. J., is set out in the record. The 
cause was submitted to the court below on the following 
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stipulation: “It is hereby stipulated and agreed by and be- 
tween the parties plaintiff and defendant to this action 
that the plaintiff was insured by the defendant company, 
and that the loss occurred as stated in plaintiff’s petition, 
and that the same was adjusted at the sum of $500, and’ 
no part of the same has been paid; that the plaintiff is a 
resident of Saline county, Nebraska, is the head of a family, 
residing with, and supporting the same, at Crete, Saline 
county, Nebraska, and has been for the last past five years, 
and has neither lands, town lots, nor houses subject to ex- 
emption as a homestead under the laws of this state; and 
that the plaintiff in his action has no personal] property 
which would be subject to execution, or which would be: 
exempt to him, except a few articles which would come: 
under section 580.of the Code of Civil Procedure, such as 
household furniture, which are of but little value; and that 
the $500 which the plaintiff seeks to have as exempt to: 
him in this action is all the personal property he has. The 
filing of an inventory as required by law is hereby waived,: 
it being admitted that the $500 is exempt in addition to. 
whatever property the plaintiff may have under the laws. 
of the state of Nebraska; that the defendant company has 
its headquarters and priucipal office at St. Louis, Mo., but. 
has a permanent agency at Crete, Saline county, Nebraska, 
does business there, and is so authorized by the laws of this 
state, and that said insurance was effected at that agency ; 
that the agent at Crete is and was Jindra & Co., Joseph 
Jindra being the senior and principal member of that firm. 
It is also agreed that said defendant company has a gen- 
eral and permanent agency at the city of Chicago, in the 
state of Illinois, does an insurance business there, and has 
complied with all the laws of that state in that behalf, 
and that C. M. Rogers is its duly authoriaed agent at Chi- 
cago, and was-such on and prior to the 29th day of May, 
1891; that on that date August Beck & Co., a firm resid- 
ing and doing business at Chicago, aforesaid, commenced an 
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action by attachment against this plaintiff on an account held 
by.them against this plaintiff for goods ordered by plaintiff 
from them at Chicago.and by them sent to plaintiff by 
railroad from that place, claiming the sum of $289.21; 
that the attachment writ ran against plaintiff as principal 
and this defendant as garnishee, and was duly served on 
said agent Rogers on said date; that defendant at: once no-: 
tified said Hettler of that fact by mail, and that:all subse- 
quent proceedings were had thereon as shown by the tran- 
seript of proceedings filed herewith; that the law and 
practice in Illinois is, that on filing of answer by a gar-: 
nishee the plaintiff in garnishment may accept the answer 
as true, and have judgment accordingly, or may except to 
(deny) the answer, and thus raise an issue of fact, which: 
is then tried as other issues of fact, and final judgment en- 
tered thereon, upon which execution. issues as in other cases 
at law; that due. publication was made and default en- 
tered against Hettler on the 10th day of July, 1891; 
that the defendant company answered on the 5th day of 
August, stating that it owed Hettler $500, and claimed for 
him $400 exemption, that being the amount allowed by 
the laws of that state; that Beck & Co. have not elected to. 
take judgment on said answer nor yet filed any exceptions 
thereto but still have time to file the same; that the tran- 
script hereto annexed and above referred to shows all the 
proceedings had in said matter up to this date, and that 
said. proceedings are still pending and undetermined in 
said, superior court, and that court is a court of general 
and: superior jurisdiction and has full cognizance of said 
action and proceedings, and that defendant’s answer in 
the district court of Saline county, Nebraska, may be so 
amended as to state that fact. It is also agreed that the 
‘Revised Statutes of Illinois,’ edition of 1891, by Hurd, 
shall be authority for either party in this case, and may be 
read from as evidence by either party upon all questions 
arising in this case, whether the statute be pleaded or not, 
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and as fully as if pleaded; said statute to be marked as 
defendant’s exhibit ‘A,’ and then be the property of both 
parties for the purpose of this trial. All of which is mu- 
tually agreed to by 
“F. I. Foss, 
“Attorney for Plaintiff. 
“ApBoTr & ABBOTT, 
“Attorneys for Defendant.” 


On the trial of the cause in court below, judgment was 
rendered in favor of Hettler. The question presented to 
this court is the jurisdiction of the Illinois court to render . 
judgment against the company. Garnishment is an attach- 
ment by means of which money or property of a debtor in 
the hands of third parties, which cannot be levied upon, may 
be subjected to the payment of the creditor’s claim. To 
subject the property to attachment it must be within the 
jurisdiction of the court; otherwise, it would be powerless to 
condemn it, order a sale, and apply the proceeds to the 
payment.of the judgment in favor of the creditor. This 
question was fully considered in Mathews v. Smith, 13 
Neb., 178, and Wright v. Chicago, B. & Q.-R. Co., 19 Id., 
175. In the latter case it was held that a foreign corpora- 
tion, having no property of the debtor in this state, nor 
owing money payable to him therein, was not subject to 
garnishment in this state. The same doctrine was approved 
in Turner v. Sioux City & P. R. Co., 19 Neb., 241. It 
nowhere appears in the record that the insurance company 
had any money or effects of the defendant in error in Chi- 
cago. It is true it was indebted to him in the sum of $500 
for losses sustained by fire, but the losses had occurred in 
this state and the money was payable here. An officer 
with a writ of attachment and notice of garnishment in 
Saline county could receive the money. This an officer in 
Chicago could not do. Gary, P. J., says “that the con- 
struction of the law givén by that court might subject the 
plaintiff to the payment of the debt twice.” With due re- 
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spect to that honored judge, it seems to the writer that such 
a construction is abhorrent to our sense of justice. By 
what right do the courts—the conservators of rights— 
sanction the double payment of a debt and indifferently 
fold their arms and say in effect that “it is none of our 
business.” It is the business of the courts to administer 
justice as far as possible and protect and enforce the rights 
of every one. The amount involved in this case is but a 
few hundred dollars, but the principle, if once established, 
will apply to all claims, even if they amount to tens of 


. thousands or millions of dollars; and if a company may 


be robbed of a few hundred dollars, why may it not be of 
thousands, if the occasion arise, and the company thereby 
be rendered bankrupt. It is true the insurance company 
has many agencies for the transaction of its business, 
These are necessary to enable it to procure risks. It is 
true also that it is indebted to the defendant in error; and 
as the loss has been adjusted it is ready to pay the same 
where the contract requires it to be paid,—at Crete. The 
case, in some respects, resembles that of a note payable: at 
a particular place, as the State Bank of Crete. In order 
to charge an indorser, demand of payment must be made 
at the place designated. If no place is named, then it 
should be made where the note was given and the maker 
has his home or place of business. (Daniel, Neg. Inst., 
sec. 635.) Suppose the company had given a note payable 
at the State Bank of Crete, Nebraska. Would demand at a 
bank in Chicago, or at any point except that designated, 
have been sufficient? So here there is an agreement to 
pay at the residence of the insured; and garnishment pro- 
ceedings will not lie at any other point. The case of 
Hamilion v. Plumer, 34 N. W. Rep. [Mich.], 278, is 
similar in some respects to the one at bar, and it was held 
that the garnishment in Michigan of a debt payable in 
New Mexico was a nullity. Ina case of this kind the 
remedy is simply to require the proceedings to be insti- 
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tuted where the debt is payable or the property delivered, 
and it can be instituted nowhere else. The Illinois court, 
therefore, had no jurisdiction and the judgment is 


AFFIRMED. 


THE other judges concur. 


W. H. BEagie ET Au. v. Fann MILuer. 
FILED OCTOBER 17, 1893. No. 5064. 


Chattel Mortgages: ConsipERATION. As to attachment cred- 
itors of the mortgagor, a pre-existing debt already due is a good 
consideration for a chattel mortgage and protects the mortgagee 
to the same extent as would a new consideration given at the 
time of making the mortgage. 


Error from the district court of Valley county, Tried 
below before Harrison, J. 


The facts are stated in the opinion, 


W. P. McCreary, John A. Casto, and V. H. Stone, for 


plaintiffs in error: 


The mortgage was taken for a sum greatly in excess of 
the debt due the mortgagee, and for that reason is void 
as to creditors. (Pettibone v. Griswold, 4 Conn., 158; 
North v. Belden, 13 Id., 376 ; Hart v. Chalker, 14 Id., 77; 
Youngs v, Wilson, 24 Barb. [N. Y.], 510; Diver v. Mc- 
Laughlin, 2 Wend. [N. Y.], 596; Bailey v. Burton, 8 Id., 

_ 839; Bulls v. Peacock, 23 Wis., 360.) A mortgage which is 
executed not alone to secure an indebtedness to the mort- 
gagee but to protect the property of the mortgagor and to 
hinder and delay his creditors, this fact being known at the 
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time by the mortgagee, is fraudulent as to creditors. (Jones, 
Chattel Mortgages, sec. 334; Burley v. Marsh, 11 Neb., 
291; Strohm v. Hayes, 70 Ill., 41; Crapster v. Williams, 
21 Kan., 109; Herkelrath v. Stookey, 63 Ill., 486; Solberg 
v. Peterson, 27 Minn., 431; Rencher v. Wynne, 86 N. Car., 
268; Moline Wagon Co. v. Rummell, 2 McCrary [U. 8.], 
307.) 


A. M. Robbins and H. E. Babcock, contra: 


A pre-existing debt is a valuable and sufficient considera- 
tion for a mortgage and protects the mortgagee to the 
same extent that he would be protected if he had paid a 
new consideration at the time of the mortgage. (Turner v. 

_ Killian, 12 Neb., 584; Kraucat v. Simon, 65 Il, 344; 
Butters v. Haughwout, 42 Id., 18; Prior v. White, 12 Id., 
261; McLaughlin v. Ward, 77 Ind., 383; Gilchrist v. 
Gough, 63 Id., 576; Bussenbarke v. Ramey, 53 Id., 499 ; 
Wright v. Bundy, 11 Id., 398; Machette v. Wanless, 1 Col., 
225; Smith v. Worman, 19 O. St., 145; Paine v. Benton, 
32 Wis., 491; Turner v. McFee, 61 Ala., 468; Steiner v. 
McCall, Id., 406 ; Cromelin v. McCauley, 67 Id., 544.) The 
same consideration which was the life of the original mort- 
gage became also the consideration for the second. (Frey: 
v. Clifford, 44 Cal., 339; Payne v. Bensley, 8 Id., 260; 
Robinson v. Smith, 14 Id., 94; Naglee v. Lyman, Id., 450; 
Work v. Brayton, 5 Ind., 396; Story, Promissory Notes, 
215, note 1; Davis v. Russell, 52 Cal., 616; Sackett v. 
Johnson, 54 Id., 109.) 


MAXWELL, Cu. J. 


This is a contest between creditors of one Emil J. Fogth. 
It appears from the record thatin April, in the year 1890, 
Fogth was indebted to Miller in the sum of $385. This 
was secured by a mortgage upon his stock of hardware. 
This mortgage was informal. The testimony also tends to 
show that during the same month Miller signed two notes 
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with Fogth, one for $369 and one for $282; that in April, 
1890, Miller bought a tract of land of Fogth upon which 
there were mortgages, one for $1,400 and one for $300, 
and one for $200; that payments were made on the $1,400 
so that it was reduced to $1,100. Miller was to pay Fogth 
$1,800 for the land, assume the mortgages and the second 
notes spoken of. These transactions appear to have been 
brought to the notice of Berger-Alexander Hardware Com- 
pany, and a considerable part of the goods sold by that com- 
pany to Fogth were sold after such notice. On the 5th day of 
December, 1890, Fogth made a second chattel mortgage on 
his stock of goods to secure the note first mentioned. On the 
12th day of the same month the plaintiffs in error brought 
an action by attachment against Miller and Fogth to secure 
the possession of the goods mortgaged, and alleged, in ef- 
fect, that a pre-existing debt was not a sufficient considera- 
tion for a mortgage, and this is the principal question in 
the case. The question here presented was before this . 
court in Turner v. Killian, 12 Neb., 580. In that case it 
was held that as to attachment creditors of the mortgagor 
a pre-existing debt already due is a good consideration for 
a chattel mortgage and protects the mortgagee to the same 
extent as would a new consideration given at the time of 
making the mortgage. This, in our view, is a correct 
statement of the law, and will be adhered to. But let us 
suppose that a pre-existing debt is not a sufficient consid- 
eration for a mortgage. Still, the plaintiffs are not entitled 
torecover. They were fully aware of the existence of the 
mortgage made in April, 1890; that the Miller mortgage, 
although void as to creditors, was valid between the parties, 
It is claimed that Fogth represented to the plaintiffs in 
July, 1890, that this mortgage had been paid, but no mis- 
representations in regard to the same made by Fogth with- 
out the knowledge of Miller would affect the interests of 
the latter. It was not in fact paid, and the plaintiffs made 
no objections to the mortgage, and made no investigation 
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of the facts relating to the satisfaction of the mortgage. 
The new mortgage was given December 5, under which the 
mortgagee took possession. This took the place of the 
first mortgage and was made to cure all defects in that. 
The proof tends to show that it is based ona sufficient con- 
sideration. It is evident that there will be a surplus after 
the payment of the note in question, but no question as to 
its disposition is raised. The other questions of fact seem 
to have been fairly submitted to the jury and it is unnec- 
essary to review them at length. There is no error appar- 
ent in the record and the judgment is 


AFFIRMED. 


THe other judges concur. 


Tuomas McKnicut, APPELLEE, v. KELSEY PHELPS ET 
AL., APPELLANTS. 


FILED OCTOBER 17, 1893. No. 4971. 


i. Usury: Evipence. Held, That the proof failed clearly to eatab- 
lish the plea of usury. 


2 Mortgages: FoRECLOSURE: PURCHASER OF EQuiIry oF REDEMP- 
TION: RIGHT TO PLEAD Usury. A purchaser of the equity of 
redemption, being neither surety nor privy, who assumes a mort- 
gage as a part of the purchase price of land, cannot set up the 
usurious contract of his grantor,and plead usury in such contract. 


AppeEAL from the district court of Antelope county. 
Heard below before NorRiIs, J. 


Simpson & Sornborger, for appellants, cited: Darst v. 
“Backus, 18 Neb., 233; Knoz v. Williams, 24 Id., 633. 


Vou. 37] SEPTEMBER TERM, 1893. _ 859 


McKnight v. Phelps. 


N. D. Jackson, contra: 


A purchaser of the equity of redemption who agrees to 
pay the mortgage indebtedness as part of the purchase price 
of the premises cannot plead usury as a defense in a fore- 
closure proceeding. (Cheney v. Dunlap, 27 Neb., 405; 
Hough v. Horsey, 36 Md., 181.) 


MaxweE Lu, Cu. J. 


This is an action to foreclose two mortgages upon the 
same description of lands. The mortgages were executed 
by Phelps and wife. The loan was effected and the mort- 
gages executed in 1883. On the 26th of March, 1885, 
Phelps and wife sold and conveyed the land to M. M. Sorn- 
borger, who assumed the mortgage in question. He was 
made a party, and the seventh paragraph of the petition is 
as follows: “On March 26, 1885, the defendant Miles M. 
Sornborger, purchased the above described real estate sub- 
ject to the mortgages set out in this petition, and as a part 
of the consideration for such purchase assumed and agreed 
to pay the amounts secured thereby.” Mr. Sornborger did 
not answer the petition, so those allegations may be taken 
as true. Phelps and wife were made defendants and an- 
swered, pleading usury. No judgment is sought against 
them, and as they had parted with the equity of redemption 
they would seem to have been unnecessarily made parties, 
The court below found there was no usury and rendered 
judgment for the plaintiff from which an appeal is now 
taken. The testimony is conflicting upon the questions of 
usury and in our view there is a failure to establish the 
same. But even if there was usury, a purchaser of the 
equity of redemption who assumes the mortgage as a part 
of the consideration for the land, cannot plead it. This 
question was fully considered in Cheney v. Dunlap, 27 Neb., 
401, and it was held that a stranger to the contract, being 
neither surety nor privy to the usurious contract, cannot 
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plead usury. That case, in our view, states the law cor- 
rectly, and will be adhered to. In any view of the case, 
therefore, the judgment is right and is 
, AFFIRMED, 
THE other judges concur. 


W. T. PRINE, APPELLEE, v. OLE SYVERSON ET AL, 
APPELLANTS, 


FILED OcToBER 17, 1893. No. 4942. 


1. Principal and Agent: UNavTHorIzED SALE oF LAND: 
RATIFICATION: EVIDENCE: SPECIFIC PERFORMANCE. One5., 
being the owner of certain real estate, executed a power of attor- 
ney toone H., authorizing him to sell the land, for either cash or 
partly on credit, for not less than $20 per acre. H. being unable 
to sell at $20 per acre, afterwards sold the land, subject to the ap- 
proval of his principal, for $2,000 cash. Held, That ihe weight of 
the testimony sustained the finding and judgment of the court 
that the principal had ratified and confirmed the sale. 


2. Vendor and V.endee: Notice or Equirizs. Persons who 
purchased while the Jand was in the actual occupancy of another 
are charged with notice of his rights in the premises. 


AppgaL from the district court of Madison county. 
Heard below before Powers, J. 


Searles & Ellsworth and Barnes & Tyler, for appellants, 
Allen, Robinson & Reed and M. B. Foster, contra. 


MAxweELL, Cu. J. 


This is an action to enforce the specific performance of a 
contract for the sale of real estate. It appears from the 
record that the defendant Ole Syverson resided in this state 
from about the year 1870 to 1885; that he was the owner 
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of a quarter section of land at Newman’s Grove, Madison 
county; that in May, 1885, he executed a power of attor- 
ney to-George B. Hovland as follows: 

“Power of attorney filed January 2, 1890, at 8 A. M. 

“Know all men by these presents, that I, Ole Syver- 
son, of the town of Newman Grove, in the county of 
Madison, and state of Nebraska, do hereby make, consti- 
tute, and appoint George B. Hovland, of the town of New~ 
man Grove, and state of Nebraska, my true, sufficient, and 
lawful] attorney, for me and in my name, place, and stead 
to conduct and carry on the business of selling for not less 
than $20 per acre, and giving a deed of general warranty 
therefor, to rent or to lease the following described real 
estate, to-wit: All the N. W. 4 of the S, E, 3 and the N. 
KE. ¢ of the S. W. $ of sec. 29, township 21 west, north of 
range 4 west of the 6th principal meridian, Newman 
Grove, Madison county, Nebraska; to sell either for cash 
or on credit all such property as he may deem useful and 
proper connected with said business; to state accounts; to 
sue and compromise, collect, or settJe all claims or demands 
due, or to become due, now existing or hereafter to arise in 
my favor; and to adjust, settle, and pay all claims and de- 
mands which now exist against me or may hereafter arise 
either as connected with the foregoing business or other- 
wise; to take the general management and control of my 
property and business, and to execute and enter into bonds, 
contracts, and deeds connected therewith; and to release all 
mortgages that are now on record in the state of Nebraska 
in my name; and to release any mortgages which may 
hereafter be given to me, either real or personal; and, in 
general, to do all other acts and things which he may con- 
sider useful or necessary connected with my business, prop- 
erty, and interests, 

“(Signed) | OLE SYVERSON. 
“Signed in presence of 
“A, J. THATCH. 
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“Tus State oF NEBRASKA, 
Mapison County. 


‘On this 5th day of May, A. D. 1885, before me, the 
undersigned, a notary public duly commissioned and qual- 
ified for and residing in said county, personally appeared 
Ole Syverson, to me well known to be the identical person 
who subscribed said power of attorney as principal, and he 
acknowledged the said instrument to be his free and ‘vol- 
untary act. 

“In testimony whereof, I have hereunto set my hand 
and affixed my notarial seal at Madison, Nebraska, in said 
county, the day and year last above written. ; 

“SEAL. | A. J. THATCH, 
“ Notary Public.” 


Syverson then went to Norway and resided there for 

several years. No opportunity to sell the land at $20 per 
acre seems to have occurred, but in May, 1889, Prine and 
Hovland entered into the following: 
. “Received of W. T. Prine the sum of $5.00 as part 
pay on E. 3 of S. W. and W. 4 of S. E. 3 of sec. 29, T. 
21, R. 4 west, in Madison county, Nebraska; price to 
be $2,000 cash, balance to be paid in about two mouths, 
more or less; George B. Hovland to furnish warranty 
deed and an abstract of title; said title to be clear and of 
such genuineness as any loan company will accept, other- 
wise Hovland to refund the above payment and this sale to 
be void, 

“Dated at Newman Grove, Nebraska, the 28th day of 
May, 1889. GEORGE B. Hovianp, 

“Agent for Ole Syverson.” 


ss. 


“ Signed in presence of 
“W. T. PRINE.” 

This, unless ratified by Syverson, would give the plaint- 
iff no rights. A large number of letters of Syverson and 
also of Hovland are in the record, and translations of the 
same, That relating to the plaintiff’s offer is as follows: 
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““NEWMAN Grove, NEB., March 12, 1889. 
“Ole Syverson: Once more I am sending you an offer 
that I got on your land, viz., $2,000 cash, if you will take 
it. This deed is ready if you will accept the bid. Write 
your wife’s name where that red line is, and both of you 
shall sign below where the blue cross is, in the presence of 
witnesses, and get the signature of a constable of a parish 
or a (stipendiary) judge on the deed. Your mother needs 
money. I shall do my best to sell. The best regards 

from G. B. Hovianp.” 


The answer to this is as follows: 


“SKAIKER, Apr. 2, 1889. 

“ Mr. Hovland: I received your letter yesterday and see 
that you have a,new offer; and that is very good if there 
should not be any more to be had. I will sign when con- 
venient, but it takes time to go to the ‘lensmand’ (an offi- 
cer similar to sheriff) or ‘skriveren’ (an officer competent. 
to take acknowledgment); but I will ask if you would ad- 
vance mother a little money until I get the deed sent, and 
the one that wants to buy can commence work at any time. 
You say that mother is in need of money, and if you could 
let her have $100 until we can get it fixed it would be well. 

“With respect, OLE S. AABOEN.” 


“SKAIKER, May 2, 1889. 

“Mr, Hovland: You will probably be surprised about me 
not sending the deed back, but I have been to ‘ skriveren” 
(an officer competent to take acknowledgment), but he 
himself was not at home, and the one which was in his 
place, probably a clerk or deputy, could do nothing with 
it. Then I went to ‘lensmanden’ (an officer similar to 
that of sheriff), but he said it was best it was ‘ skriveren’; 
but I think ‘skriveren’ may come up north next month. 
Here is such a big trouble with everything, that it is six 
Norwegian miles to ‘skriveren,’ and he has such large 
district that it is difficult to find him at home. But whem 
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you get this word then you can write back and tell if any 
one has moved on the land. The first offer you had this 
winter was good. If you will, send a new deed, and mark 
where ours and ‘skriveren’ shall put his name. F 

“A kind regard. OLE §. AABOEN,” 


The plaintiff seems to have duly performed on his part 
so far as he was able to do so. He entered into posses- 
sion of the Jand in pursuance of the directions of Syver- 
son in his letter of April 2, 1889. Afterwards Syverson 
sold the land to Cutru and others, and they purchased 
while the plaintiff was in possession, and hence with no- 
tice. The court below found the issues in favor of the 
plaintiff and rendered a decree accordingly. In our view 
the decree is right. There is sufficient testimony in the 
record tending to show ratification of the contract to jus- 
tify the court in finding that it had been ratified, and- in 
our view that is sustained by the weight of evidence. The 
judgment of the court below is right and is 


AFFIRMED, 


THE other judges concur, 


JoHn P. Davis v. MicHAEL HARTLERODE, 
FILED OCTOBER 17, 1893. No. 4706. 


Sales: BrEacH OF WARRANTY: RESCISSION BY PURCHASER. Cer- 
tain notes secured by chattel mortgages were given for a corn- 
sheller which was warranted to shell 6,000 bushels per day with 
eight horses to farnish power. On a trial the machine could not 
be made to work, and the ‘expert sent by the company was an- 
able to put it in running order. Held, That the purchaser was 
justified in returning it promptly after the discovery of the de 
fects. 
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Error from the district court of Clay county. ‘Tried 
below befure Morris, J. 


Thomas H. Matters, for plaintiff in error. 


J. L. Epperson, contra, 


MaxweELu, Cu. J. 


On the 22d day of December, 1888, the defendant in 
error, Michael Hartlerode, made, executed, and delivered 
to the Weir-Shugart Co., of Council Bluffs, Iowa, four 
promissory notes of that date, maturing as follows: The 
first on March 1, 1889; the second on May 1, 1889; the 
third on December 1, 1889, and the fourth on March 4, 
1890. Each of said notes was for the sum of $125, and 
the same were secured by chattel mortgage on the follow- 
ing described property: “1 Ottawa mounted sheller, with 
feeder, elevator, and cob-stacker, and 1 ten-horse Woodbury 
mounted power; 1 black horse, about ten years old, with 
three white feet; 1 bay mare, about ten years old, weight 
about 1,100 pounds; 1 bay, horse about nine years old, 
weight about 1,300 pounds, has one white front foot; 1 bay 
horse, about eight years old, has stripe in face, weight 1,000 
pounds; red cow, three years old; 1 heifer (red), two years 
old; 1 red heifer, two years old; 15 head of black shoats, 
will weigh from 50 to 100 pounds each.” Immediately 
upon receipt of said notes the Weir-Shugart Co. indorsed 
and delivered the same, and assigned said mortgage to the 
appellant herein. On the 22d day of August, 1889, two 
of said notes having matured, and the appellee having 
failed to make payment, the appellant demanded the prop- 
erty described in the mortgage, which Hartlerode refused 
to deliver, and on said day the appellee caused a replevin 
summons to be issued out of the justice court of T. H. 
Spicer, justice of the peace within and for Clay county, 
Nebraska, and the following property was taken under the 

58 
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writ: 1 black horse, ten years old; 1 bay horse, nine years 
old; 1 red heifer, two years old; 1 red heifer, two years 
old; 15 head of shoats. Said property was appraised at 
the sum of $141. On the return day of the summons the 
defendant filed an affidavit for a change of venue and by 
stipulation the cause was transferred to the docket of W. 
H. Canfield, county judge of Clay county, Nebraska, and 
the cause was set for trial September 24, 1889. 

On the 24th day of September, 1889, a jury was called 
and trial had, which resulted in a verdict in favor of the 
defendant, in which it was found that the right of prop- 
erty and right of possession were in Michael Hartlerode. 
The value of the property was found to be $175, and dam- 
ages in the sum of $25 were awarded for the wrongful de- 
tention thereof. The plaintiff in error filed an undertak- 
ing as required by law and appealed from the judgment 
rendered in the county court. The plaintiff in error filed 
a transcript of the proceedings, together with all the origi- 
nal papers, in the office of the clerk of the district court of 
Clay county. 

At the May term, 1890, of the district court the cause 
was tried to a jury, who found a verdict in favor of the 
defendant Michael Hartlerode, and found that the right of 
property and right of possession at the commencement of 
this suit were in the defendant Michael Hartlerode, and that 
the value of the property was $220, and that his damage 
for the wrongful detention thereof was $11.70. The 
‘plaintiff filed a motion for a new trial containing ten as- 
signments of error, which motion was by the court over- 
ruled, to which the plaintiff in error duly excepted, and 
now brings this cause into this court for review on the 
errors assigned. The notes in this case were given for a 
corn sheller. The defendant testifies in regard to his pur- 
chase of the sheller as follows: 

Q. Did you have any business transaction with A. B. 
Smith? 
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A. Yes, sir. 

Q. State what that was. 

A. I bought an Ottawa corn thresher. 

Q. State the circumstances connected with the purchase 
of it. 

A. I don’t know just how to get at that. 

Q. Just tell about it, the conversation, and how you 
came to buy it. 
A. I was in there one day and Smith said he wanted to 
sell me a corn thresher; and I said all right, I wanted to 
buy one; and he said “ here is an Ottawa cylinder thresher. 
It will run with eight horses and shell 6,000 bushels of 
corn.” 

. Did he sign a written order for this? 

. Yes, sir. 

. And you got a written warranty? 

. Yes, sir; I did have. 

. Can you read? 

. No, sir. 

. Do you know anything about this piece of paper? 
Look at it and see if you can tell. 

A. I can tell something about it if you read it, 

Q. You may go ahead and state what became of that 
warranty and what you did with it. 

A. After the agent made the warranty and gave it he 
said he wanted to look at it, and then he said “I want to 
send it back to the company,” and he never gave it back to 
me any more. 

Q. Did he read it to you? 

A. He read it himself. 

The court: 

Q. Can you read? 

A. No, sir. 

Q. And what was there on the paper he read to you? 

A. Yes, sir; and then he took the warranty back, and 
said he had to send it back to the company, and they had 
to fix something on it. 


OPOPOPS 


868 NEBRASKA REPORTS. [ Vou. 37 


Davis v. Hartlerode. 


Q. Did he read it to you? 

A. Yes, sir. 

Q. What did he read ? : 

A. The sheller was warranted to shell 6,000 bushels and 
leave the cob in as good condition as any other machine; and 
I said if it would run that way I would take it; and he said 
-that is what the warranty says. After that he told me the 
- same thing again on the train. When it came we took it 
out home to try it, and it would not shell at all, and the 
next day he said he would send for the expert, and the 
next day Mr. Lewis and Joseph Renie came up and said 
they would make the sheller run with eight horses. I got 
the horses on,and they started the teams up. It run as 
much as five minutes and then it stopped. They then 
started it again, and I think they shelled about thirty-five 
bushels in half'a day. They stayed for dinner and so did 
the teams, and when they got ready to go I said I would 
bring the machine in, and the next day I hauled it in his 
yard, and set it to work. I don’t mind what Smith said; 
and after I had unhitched from the machine and returned it, 
I wanted my notes back, and he said, “I can’t give up the 
notes until I telegraph the company. I want to save my- 
self;” and after he was gone a little while, probably as 
much asa quarter of an hour, he came back, and said he 
wouldn’t give up the notes. 

Q. State whether or not Smith said he had them or not. 

A. Yes, sir; Smith said he had them. 

Q. When you returned the thresher ? : 

A. Yes, sir; the thresher was out three days and I took 
it back the next morning. 

William Johnson, a witness called by the defendant, 
testified : 

Q. Are you acquainted with the defendant ? 

A. Yes, sir. 

Q. Do you know about his buying a corn sheller of A. 
B. Smith in December, 1888? 
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A. Yes, sir, 

Q. Tell the jury what you know about it. 

A. I was working with Mike and he went to Fairfield 
one day and Smith wanted to know of Mike if he wanted 
to buy a corn machine, and he said he didn’t know but 
what he did, aud he said I have got a corn machine and I 
would like to sell you one, and so they kind of talked to- 
gether and made a bargain. He said that it would shell 
6,000 bushels a day. 

Q. With how many horses? 

A. Eight horse power. 

Q. Do you know anything about the trial of the ma- 
chine? 

A. Yes, sir. 

Q. Were you there working that day ? 

A. Yes, sir. 

Q. Tell the jury how the thresher worked. 

A. Well, sir, they set the machine and ttied to thresh 
with it, and it stumped out ten horses. I was scooping, 
and I don’t believe I scooped ten minutes before we would 
have to shut off the feed. : 

Four other witnesses testify to substantially the same 
facts. Several witnesses were called on the part of the 
plaintiff, but they fail to show that the machine was such 
as was called for by the warranty, It is very evident from 
the testimony that the machine was defective, and the de- 
fendant was justified in returning it promptly as he did, and 
his notes should have been returned to him. The judg- 
ment is right and is 


AFFIRMED, 


THE other judges concur. 
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JoHn C. Brown v. NATHANIEL L. SYLVESTER. 
FILep OctToBER 17, 1893. No. 5069. 


1. Cultivated Lands. Where there is no actual enclosure and it 
is sought to bring lands within the provisions of section 8, chap- 
ter 2, article 3, of the Compiled Statutes, there must be a strip 

. plowed around such land at least one rod in width; and two 
farrows plowed a rod from each other is not a compliance with the 
statute, 


2. Animals: Trespass: Damaaes: LrgN on Stock. Where cat- 
tle trespass upon the unenclosed land of another party and de- 
stroy the hay stacked thereon, the owner may recover the value 
of the property destroyed, but will have no lien on the stock 
which destroyed the same. 


3. : EstRay LAw. .Quare, Whether cattle which have 


strayed between the 20th of October and the Ist day of April 
are not subject to the provisions of the estray law. 


Error from the district court of Sheridan county. 
Tried below before CritTEs, J. 


Wm. Mitchell and W. H. Westover, for plaintiff in error. 
Thomas L. Redlon, contra. 


. Maxwett, Cu. J. 


This is an action of replevin brought by the plaintiff 
against the defendant to recover the possession of about sev- 
enty head of cattle. On the trial of the cause the jury re- 
turned a verdict for the defendant, on which judgment was 
rendered. The testimony tends to show that the plaintiff and 
defendant reside in the southern part of Sheridan county, 
some six or seven miles from each other. Plaintiff is the 
owner of the cattle in dispute, and in January, 1891, said 
cattle strayed onto the defendant’s homestead, where he had 
a considerable quantity of hay stacked which the cattle ate 
up or destroyed. The homestead was unimproved except 
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a small house built thereon. There were two furrows 
plowed about one rod apart around the hay. The court in- 
structed the jury as follows: 

“1, Section 8 of said act provides that cultivated lands, 
within the meaning of this act, shall include all forest trees, 
fruit trees, and hedge rows planted.on said lands, also all 
lands surrounded by a plowed strip, not less than one rod in 
width, which strip shall be plowed at least once a year. 

“2, The court instructs you that said term ‘cultivated 
lands’ also includes all plowed fields or gardens or other 
grounds which are in a state of cultivation or tillage upon 
which crops have been or may be raised and which do not 
require further reducing or subduing. 

“3. But if on the contrary you find from the evidence 
that said cattle trespassed upon and damaged said defend- 
ant, but not upon his cultivated lands within the meaning 
of instructions Nos. 7 and 8 above, the defendant would 
not have any lien on said cattle or any right to'take them 
up or any right to keep possession of them until his dam- 
ages should be paid. His sole remedy for such damage 
would be by a civil action against the plaintiff for the re- 
covery of the amount of such damage.” 

The cause was tried upon the theory that the furrows 
plowed around the stacks made the land within the fur- 
rows enclosed under the statute. We do not think so, 
however. Section 8, chapter 2, article 3, Compiled Stat- 
utes, provides “that cultivated lands, within the meaning 
of this act, shall include all forest trees, fruit trees, and 
hedge rows planted on said lands, also all lands surrounded 
by a plowed strip not less than one rod in width, which 
strip shall be plowed at least once a year.” It is evident 
that the land does not come within the provisions of the 
statute, and therefore the defendant had no lien on the stock 
for the damages. It is probable, however, that he might 
acquire such lien under the law relating to estrays, but the 
case was not tried upon that theory and hence the question 
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is not before us. The judgment of the district court is re- 
versed and the cause remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 


JOHN G. SALISBURY ET AL. V. First NationaL Banx 
OF CAMBRIDGE CITY ET AL. 


FILED OcTOBER 17, 18938. No. 4962. 


Negotiable Instruments: INDORSEMENT IN BLANK: LIABIL« 
Iry oF INDORSER. A person, other than a payee, who signs his 
nathe in blank upon the back of a promissory note at the time 
of its execution, and before its delivery to the payee, is, as to a. 
subsequent bona fide holder for value, liable thereon as a joint 
maker. 


Error from the district courtof Douglas county. Tried 
below before Horewet., J. 


The facts are stated in the opinion. 


Brome, Andrews & Sheean, for plaintiffs in error: 


The plaintiffs in error are liable upon the note as in- 
dorsers only. (Ellis v. Brown, 6 Barb. [N. Y.], 282; Spies 
v. Gilmore, 1 Comst. [N. Y.], 321; Cotérell v. Conklin, 4 
Duer [N. Y.], 45; Moore v. Cross, 19 N. Y., 227; Bacon 
v. Burnham, 37 Id., 614; Phelps v. Vischer, 50 Id., 69; 
Slack v. Kirk, 67 Pa. St., 380; Clouston v. Barbiere, 4 
Sneed [Tenn.], 336; Fear v. Dunlap, 1 Greene [Ia.], 331; 
Pierce v. Kennedy, 5 Cal., 138; Jones v. Goodwin, 39 Id., 
493; Jennings v. Thomas, 13 Smedes & M. [Miss.], 617; 
Coulter v. Richmond, 59 N. Y., 479; Jaffray v. Brown, 74 
¥d., 394; Lynch v. Levy, 11 Hun [N. Y.], 145; Paine v. 
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Noelke, 53 How. Pr. Rep. [N. Y.}, 273; Whiting v. Pilts- 
burgh Opera House Co., 88 Pa. St., 101.) The plaintiffs 
in error are not liable as makers. (Webster v. Cobb, 17 IIl., 
459; Blatchford v. Milliken, 35 Id., 434; Greenough v. 
Smead, 3 O. St., 415; Seymour v. Leyman, 10 Id., 283; 
Sturtevant v. Randall, 53 Me., 154; Lowell v. Gage, 38 
Id., 36; Cook v. Southwick, 9 Tex., 615; Carr v. Rowland, 
14 Id., 275; Chandler v. Westfall, 30 Id., 477; McGwire 
v. Bosworth, 1 La. An., 248; Chorn v. Merrill, 9 Id., 533; 
Killian v. Ashley, 24 Ark., 511.) The court below should 
have permitted oral testimony on the part of plaintiffs in 
error, showing the intent with which they indorsed the 
note and the fact that they were not interested in the con- 
sideration. Where a stranger signs a note on the back be- 
fore delivery to the payee he is only prima facie liable as 
an original promisor. (Sylvester v. Downer, 20 Vt., 355; . 
Schneider v. Schiffman, 20 Mo.,571; Childs v. Wyman, 44 
Me., 488; Perkins v. Barstow, 6 R. I., 505; Currier v. 
Fellows, 7 Fost. [N. H.], 366; Carpenter v. Oaks, 10 - 
Rich. [S. Car.], 17; Cecil v. Mix, 6 Ind., 478; Peckham 
v. Gilman, 7 Minn., 446; Vore v. Hurst, 13 Ind., 555; 
Orrick v. Colston, 7 Gratt. [Va.], 189.) 


Congdon & Clarkson, contra: 


It being admitted that the names were upon the back of 
the note at its delivery to the payee, the liability of the ir- 
regular indorsers is fixed presumptively as that of joint 
makers, and in the absence of an allegation to support parol 
evidence combating the presumption, parol evidence is in- 
admissible, particularly against a bona fide holder for value 
before maturity. (Robinson v. Bartlett, 11 Minn., 410; 
* Cayuga County National Bank v. Dunkin, 29 Mo. App., 
442; Melton v. Brown, 6 So. Rep. [Fla.], 211; Rothschild 
v. Griz, 31 Mich., 150; Weatherwax v. Paine, 2 Id., 555; 
Sibley v. Muskegon Nat. Bank, 41 Id., 196; Derry Bank v. 
Baldwin, 41 N. H., 434; Schroeder v. Turner, 13 Atl. Rep. 
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{Md.], 331; Stevens v. Parsons, 14 Id. [Me.], 741; Bellows 
Falls Nat. Bank v. Dorset Marble Co., 61 Vt., 106; Cahn 
v. Dutton, 60 Mo., 297 ; Schmidt v. Schmaelter, 45 Mo., 502; 
Bradford v. Martin, 3 Sand. [N. Y.], 647; Western Boat- 
man’s Benevolent Association v. Wolff, 45 Mo., 104; Lowell 
wv. Gage, 38 Me., 35; Woods v. Woods, 127 Mass., 141; 
Spaulding v. Putnam, 128 Id., 363; Austin v. Boyd, 24 
Pick. [Mass.], 64; Hawks v. Phillips, 7 Gray [Mass.], 284; 
Semple v. Turner, 65 Mo., 696; Buchner v. Liebig, 38 Id., 
188 ; Leonard v. Wildes, 36 Me., 265; Schley v. Merrit, 37 
Md., 352; Nathan v. Sloan, 34 Ark., 524; Chandler v. 
Westfall, 30 Tex., 477; Syme v, Brown, 19 La. Ann., 147; 
Burton v. Hansford, 10 W. Va., 470; Way v. Butterworth, 
108 Mass., 512; Union Bank of Weymouth v. Willis, 8 
Met. [Mass.], 504; Brown v. Butler, 99 Mass., 179; Good 
. v. Martin, 95 U. 8., 90; Draper v. Weld, 13 Gray [Mass. ], 
580; Herbage v. McEniee, 40 Mich., 337 ; Pearson v. Stod- 
dard, 9 Gray [Mass.], 199; Clapp v. Rice, 13 Id., 403; 
Woodman v. Boothby, 66 Me., 389; Third National Bank 
of Baltimore v. Lange, 51 Md., 138; Hofman v. Moore, 82 
N. Car., 313; Tiedeman, Commercial Paper, sec. 271.) 


Norval, J. 


This action was brought in the court below by the First 
National Bank of Cambridge City, Indiana, against the 
plaintiffs in error and one Cora H. Sloman as makers, and 
the Bank of Omaha as indorser, of a promissory note, 
of which the following is a copy: 


“$9 500.00. Oman, Nes., Feb. 15, 1889. 


“Ninety days after date, we, or either of us, promise to 
pay to the Bank of Omaha, or order, twenty-five hundred 
and -;%°y dollars, for value received, payable at the Bank of 
Omaha, Omaha, Neb., with interest at the rate of ten per 
cent per annum from maturity until paid. 

“C. H. Stroman.” 
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At the time of the making of said note and its delivery 
to the payee the names of J. G. Salisbury and 8S. A. Slo- 
man appeared upon the back thereof. Subsequently, but 
before the maturity of the note, it was indorsed and trans- 
ferred by the Bank of Omaha to the defendant in error, 
The First National Bank of Cambridge City. No notice 
of non-payment was given to J. G. Salisbury and §. A. 
Sloman at maturity. The note was sent by the plaintiff 
below to the Bank of Omaha for collection prior to its 
maturity, where it remained until after the same fell due. 
The Bank of Omaha made no defense. Cora H. Sloman 
set up two defenses: First, payment; and second, covert- 
ure. The former she withdrew upon the trial. Salisbury 
and S. A. Sloman each filed a separate answer, which “ de- 
nies that he executed and delivered the promissory note 

_ described in the petition, but avers and charges the fact to 
be that the defendant, at the time of the delivery of said 
note to the Bank of Omaha, was simply accommodation 
indorser thereon, the name of this defendant being written 
across the back of said note. Nor did said defendant re- 
ceive any part of the consideration for which said note was 
given.” Each answer further alleged that the note was 
not protested for non-payment, nor was notice of non-pay- 
ment given to the defendants at the time of the maturity 
thereof. 

Plaintiff replied by a general denial. 

Upon the trial the jury, under the instructions of the 
court, returned a verdict in favor of the plaintiff, and against 
all the defendants for the full amount of the note and in- 
terest. Separate motions for a new trial were filed by plaint- 
iffs in error and Cora A. Sloman, which were overruled, 
and judgment entered on the verdict. 

The question to be considered by this court is this: 
Were plaintiffs in error liable as makers of said note, or 
were they chargeable as accommodation indorsers, merely ? 
If the obligation they assumed by indorsing their names 
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upon the back of the note, before its delivery to the payee, 
was that of maker, the judgment under review was right; 
otherwise, not, inasmuch as no notice of non-payment at 
maturity was given to plaintiffs in error. The kind of 
liability that the law presumes is assumed by one who 
signs his name in blank upon the back of a negotiable 
promissory note at the time of its execution, and before its 
delivery to the payee, has never been passed upon or de- 
cided by this court, and there is a great diversity of hold- 
ing upon the question by text writers and courts in this 
country, 

Several courts of high standing sustain the doctrine for 
which plaintiffs in error contend, namely, that, where a 
stranger writes his name across the back of a note before 
its delivery to the payee, he is liable thereon as an indorser. 
(Moore v. Cross, 19 N. Y¥., 227; Phelps v. Vischer, 50 Id., 
69; Slack v. Kirk, 67 Pa. St., 380; Clouston v. Barbiere, © 
4 Sneed [Tenn.], 336; Jennings v. Thomas, 13 Smedes & 
M. [Miss.], 617; Jones v. Goodwin, 39 Cal., 493.) 

There is another line of decisions which hold that a per- 
son so indorsing a note is chargeable, prima facie, as a 
grantor. (Webster v, Cobb, 17 Ill., 459; Blatchford v. Mil- 
liken, 35 Il., 434; Lowell v. Gage, 38 Me., 36; Sturtevant 
v. Randall, 53 Id., 154; Cook v. Southwick, 9 Tex., 615; 
Killian v. Ashley, 24 Ark., 511.) 

The decided weight of authority supports the rule 
adopted by the trial court in this case, and that is that 
plaintiffs in error are liable as joint makers. (Story, Prom- 
issory Notes, secs. 468, 469; Good v. Martin, 95 U.S., 
90; First Nat. Bank of Worcester v. Lock-Stitch Fence Co., 
24 Fed. Rep., 221; Bendey v. Townsend, 3 Sup. Ct. Rep., 
482; Chaddock v. Vanness, 35 N. J. Law, 517; Quin ». 
Sterne, 26 Ga.,- 223; Sylvester v. Downer, 20 Vt., 355; 
National Bank v, Dorset Marble Co.,17 Atl. Rep. [Vt.], 
42; Robinson v. Bartlett, 11 Minu., 410; Peckham v. Gil- 
man, 7 Id. 446; Schmidt v. Schmaelter, 45 Mo., 502; 
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Cahn v. Dutton, 60 Mo., 297; Melton v. Brown, 6 So. 
Rep. [Fla.], 211; Wetherwaz v. Paine, 2 Mich., 555; Sibley 
v. Muskegon Nat. Bank, 41 Id.,196; Moynahan v. Huna- 
ford, 42 Id., 329; Flint v. Day, 9Vt., 315; Sandford v. 
Norton, 14 Id., 228; Stevens v. Parsons, 14 Atl. Rep. 
. [Me.], 741; Schroeder v. Turner, 13 Atl. Rep. [Md.], 331; 
Bright v. Carpenter, 9 O.,1389; Derry Bank v. Baldwin, 
AI N. H., 434; Perkins v. Barstow, 6 R.1., 505; Baker v. 
Robinson, 63 N. Car.,191; Hoffinan v. Moore, 82 Id., 313; 
Brown v. Butler, 99 Mass., 179; Way v. Butterworth, 108 
Td., 509.) Many other authorities to the same effect could 
be cited. 
In Bright v. Carpenter, supra, Lane, C. J., observes: 
“Tf a person, not a party, give his name to a note already 
existing, his engagement is collateral only, and he is to. be 
held as guarantor; but if such a person sign his name to 
such a paper at the time of its execution, without prescrib- 
ing the limits of his responsibility, he authorizes the holder 
_to treat him as a maker, and is as much bound as if his 
name was written under that of the principal.” 
Judge Story, in discussing the question in his valuable 
-work on Promissory Notes at section 469, says: “The prin- 
ciple upon which all these cases turn is the same; and that 
is, to expound the particular transaction, without reference 
to the form which it has assumed, in such a manner as will 
- best carry into effect the substantial intention of the parties, 
ut res magis valeat quam pereat, rather than by a close or 
technical interpretation, adhering to the letter, to defeat the 
very objects and purposes for which alone the transaction 
must have taken place, and thus to make it operate at once 
asa delusion and a fraud upon. the ignorant or the unwary. 
Nor is there anything novel in this mode of interpretation 
applied to this class of cases. It stands upon the princi- 
ple that two instruments of the same general nature, both 
‘executed at the same time and relating to the same subject- 
matter, are to be construed together, as forming but one 
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agreement. As he who signs on the face, and he who in- 
dorses his name on the back, both promise to do the very 
same thing, to-wit, to pay the money at the specified time, 
they may, without doing violence to the contract, be deemed 
as joint makers; and as, in point of form, each promises 
for himself, the undertaking may be treated as several as 
well as joint. In respect to the consideration, it has been 
thought sufficient that the indorsement purports to be ‘for 
value received,’ or that the consideration, if not expressed, 
is established in proof by the contemporaneous facts when 
the note was made.” 

There is no room for doubt that where a person not a 
payee places his name upon the back of a note in blank, 
before it has passed into the hands of the payee, he may be 
proceeded against as maker, indorser, or guarantor, accord- 
ing to the circumstances of the case and the intention of 
the parties at the time of the transaction; but as between 
the original parties, at least, parol evidence is admissible to 
show the real character of the obligation assumed by him; 
that is, whether his undertaking was that of a joint maker, 
guarantor, or indorser. We are constrained to adopt the 
rule sustained by the current of authorities, and the one 
which is in harmony with the decisions of the supreme 
court of the United States, namely, that when a third per- 
son indorses his name upon a note in blank at the time it 
is executed, and before delivery, the law presumes, in the 
absence of evidence showing the nature of his undertaking, 
that he intended to assume the liability of an original 
promisor. Applying this rule to the case at bar it will be 
presumed that the plaintiffs in error, by placing their names 
upon the back of the paper in suit, intended to incur the 
liability of a maker. 

We do not think that the trial court erred in not per- 
mitting plaintiffs in error to show the intent with which 
they backed the note in controversy. The answer was not 
sufficient to admit of such proof. Besides, plaintiff below 
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purchased the paper in good fuith, for value, before matu- 
rity; and as against such indorsee, parol evidence was in- 
admissible to show that the character or limit of the liabil- 
ity of plaintiffs in error was other or different from that 
which the law presumes it to be. 

Cora H. Sloman filed a separate petition in error in the 
case in this court, but having failed to favor us either with 
a brief or oral argument upon her assignments of error, 
and no error appearing upon the record prejudicial to her 
rights, her petition in error is overruled. The judgment 
of the district court is 


AFFIRMED, 


THE other judges concur. 


° 


WituraMm H. Nout, APPELLANT, v. JAMES KEN- 
NEALLY ET AL., APPELLEES. 


FILED OoroBER 17, 1893. No. 4902. 


1. Mechanics’ Liens: Time To FILE STATEMENT. A statement 
for a mechanic’s lien must be filed with the register of deeds of 
the proper county within tbe time prescribed by statute, or the 
right to a lien is lost. 


2, 


: EvipENcE. Held, That the evidence in this case 
fails to show that such a statement was ever filed. 


: ASSIGNMENT OF CLAIM BEFORE FILING LIEN: RIGHTS 
OF ASSIGNEE. The transfer by a material-man to another party 
of his account for materials furnished for the construction of a 
building, before the filing of his claim for a lien, destroys the 
right to a lien, and confers no authority upon the assignee to file 
and enforce a mechanic’s lien for such materials. The assignees 
after such assigament, cannot perfect the lien by complying 
with the requirements of the statute. 


8. 


: ACCOUNT AND AFFIDAVIT: DATES OF MATERIAL Fur- 
NISHED. The failure of an account filed to secure a mechauic’s 


4. 
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lien to state the dates the various items of materials were fur- 
nished will not vitiate the lien, if it appears from the account 
and affidavit thereto attached that such materials were furnished 
within the requisite time to entitle the claimant toa lien therefor. 


5. 


An account fora mechanic’s lien, after 
giving the items of materials for which a lien is claimed, states 
that ‘‘ the above items were sold for $677.65, and delivered be- 
tween Jnly 10, 1888, and October 18, 1888,” and the affidavit at- 
tached to the account alleges that said materials were furnished 
at the times mentioned inthe account. Held, To sufficiently des- 
ignate the time. 


AppraL from the district court of Lancaster county. 
Heard below before Haut, J. 


M. L.,.Easterday, for appellant, cited: Skyrme v. Occi- 
dental Mill & Mining Co., 8 Nev., 220; Kneeland, Me- 
chanics’ Liens [2d ed.], sec. 8; Hallahan». Herbert, 11 Ab- 
bott Pr. Rep., n. s. [N. Y.], 336. 


Robert Ryan and Harwood, Ames & Kelly, contra, 
contending that the claim for a lien is insufficient, because 
it fails to give the dates when the material was furnished, 
cited: Associates of the Jersey Company v. Davison, 29 N. 
J. L.,415; Lehman v. Thomas, 5 Watts & S. [Pa.], 262 ; 
Faulkner v, Reilly, 1 Philadelphia Rep. [Pa.], 234; Ayres 
v. Revere, 1 Dutch. [N. J. L.], 481; Wagar v. Briscoe, 38 
Mich., 592; Noll v. Swineford, 6 Pa. St., 191; Rehrer v. 
Zeigler, 3 Watts & S. [Pa.], 258; Thomas v. James, 7 Id. 
381; Witman v. Walker, 91d. 186; Cookv. Heald, 21 IIl., 
425; Wade v. Reitz, 18 Ind., 307; Shackleford v. Beck, 80 
Va., 573; Hayden v. Wulfing, 19 Mo. App., 353; Valen- 
tine v. Rawson, 57 Ia., 179. The assignee should have 
shown that he became the owner after the lien was per- 
fected. If he has not so shown, it is as reasonable to as- 
sume that it was before as after the perfecting of the lien. 
If before, the lien did not pass by the assignment. (Good- 
man v. Pence, 21 Neb., 462; Tewksbury v. Bronson, 48 
Wis., 581.) 
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Norvat, J. 


This was an action brought by appellant to enforce a 

mechanic’s lien for materials furnished by R. A. Handy & 
Co, under a verbal contract with the defendant James 
Kenneally, for the erection of a dwelling and barn on lot 
10, in block 2, in Summerdale addition to the city of Lin- 
coln, Plaintiff claims as assignee of the account and me- 
chanic’s lien. Kenneally was the owner of the lot when 
the materials were furnished. Subsequently, on August 
28, 1888, he mortgaged the premises to the defendant 
James Woolworth to secure the payment of $800, at the 
time borrowed. On the 22d day of November, 1888, the 
defendant Thomas McAlpine purchased said premises from 
Kenneally, subject to the payment of said mortgage. The 
district court rendered a personal judgment in favor of ' 
plaintiff, and against Kenneally, for $743.37, and decreed 
that plaintiff was not entitled to a mechanic’s lien for any 
amount. Plaintiff appeals. 
‘ No question is made in this court by any one as to the 
amount of the judgment rendered by the court below, the 
sole contention here being whether the court erred in not 
decreeing that plaintiff had a valid lien upon the real estate 
for the amount so found due him. Appellees urge numer- 
ous objections against the right of plaintiff te a lien, which 
we will notice. 

It is claimed by counsel for appellees that there is neither 
proof that the materials charged in plaintiff’s account and 
claim for lien were ever furnished by Handy & Co., nor is 
there any evidence of the value of the same. While the 
testimony on the subject is quite meager, we are of the 
opinion that it sufficiently appears that Handy & Co. fur- 
nished and caused to be delivered, on the lot in question, all 
the materials which were used in the construction of the 
house and barn. The only evidence as to value was that 
given by Mr. Sable, one of the carpenters who erected the 

59 
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buildings, who estimated the value of the materials used in 
the construction of the house at $540, and the barn at $70. 

It is said that there is no proof that a claim for lien was. 
filed with the register of deeds. The petition alleges that 
on the 3lstday of December, 1888, aud within four months 
from the time of the furnishing of the materials, R. A. 
Haudy & Co. made, under oath, an account in writing of 
the materials, and filed the same in the office of the regis- 
ter of deeds of Lancaster county, claiming a mechanic’s 
lien therefor upon said premises, which lien was recorded 
in book D of mechanics’ liens at page 349. The above 
allegation being put in issue by the general denial in the 
answers of appellees, it devolved upon the plaintiff to es- 
tablish upon the trial, by competent evidence, the filing of 
the claim for lien. This he failed to do. The mechanic’s. 
lien records of Lancaster county were neither produced at 
the trial, nor offered in evidence. Plaintiff, over objec- 
tions of defendants, introduced in evidence the lien attached 
to his petition as an exhibit. While it contains av indorse- 
ment purporting to have been made by the register of 
deeds, showing the filing and recording of the paper, yet 
the indorsement was not offered in evidence. Plaintiff 
should have made his offer sufficiently broad to have in- 
cluded the introduction of the indorsement of the filing of 
the statement of lien. 

Tn this state one who seeks to enforce a mechanic’s liem 
is required to file a verified account of the materials fur- 
nished or labor performed, for which a lien is claimed, in 
the office of tlie register of deeds, within four months after 
the furnishing of the last item of materials, or the perform- 
ance of the labor. The filing operates as a creation of the 
lien, and unless this is done, his right to a lien is lost. As 
there is a total failure of proof that any claim for lien was 
filed by plaintiff’s assignors with the register of deeds, 
plaintiff was not entitled to have a lien established on the 
premises in controversy. 
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There is another well founded reason why a decree of 
foreclosure was properly refused in this case. The undis- 
puted testimony shows that Handy & Co. sold and trans- 
ferred their account for the materials to the plaintiff in No- 
vember, 1888, before any steps had been taken by them to 
perfect a lien. Afterwards, on the 31st day of December, 
1888, they made out a sworn statement claiming a me- 
chanic’s lien on the lot for the amount of materials fur- 
nished for the building, and in January, 1889, made a for- 
mal assignment thereof to plaintiff. 

The transfer of the debt before filing the claim for lien 
extinguished the right to a lien on the premises. Handy 
& Co. could not afterwards perfect a lien, for the reason 
they had disposed of their claim, nor could the plaintiff do 
so, since the assignment.of the debt did not have the effect 
to transfer a right to perfect and enforce a lien therefor. 
(Goodman v. Pence 21 Neb., 459; Tewksbury v. Bronson, 
48 Wis., 581.) 

In Goodman v. Pence, supra, this court held that the 
mere assignment of the account for labor performed and 
materials furnished for the erection of a building will not 
give the assignee the right to assert a mechanic’s lien there- 
for. The court in the opinion says: “The mere perform- 
ance of labor or furnishing material to another is not suf- 
ficient to entitle a party to a mechanic’s lien. His right to 
the same depends upon compliance with the statute. Until 
he has so complied he has no lien which he can assign. 
When, however, he has acquired a lien, he may assign the 
same with the account to another. In other words, a mere 
inchoate right to a mechanic’s lien is not assignable, al- 
though the lien when acquired passes with an assignment, 
* * * Tf the mere assignment of the debt gave the as- 
signee the right to assert the lien, then in cases where por- 
tions of the debt were assigned to different persons each must 
file alien for the amount due to himself, and thus instead of 
one lien against the property, there might be fifty, or an in- 
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definite number, which would render the proceeding cum- 
bersome and oppressive. Before the assignment of the 
debt, therefore, will carry the right to a mechanic’s lien, it 
must be perfected by properly filing the same in the office 
of the county clerk before the assignment is made.” 

True, the mechanic’s lien law should be liberally con- 
strued, so as to carry out the intent of the legislature in 
passing it; but the provisions of the law are not to be ex- 
tended in their operations beyond the fair and reasonable 
sense of the terms employed. To obtain a lien there must 
be at least a substantial compliance with the requirements 
of the statute by the mechanic or material-man. It re- 
quires that the person entitled to the lien shall make out 
and file an account in writing of the items of labor or ma- 
terials furnished. It contemplates that the person furnish- 
ing the materials or performing the labor shall perfect the 
lien, and this he must do before he transfers or assigns the 
debt to another, for, after such transfer, he no longer has 
such an interest as will authorize him, by complying with 
the statute, to obtain a lien. 

It further claimed that the statement of the account is 
insufficient, in that it fails to state with sufficient particu- 
larity the times when the materials were furnished as the 
basis for the lien. The account, after giving the number 
and kinds of materials furnished, contaius the following: 
“The above items were sold for $677.65, and delivered be- 
tween July 10, 1888, and October 18, 1888.” The affi- 
davit attached to the account states “that said materials 
were furnished by R. A. Handy & Co. to said James Ken- 
neally at the times stated in said account.” Neither the 
account nor the affidavit contains any other reference as to 
the dates of the furnishing of the materials, Authorities 
are cited in brief of counsel for appellees which, at first 
blush, appear to sustain their contention that the specifica- 
tion of the times when the materials were furnished is so 
vague and uncertain as to invalidate the lien, as between the 
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claimant and good-faith purchaser or mortgagee without 
notice; but a more careful examination will disclose that 
they are based upon statutes which in express terms re- 
quire that the dates of furnishing be set out in the lien 
statement. The mechanic’s lien law of this state contains 
no such provision ; hence, the decisions cited do not materi- 
ally aid us in our investigation. The statute reads: “any 
person entitled to a lien under this chapter shall make an 
account in writing of the items of labor, skill, machinery, 
or materials furnished, or either of them, as the case may 
be, and after making oath thereto shall, within four months. 
of the time of performing such labor and skill, furnishing 
such machinery or material, file the same in the office of 
register of deeds of the county,” ete. The account and 
affidavit are for the purpose of furnishing notice that the 
party claims a lien. It is the better practice to give in the 
account the dates on which the items were furnished ; but 
we are not willing to hold, as do the decisions in some of 
the states under statutes materially different from our 
own, that the failure to insert the dates in the account, or 
that the mere stating that the items were furnished be- 
tween certain specified dates, as in the case at bar, invali- 
dates the lien. When the days of perfurming the labor 
or furnishing the materials are not given in the account, it 
should be made to appear in the affidavit thereto attached 
that the materials were furnished, or labor performed, 
within the time prescribed by statute to entitle the claim- 
ant to a lien therefor. The fair inference to be drawn from 
the statement in the account for the lien we are considering 
is that the materials were furnished between the dates 
therein named, and that the last were furnished on the date 
last given. (See Manly v. Downing, 15 Neb., 637; Hay- 
den v. Wulfing, 19 Mo. App., 353; Bangs v. Berg, 48 N. 
W. Rep. [Ia.], 90; Johnson v. Stout, 44 Id. [Minn.], 534.) 
The decree of the district court is right, and is 
AFFIRMED. 
THE other judges concur. 
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Rosert M. Peyton v. NILES JOHNSON. 
FILED OCTOBER 17, 1893. No. 4704. 


1. Change of Venue: SuFFICIENCY OF AFFIDAVIT: JUSTICE OF 
THE PEAcE. Under sections 958a and 9585 of the Code (sec- 
tions 5428 and 5429, Consolidated Statutes) an affidavit by a de- 
fendant for a change of venue of a cause pending before a jus- 
tice of the peace is sufficient if it is in the language of the 
statute. 


2. 


APPLICATION UNDER STATUTE: DUTY OF JUSTICE. 
Where a proper affidavit for a change of the place of trial is sea- 
sonably filed, and the provisions of the statute relating to the 
payment of costs have been complied with, itis the imperative 
duty of the justice of the peace before whom the objection is 
made to transfer the cause to the nearest justice of the county 
to whom the same objections do not apply. 


: Bras or NEAREST JUSTICE: REVIEW. Where such affi- 
davit also states that“ F. A.W., the nearest justice to whom said 
cause could be transferred, is, as affiant verily believes, biased 
and prejudiced against affiant, so that a fair and impartial hear- 
ing cannot be had before him,” it is error for the justice before 
whom the action is pending to order the venue changed to such 
nearest justice. 


Error from the district court of Knox county. Tried 
below before Norris, J, 


O. W. Rice, for plaintiff in error: 


The question of bias or prejudice of other justices is a 
question of fact, and the justice before whom the objection 
is made is competent to decide the question from evidence, 
and is not conclusively bound by the statement of the ap- 
plicant. (McCrory v. McCrory, 36 N. W. Rep. [Wis.], 
604.) 


G. T. Kelley, contra. 
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Norvat, J. 


This action was commenced by plaintiff in error before 
A. C. Logan, Esq., a justice of the peace of Knox county, 
to recover the sum of $110 and interest on a promissory 
mote. On the return day of the summons the defendant 
‘applied for a change of venue, on the ground that the 
justice was biased and prejudiced against him, and filed his 
own affidavit in support of the application. The justice 
‘decided that the defendant was entitled to a change of 
venue, and ordered that the cause be transferred to the 
-docket of F. A. Warrick, Esq., the nearest justice, upon 
the payment by the defendant of the costs of transcript, 
‘taxed at $1. 

The defendant excepted to said ruling, and refused to 
~pay the fees for making the transcript. Afterwards, Justice 
Logan tried the case, and rendered judgment against the 
defendant for $111.30, and costs, to all of which defendant 
excepted. The cause was taken by Johnson to the district 
court by writ of error, the assignments of error being: 

1. The court erred in directing that the cause be trans- 
ferred to Justice Warrick, for the reason that, said Warrick 
was objected to in plaintiff’s affidavit for change of venue. 

2. In not.directing the cause to be sent to the nearest 
justice to whom the objections in the affidavit did not apply. 

3. In rendering judgment against the defendant. 

The district court reversed the judgment of the justice, 
cand to reverse said judgment of the district court the cause 
was brought to this court. 

The application for a change of venue was based upon 
the following affidavit: 

“Tare STATE oF NEBRASKA, 
Kwyox County. \ se 
“Rosert M. Peyton 
v. 
Nites JOHNSON. \ 


“Niles Johnson, being first duly sworn, upon his oath 
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says he verily believes that he cannot have a fair and im- 
partial trial befare A. C. Logan, justice of the peace, by 
reason of the bias and prejudice of the said justice; and 
F. A. Warrick, the nearest justice to whom said cause could 
be transferred, is, as affiant verily believes, biased and prej- 
udiced against affiant, so that a fair and impartial hearing 


cannot be had before him. Nites JOHNSON. 
“Signed in my presence and sworn to before me this 
26th day of June, 1890. A. C. Logan, 


“Justice of the Peace.” 


The contention of plaintiff in error is that the above af- 
fidavit was insufficient to disqualify Warrick from trying: 
the cause. If it was, the justice did not err in ordering the 
cause to be tried before Warrick ; but if sufficient, the dis- 
trict court did not err in reversing the justice’s judgment. 

The motion to change the place of trial in this case was 
made under sections 958a and 9585 of the Code, the same 
appearing in Cobbey’s Consolidated Statutes as sections 
5428 and 5429. These sections have more than once been 
construed by this court, and the precise question raised by 
this record has been decided adversely to the contention of 
plaintiff in error. Thus in Re Garst, 10 Neb., 78, it was 
held that when a proper affidavit is seasonably filed it is im- 
perative on the justice to grant a change of venue, and the 
justice has no discretion in the premises. It was further 
ruled that the affiant may state in his affidavit for a change 
of venue any objections known to exist against the nearest 
justice to whom the cause could be transferred, and if he 
fail so to do before the same is changed, the objections would 
be waived; and that but one change can be made on the 
same ground in the same action. 

Again, in Osborn v. Shotwell, 33 Neb., 348, the court, 
in construing said section, say: “ These sections no doubt 
have been productive of much reckless swearing. In 
many cases where the oath is made and filed for a change 
of the place of trial, the justice must know that there is 
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no substantial ground for the oath, and yet he is required 
to make the change where the terms provided by law as to 
costs have been complied with. It is not for him to say 
whether or not he is biased, nor is it necessary to establish 
bias before a change can be ordered. All that is necessary 
is for the defendant, his agent or attorney, to make oath 
that the ‘defendant cannot, as affiant verily believes, have a 
fair and impartial hearing in the case on account of the 
interest, bias, or prejudice of the justice,’ and paying the 
costs now required of the defendant by section 958, the 
place of trial must be changed.” 

In State, ex rel. Proctor, v. Cotton, reported in the same 
volume of our reports at page 561, MAXWELL, J., after 
quoting sections 958a and 9586, observes: “ Under the 
above sections of the Code it is the duty of the justice, 
upon the filing of the proper affidavit, to change the 
venue. The party moving for the change, however, can- 
not dictate. to what justice the cause shall be transferred. 
He may, however, in his affidavit fora change, state any 
objections to the nearest: justice that he may deem to be well 
founded.” 

There is no escaping the conclusion that these decisions 
are decisive of the case at bar. It is conceded, and there 
can be no doubt of it, that the application for changing the 
place of trial was made in due time and upon a sufficient 
affidavit to entitle the defendant to have the cause trans- 
ferred from Justice Logan’s court, as a matter of right. 
But it is claimed that the affidavit is not sufficient to estab- 
lish the disqualification of Justice Warrick. It was set~ 
tled by the cases to which reference has already been made, 
that objections to the nearest justice, to be available, must 
be made before the venue is changed. The statute provides, 
section 958a, that “thereupon the proceedings shall be 
transferred to the nearest justice of the peace, to whom the 
said objections do not apply, of the same county, to be 
proceeded with,” etc. 
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“Said objections” refer to those mentioned in the prior 
portion of the section, namely, any interest, bias or preju- 
dice of the justice as will prevent him from fairly and im- 
partially hearing the case. How is such disqualification 
to be shown? Manifestly in the same manner as the ob- 
jections to the justice before whom the case is pending are 
made to appear, by the applicant stating in his affidavit 
that he verily believes that he cannot have a fair and im- 
partial hearing on account of the bias and prejudice of the 
nearest justice, naming him. The statute does not require 
that the facts or circumstances upon which le bases his 
belief shall be stated. Ifthe facts were required to be set 
up, then it would follow that the justice before whom the 
objection is made would necessarily have to decide the 
question upon the evidence, and we would then have the 
spectacle of a justice, who was himself disqualified from 
trying the case by reason of his interest, bias, or prejudice, 
determining whether another justice was also disqalified 
from hearing the cause. We cannot believe that the legis- 
lature so intended. The allegation in the affidavit under 
consideration, as to the bias and prejudice of Justice War- 
rick, was just as conclusive on Justice Logan as was the 
averment of his own prejudice. 

The case of McCrory v. McCrory, 36 N. W. Rep. [Wis.], 
603, cited by counsel for plaintiff in error, is not in point. 
That case was decided upon a statute materially different 
from ours. It contained no provision similar to the one 
found in section 958a we have been considering, namely, 
“the proceedings shall be transferred to the nearest justice 
of the peace to whom the said objections do not apply.” 

The affidavit was sufficient, and the district court did not 
err in reversing the judgment of the justice. The judg- 
ment of the district court is therefore 


AFFIRMED, 


THE other judges concur. 
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Gustave W. WILDE, APPELLANT, Vv. Susan P. WILDE, 
APPELLEE, 


FILED OCTOBER 17, 1893. No. 5130. 


1. Contracts Contrary to Public Policy: ENnFrorcement. 
Courts will refuse to enforce contracts which are manifestly con- 
trary to public policy or sound morals. 


2. Divorce: ConTRACTS oF SEPARATION: PLEADING: EVIDENCE, 
Where there is nothing on the face of a contract to sugyest that 
it is founded upon an unlawful consideration the illegality 
thereof must, as a rule, be pleaded when relied upon as a defense. 
But if on the trial it is apparent from evidence material to the 
issues that the canse of action or defense rests upon an agreement 
contra bonos mores the court will of its own motion refuse to 
enforce such immoral agreement, even should both parties assent 
to its enforcement. 7 


: CONTRACTS TO FACILITATE: VALIDITY: COLLUSION. A 


3. 
contract intended to facilitate the procuring of a divorce at the 
suit of either of the parties thereto is void. 

4, : ALIMONY: DISCRETION OF TRIAL CouRT. In the allow- 


ance of alimony upon the awarding of a divorce much discre- 
tion is necessarily conferred upon the district court, and this 
court will not interfere on the grounds that the amount allowed 
is excessive unless there appears to have been a clear abuse of 
discretion. 5 


5. Evidence examined, and found to sustain the decree of the dis- 
trict court. 


AppPEAL from the district court of Custer county. 
Heard below before Hamer, J. 


The facts are stated in the opinion. 


Sullivan & Gutterson, for appellant: 


A contract of separation between husband and wife is 
legal and should be enforced. (Galusha v. Galusha, 116 N. 
Y., 635; Randall v. Randall, 37 Mich., 563; Desbrough 
v. Desbrough, 29 Hun [N. Y.], 592; Carpenter v. Osburn, 
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102 N. Y., 552; Dillinger’s Appeal, 35 Pa. St., 357; 
Hutchins v. Dizon, 11 Md., 29-40; Jones v. Clifton, 101 
U. S., 225; Squires v. Squires, 53 Vt., 208.) Had the 
terms of the second contract been included in the first, the 
entire contract should not for that reason be declared void. 
(Hercein v. People, 25 Wend. [N. Y.],64; Allen v. Affleck, 
64 How. Pr. [N. Y.], 380.) 


R. A. Moore, contra, contending that the contract is in- 
valid, cited: 1 Bishop, Marriage and Divorce, sec. 724; 
Hollowell v. Simonson, 21 Ind., 398; Bullard v. Briggs, 7 
Pick. [Mass.], 540; Wilson v. Bull, 10 O., 256; Tapley 
v. Tapley, 10 Minn., 448; Stiles v. Stiles, 14 Mich., 75; 
Dickerson v. Dickerson, 26 Neb., 318. 


Thomas Darnall, J. 8. Kirkpatrick, and M. McSherry, 
also for appellee. 


Post, J. 


This is an appeal from a decree of the district court of 
Custer county awarding to the defendant, appellee, a di- 
vorce and alimony. As the controversy in this court is 
confined to the question of alimony it is unnecessary to ex- 
amine the petition, answer, or cross-bill. From the reply it 
appears that some nine months prior to the commencement 
of the action the parties entered into a written agreement as 
follows : 


“Articles of agreement, made and entered into this 16th 
day of June, 1890, by and between G. W. Wilde, of 
Broken Bow, Nebraska, party of the first part, and Susan 
P. Wilde, party of the second part, witnesseth : 

“That the said party of the first part hereby covenants and 
agrees, for and in consideration of the covenants and agree- 
ments hereinafter to be made aud kept by party of the 
second part, to pay to party of the second part the sum of 
$2,600 at the dates and in the manner following, to-wit: 


Vou. 37) + SEPTEMBER TERM, 1893. 893 
Wilde v. Wilde. 


“Party of the first part agrees to transfer and indorse to 
party of the second part the sum of $1,315.39 in notes 
now held by party of the first part against H. H. Squires, 
said notes to be accepted by party of the second part at their 
face value with accrued interest added, and amounting to 
_ $1,373.40; to pay party of the second part the sum of 
$1,000 in cash on sixty days demand after August 1, 1890, 
said sum to be evidenced by a promissory note of even date 
herewith; and tg pay to party of the second part the sum of 
$226.60 one year from datc hereof, said sum to be evidenced 
by promissory note of even date herewith, drawing interest ” 
from date until paid at the rate of ten per cent. Party of 
the first part further agrees to execute and deliver to the 
party of the second part a lease of the residence property» 
together with the grounds adjacent thereto and belonging 
with the same, together with all outbuildings on said prem- 
ises, the same being the residence property where the par- 
ties hereto now live. Said lease is to run for a period of 
one year from and after the date upon which the parties 
cease to live and cohabit together as man and wife. The 
party of the second part to have the right to the entire and 
exclusive contro] of said premises for the period of time 
above stated: 

“Provided, however, that party of the second part has 
no right to sublease any portion of said premises without 
the consent of the party of the first part. 

“Party of the first part further agrees to convey to party 
of the second part, by bill of sale having absolute title, one 
phaeton, and all right, title, and interest of the party of 
the first party in and to all the household goods and fur- 
niture of every kind belonging to the parties hereto now 
situate and being in their residence in Broken Bow, to- 
gether with all carpets, pictures, cooking utensils, dishes, 
stoves, the intention of the parties being to convey the in- 
terest of the party of the first part in and to all the per- 
sonal property belonging to the parties, and now situate in 
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their residence at Broken Bow, to the party of the second 
part. 

“Tt is further agreed that party of the second part is to 
have all the clothing belonging to herself and daughter, 
and also all bed-clothes and bedding now owned and used 
by the parties. 

“Party of the first part hereby agrees to convey by 
warranty deed to party of the second part all his interest 
in her homestead. It is further amply agyeed between the 
parties that party of the first part shall convey by war- 
 ranty deed to party of the second part the real estate stand- 
ing in his name in the city of Tama in the state of Iowa, 
said deed to be deposited as an escrow by some person to 
be agreed upon, to be delivered to party of the second part 
when she delivers to party of the first part a certain note 
for the sum of $1,000, executed by party of the first part 
and made payable to Parisade Barrett, the ward and child 
of the party of the second part. 

“Tn consideration whereof the party of the second part 
agrees to accept the above conveyances of money as pay- 
ment in full of all her claims of dower and alimony, and 
all other interest of every kind in the property, both real 
and personal, of the party of the first part, and of all 
claims of every kind held by party of the second part 
against the party of the first part, including any claims 
for alimony, support, and maintenance after the parties 
have ceased to live together as man and wife, including all 
interest of any kind in and to the real estate belonging to 
the party of the first part. 

‘Provided, however, that if the parties continue to live 
together for more than one year after date hereof then this 
shall not in any way affect the rights of the party of the 
second part to said dower or other interest as provided by 
law in and to the property of the party of the first part 
acquired after the expiration of one year from date hereof. 

“Party of the second part further agrees to convey by 
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deed and release to party of the first part all her interests 
of every kind in and to all real estate and property of 
every description owned by party of the first part. For the 
true and faithful performance of the above agreements, 
we bind ourselves, our heirs, executors, and assigns. 

‘Witness our hands the day and year last above written. 

“ (Signed) Susan P. WILDE. 
“Gustave W. WILDE.” 

It is alleged by the plaintiff that he has paid to the de- 
fendant the money mentioned in said agreement, and deliv- 
ered to her the conveyances and evidences of indebtedness 
provided for therein, and that said money and property were 
received by her in full settlement and satisfaction of all 
claims against him or his estate, including alimony, and 
that she has now no interest in or claim upon his property. 
On the part of the defendant it is contended: First—That 
the money and property referred to in the above agreement 
had come into her hands as administratrix of the estate of 
her first husband, and had been turned over by her to the 
plaintiff; hence there was no sufficient consideration for the 
release of her interest in the plaintiff’s property. Second— 
That said agreement was intended to facilitate the procur- 
ing of a divorce, and therefore void as against public pol- 
icy. That the object of the parties was the termination of 
the marriage relation does not, we think, admit of a doubt. 
At the time of the execution of the contract set out above, 
a second agreement was entered into, of which the follow- 
ing is a copy: 

“This article of agreement, made and entered into this 
16th day of June, 1890, by and between G. W. Wilde, of 
Broken Bow, Nebraska, party of the first part, and Susan 
P. Wilde of the same place, party of the second part, wit- 
nesseth: That in consideration of another agreement of 
even date herewith, made between the same parties, and the 
full and complete fulfillment of all .of its conditions by 
each of the parties, it is hereby mutually agreed that 
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neither party to this agreement shall in any manner resist 
the application of the other to obtain a divorce from the 
bonds of matrimony at any time when either party shall 
see fit to commence proceedings for that purpose. In 
witness whereof the parties have hereunto set their hands 
the day and year last above written. 

“Susan P. WILDE, 

“G. W. WILDE.” 

Construing the two instruments together it is very evi- 
dent that their purpose was to facilitate the procuring of a 
divorce at the suit of one or the other of the parties. That 
all similar agreements are contrary to the settled policy of 
the law, and therefore void, is a proposition which will not 
seriously be controverted at this lateday. From the mul- 
titude of cases in point in this country and England, it is 
sufficient to cite the following: St. John v. St. John, 11 Ves. 
[Eng.], 526; Merryweather v. Jones, 4 Giff. [Eng.], 509; 
Sayles v. Sayles, 21 N. H., 312; s.c., 53 Am. Dec., 208; 
Durant v. Titley, 7 Price [Eug.], 577; Muckenburg ». 
fToller, 29 Ind., 141; Hamilton v. Hamilton, 89 Ill., 349. 
(See also Addison, Contracts, p. 254; 2 Bishop, Marriage 
and Divorce [dth ed.], sec. 239.) 

It is earnestly contended by the plaintiff that the last 
named agreement was not the inducement for the relin- 
quishment by the defendant of her interest in his estate; 
and in support of that contention we are referred to her 
testimony, in which she says, on her cross-examination, that 
there was no reference to divorce proceedings until after the 
execution of the other agreement. Itis a sufficient answer 
to this contention that courts will refuse their aid in en- 
forcing similar agreements, not on account of any solici- 
tude for the parties, but as a duty they owe to the cause of 
justice and the integrity of its courts. Whenever it is ap- 
parent that an agreement is contrary to public policy and 
sound morals, it will be iguored by the court, even though 
both parties should assent to its enforcement. (Wight v. 
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Rindskopf, 43 Wis., 344.) Here it is evident that the two 
contracts are parts of the same transaction and must be so 
construed; and neither party will be heard to say that they 
did not contemplate a dissolution of marriage in the face 
of the conclusive proof to the contrary in the written evi- 
dence of their agreement. 

' The remaining inquiry is, whether the amount of ali- 
mony, $2,000, awarded to the defendant is equitable in 
view of the facts as disclosed by the proofs. At the time 
of her marriage with the plaintiff the defendant was en- 
gaged as administratrix under the will of her first husband, 
Barrett, in conducting a hardware store at West Union, 
Custer county, with her brother, John Squires. The 
Barrett estate at said time owned a half interest in said busi- 
ness plus the sum of $135. By provision of the will the 
defendant was entitled to the income from said property so 
long as she remained single, but in case she remarried it 
was to be divided between her two daughters, issue of her 
first marriage. Shortly after the marriage of the parties 
hereto the defendant turned over to the plaintiff the prop- 
erty held by her belonging to the Barrett estate, and the 
latter became her successor, ostensibly as a member of the 
firm aforesaid, and which arrangement continued until the 
month of January 1889. According to the testimony of 
the defendant and Squires, the stock of hardware and bills 
receivable, as shown by an invoice taken at the time the 
plaintiff took possession thereof, amounted to $4,150 over 
and above the liabilities of the firm. To one-half of this 
amount she adds $135, the sum due from said firm to the 
estate, making a total of $2,210 as the amount turned over 
by her to the plaintiff at the time. She testifies also that 
she advanced to plaintiff $100 soon after their marriage, at 
another time $125, and at a third time $85; that he re- 
ceived $275, the proceeds of a house and lot owned by her 
at the time of her second marriage; that he subsequently 
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converted to his own use money belonging to said estate 
amounting in the aggregate to $219, making a total in- 
debtedness to herself and to the said estate of $3,014. 
It is evident that the business was prosperous, since Mr. 
Squires testified that in January, 1889, he sold his half in- 
terest in the firm to the plaintiff for $6,700, and which 
amount was then the reasonable value of the plaintiff’s in- 
terest. 

Both the defendant and her attorney who participated in 
the settlement above referred to testified that the money 
and property mentioned therein were understood to be the 
proceeds of the property of the Barrett estate, for which 
she is required to account as administratrix, and which, ac- 
cording to the testimony of the attorney, Mr. Kirkpatrick, 
was between $300 and $400 less than the amount in which 
the plaintiff was in fact indebted to said estate. The find- 
ing of the district court was in accordance with this con- 
tention, and is, we think, fully warranted by the evidence. 
The court found that the plaintiff was, at the time of the 
trial, possessed of property, over and above all liabilities, 
of the value of $8,500, and which, according to the evi- 
dence, is not unreasonable. In fact the evidence shows 
him to be worth considerably more than the amount above 
named, and which, with the exception of two “claims” in 
Custer county estimated by him to be worth $4,500, was 
accumulated since their marriage, and the product of the 
property held by the defendant in trust for her children. 
There is also reason to doubt the completeness of the 
plaintiff’s showing with respect to his assets and liabilities, 
while it is conclusively shown that he at one time at- 
tempted to make an assignment with the avowed purpose 
of defeating the defendant’s claim of alimony. It cannot, 
in view of the facts stated, be said that the judgment of 
$2,000 is excessive. A large discretion is conferred upon 
the district court in such cases, and to warrant an inter- 
ference by this court there must have been an evident 


Vou. 37] SEPTEMBER TERM, 1893. 899 


Forbes v. Petty. 


abuse of discretion. The decree of the district court is in 
all things 
AFFIRMED. 


THE other judges concur. 


Greorce W. Forses v. EpwarpD Petry. 
FILED OcToBeR 17, 1893. No. 4891. 


1. Pleading: Remepy ror Dersct. Where a pleading is suffi- 
cient in substance, but wanting in form or completeness, the 
remedy is by motion, and not by demurrer. 


2. Conversion: PLEADING: DEFENSE OF ARBITRATION AND SET- 
_ TLEMENT: EVIDENCE. In an action for the value of property 
alleged to have been converted by the defendant, the answer was 
“That * * * the defendant had a full and complete settle- 
ment, and a full and complete arbitration and settlement, of all 
matters and things iu dispute, which settlement and arbitration 
included al] matters and things in controversy between plaintiff 
and the defendant at the time, and, more especially, the matter 
referred to in the petition.’’ Held, To present the issue of set- 
tlement as a distinct and separate defense, and that the defend- 
ant is not confined to proof of the arbitration alleged. 


3. Evidence examined, and held sufficient to sustain the judgment 
of the district court. 


Error from the district court of Douglas county. Tried 
below before CLarkson, J. 


H. D. Estabrook and Charles E. Clapp, for plaintiff in 


error. 
Gregory, Day & Day and W. W. Morsman, contra. 
Post, J. 


This was an action by the plaintiff in error in the district 
court of Douglas county to recover the value of twenty- 
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two calves and their increase, alleged to have been con- 
verted by the defendant in error in the spring of 1880. 
The answer contains several defenses, but one of which 
will be noticed, viz.: “‘ That in the year 1881 this defend- 
ant had a full and complete settlement, and a full and 
complete arbitration and settlement, of all matters and 
things in dispute, which settlement and arbitration in- 
cluded all matters and things in controversy between 
plaintiff and defendant at the time, and, more especially, 
the matter referred to in the plaintiff’s petition.” 

The controversy concerning the calves grew out of thie 
following facts: In the year 1878, Petty, the defendant in 
error, who was in the employ of Forbes, the plaintiff in 
error, caring for certain cattle on the range in the then ter- ~ 
ritory of Dakota; made a contract to purchase from the 
latter twenty-five cows. Although said agreement was 
never consummated by payment or change of possession of 
the cows, Petty, in the spriug of 1880, claiming to own 
them, branded their offspring, the calves in controversy, as 
his own. In the year 1881, there being other contentions 
between the parties, it was mutually agreed to submit certain 
matters, to arbitration, The allegation of the answer that 
all matters of difference were thus submitted is unsupported 
by the proof, since it is clear that the question now at issue 
was not thus submitted. At the trial below the defendant 
was permitted by the court to prove that at the time of the 
arbitration the plaintiff’s claim on account of the calves 
was settled by an agreement of the parties, in substance, 
that the former should relinquish al! claim to the cows and 
calves, and that the latter should take them as they then 
were on the range, gather them himself, and brand them 
with hisown brand. Objection was made to the introduc- 
tion of this proof, which was overruled, and the ruling of 
the court thereon presents the first question for our consid- 
eration. 

It is claimed by the plaintiff that the only question at 
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issue is that of the arbitration, On the other hand it is 
contended by the defendant that he is not confined to the 
arbitration alleged, but that his answer presents as well the 
issue of settlement, as a distinct and separate defense in no 
way depending upon the question of arbitration. We agree 
with counsel for the defendant that the proof of settlement 
was rightly admitted under the issues. When tested by 
an objection in the nature of a demurrer it’ is clear that 
both defenses are sufficiently alleged in the answer. Had 
it been assailed by a motion for a more specific statement 
of the matters alleged therein, snch objection would have 
been well taken. Where a pleading is sufficient in sub- 
stance, but wanting in form or completeness, the remedy is 
by motion, and not by demurrer. This rule is too well set- 
tled to require the citation of authority. 

It is argued that the verdict is against the clear weight 
of evidence, and that the motion for a new trial should 
have been sustained on that ground. The evidence is 
certainly conflicting. The defendant testifies substantially 
as above stated, and is corroborated by Fowler, an ap- 
parently disinterested witness, who says, referring to the 
alleged settlement: “And among other things, the cows 
or heifers that Petty was supposed to have agreed upon to 
purchase in 1879 or 1880, and their offspring, was deter- 
mined not by thearbitrators, however, as Petty and Forbes, 
at the time of the arbitration, made an agreement that the 
cows and calves were not to go into the arbitration, but 
were to be turned back to Forbes on the ranch by Peity; 
Forbes having authority from Petty to counter-brand the 
calves that had been branded the year previous.” They 
are, however, contradicted by the plaintiff, who is corrob- 
orated by the following letter: 

“Hor Sprines, April 7, 783. 

“Mr. Forbes—Dear Srr: I have an offer to sell my 
cattle, and before I do so, and in order to have no hard 
feelings, I now write to you to know what you will take 
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for those eighteen head of two-year-olds in my brand, from 
the fact that if I sell it will be by book tally, and it will 
save lots of trouble for me to pay for those cattle. Please 
write soon, and oblige. : 
“Yours truly, E. Perry.” 

This letter is explained by the defendant as follows: In 
the spring of 1883 he was about concluding a sale of his 
cattle as they ran on the range to the proprietor of a 
neighboring ranch when the manager thereof, who had 
heard of the controversy growing out of the branding of 
the calves above referred to, made the offer, otherwise sat- 
isfactory, conditioned that the defendant would “clear the 
matter up.” He then, to use his own language, “ wrote 
Mr. Forbes, expecting to pay him a certain amount of blood 
money to settle the difficulty.—to hush the matter up.” 
This explanation, while not entirely convincing, evidently 
satisfied the jury, and is not so radically inconsistent with 
the theory of the defense as to warrant interference by us. 

There are other assignments of error, but they merely 
present different phases of the two questions we have con- 
sidered. We find no error in the record and the judg- 
ment is 

AFFIRMED. 


THE other judges concur. 


Ezra E. Howarp et AL. v. Ezra Brown ET AL. 
FILED OCTOBER 17, 1893, No. 4688.. 


1. Public Highways: EstaBLisHMENT: CONSTRUCTION oF STAT- 
UTE, The provision of section 7,chapter 78, Compiled Statutes, 
that roads must not be established through any burying ground, 
or any garden, orchard, or ornamental ground, etc., without the 
consent of the owner, applies only to roads established under the 
general provisions of the road law. 
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2. : ESTABLISHMENT ON SECTION LINEs: POWER OF COUNTY 
Boarps. The establishment of section-line roads is governed 
by the special provisions of section 46 of the road law, by which 
all section lines are declared to be public roads, and may be 
opened as such whenever, in the judgment of the county boards, 


the public interest demands. 


Error from the district court of Clay county. Tried 
below before Morris, J. 


S. W. Christy, for plaintiffs in error, cited: Smart v. 
Hart, 44 N. W. Rep. [Wis.], 514; Clark v. Phelps, 4 Cow. 
{N. Y.], 202; People v. Judges of Dutchess County, 23 
Wend. [N. Y.], 360; Harrington v. People, 6 Barb. [N. 
Y.], 612; Tompkins v. Hyatt, 28 N. Y., 355. 


Wm. M. Clark and M. 8. Edgington, contra. 


Post, J. 


This was a proceeding in equity in the district court of 
Clay county, by the plaintiffs in error, to enjoin the defend- 
ants in error, the county clerk and members of the board 
of supervisors, from opening a road along the section line 
between sections 26 and 35 in township 5, range 6, adjoin- 
ing the city of Edgar, in said county. The ground upon 
which the relief is sought is that the plaintiffs are the 
owners in fee-simple of the west half of the northeast 
quarter of section 35, and the southwest quarter of the 
southeast quarter of section 26; that they have a valuable 
orchard of apple trees on the line between the two sections, | 
which would be destroyed by the opening of the threat- 
ened road along said line; also that it would necessitate the 
digging of a new well and the removal of their tanks, wind - 
mill, feed yards, and sheds, to their great damage and in- 
convenience, A demurrer to the petition was sustained by 
the district court and the action dismissed, whereupon the 
cause wis brought into this court by petition in error. 
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The only question which calls for notice is whether. the 
petition states a cause of action. ‘The reliance of plaintitfs 
in error is upon the provisions of section 7, chapter 78, 
Compiled Statutes, entitled “Roads,” as follows: “The 
commissioner is not confined to the precise matter of the 
petition, but may inquire and determine whether that or 
any road in the vicinity, answering the same purpose and 
in substance the same, be required ; but such road must not 
be established through any burying ground which is ex- 
empt from execution, nor through any garden, orchard, or 
ornamental ground contiguous to any dwelling house, so 
as to cause the removal of any building without the con- 
sent of the owner.” 

From a careful reading of the chapter above referred to, 
it is evident that sections 4 to 35 thereof, inclusive of both 
sections, have reference to the ordinary proceeding for the 
establishment of roads in which a petition and notice are 
essential in order to give the county board jurisdiction to 
act, and are not applicable to section-line roads, which are 
governed by the special provision contained in section 46, 
as will be observed hereafter. Sections 6,7, 8, and 9 have 
especial reference to the appointment, powers, and duties of 
the commissioners to examine the route propo-ed by the 
petition, and determine the expediency of the road as well 
as the location thereof. The provision of section 7, that 
“such road must not be established through any orchard 
* * * so as to cause the removal of any building,” 
etc., was designed as a limitation upon the discretion of the 
county board in cases of roads established by petition. 

Provision is made for public roads on all section lines 
by section 46 as follows: “The section lines are hereby de- 
clared to be public roads in each county in this state, and 
the county board of such county may, whenever the public 
good requires it, open such roads without any preliminary 
survey, and cause them to be worked in the same manner 
as other public roads; Provided, That any damages claimed 
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by reason of the opening of any such road shall be appraised 
and allowed as nearly as practicable in manner hereinbe- 
fore provided; And provided further, That the county board 
before opening such section-line road shall direct the county 
surveyor to perpetuate the existing government corners 
along such line by planting monuments of some durable 
material with suitable witnesses, whenever practicable, and 
make a record of the same.” ‘he effect of this provision 
is to make section lines public highways, to be opened for 
use whenever, in the opinion of the county board, the pub- 
lic good requires. Here there is no limitation upon the 
discretion of the board, and no such exception with re- 
spect to gardens, orchards, or buildings as is found in 
section 7, 

The special provision of the section last quoted must 
prevail rather than the general provisions of the road law. 
Such is the well settled rule in this state. (See Albertson v. 
State, 9 Neb., 430.) One who, since the adoption of the pres- 
ent road law, erects buildings or plants trees on a section line 
does so at his peril, and with the knowledge that the county, 
which is but the agent of the state in the exercise of the 
sovereign power of eminent domain, may, whenever the , 
interest of the public demands, compel their removal. It 
appears from the petition that the county board, in the ex- 
ercise of their discretion, have, in due form, adjudged that 
the necessities and convenience of the public will be best 
served by the opening of a highway along this particular 
section line. That tribunal is by law clothed with exclu- 
sive jurisdiction of the subject, and its judgments and or- 
ders are fiual and conclusive, at least when assailed in a 
collateral proceeding. The judgment of the district court 
is right and must be , 


AFFIRMED. 


Tue other judges concur. 


INDEX. 


Abatement. See BAsTaRDY. 


Accord and Satisfaction. z 
In an action for the value of property alleged to have been 


converted by the defendant the answer alleged ‘‘ That the 
defendant had a full and complete settlement, and a fall 
and complete arbitration and settlement, of all matters and 
things in dispute, which settlement and arbitration in- 
cluded all matters and things in controversy between 
plaintiff and the defendant at the time, and, more espe- 
cially, the matter referred to in the petition.” Held, To 
present the issue of settlement as a distinct and separate 
defense, and that the defendant is not confined to proof of 
the arbitration alleged. Forbes v. Petty......ccserecsecereesseee 


’ Account, See MecHanics’ LrEns, 8, 11. 


Accounting. See InsTRuCTIONS, 9, PARTNERSHIP, 3. 


Acquiescence. See EsToPret, 1. 


Actions. See ATTACHMENT, 1. CourRTs, 3, 4. EVIDENCE, 


1. 


9. FALSE REPRESENTATIONS. PLEDGES, 1. 
An employe may maintain an action for wages against the 
purchaser of his employer’s business where a promise to 
pay the wages was a part of the consideration for the 
property sold. Barnett 0. Pratt ...cccccoccsosessescee seccereesees 


In the case discussed in the opinion it was held, that a tax- 
payer whose property had been destroyed by fire could not 
maintain an action against a water company for a failure 
to furnish water under a stipulation made by the com- 
pany’s assignor with the city, constantly, day and night, 
to keep all fire hydrants supplied with water for instant 
service, although a compliance with the agreemdht would 
have prevented the loss. aton v. Fairbury ,Water- Works 


Actions Quia Timet. See QuIzTING TITLE. 


Acts. 


See STATUTES. 


Admissibility of Evidence. See EvipENcez. 
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Adverse Possession. 

1. The possession of one’s agents is, for the purpose of the 
statute of limitations, the possession of the principal. 
Lantry. 0; Prk ise scssasccsssscscssscesdecsevssecdceccnvaccases ese seses 

2. Atax deed purporting on its face to convey title to land, 
although void for failure to comply with the statute, af- 
fords color of title nnder the general statute of limitations, 
Id. 

3. One may plead adverse possession and is entitled to the 
benefit of the statute relating thereto, although he was a 
non-resident and absent from the state dnring a portion or 
all of the period covered by his possession. Jd. 


os 


Where land is especially adapted to the purposes of graz- 
ing and hay-growing, and one claiming ownership thereto 
has every year for a periodof more than ten years cut the 
grass,and harvested and disposed of the hay from such 
portions of the land as its character permitted, so using 
the land in connection with, and in the same manner as 
he used other tracts owned or claimed by him and adja- 
cent thereto, there being at different periods fences or 
plowed strips not entirely enclosing the whole, but of such 
a character as to indicate a connection between the tracts, 
and where the person so using the land paid all the taxes 
thereon, and at intervals warned off trespassers and dis- 
trained cattle thereon found grazing, held, that such acts 
constituted actual, continuous, notorious, and adverse 
possession for the statutory period. Id. 


Affidavits. See ATTACHMENT, 2. BILL oF EXCEPTIONS, 2. 
EXEMPTIONS, 2. MECHANIcS’ LIENS, 10,11, 15. VENUE, 
Agency. See ADVERSE POSSESSION, 1, 3. RAILROAD Com- 
PANIES, 3. 
Agents. See MecHAnics’ LrgEns, 1. 
Agistment. See ANIMALS, 1. 
Alimony. See Divorce, 4. 
Allotments of Land. See Inp1ays. 
Amendments, SEE ATTACHMENT, 2. ELections, 4. Ime 
PEACHMENT, 7. PLEADING, 2. REVIEW, 25. 
Animals. 
1. Under the herd law, ch. 2, art. 3, Comp. Stats., a person 
having the custody of cattle for the purpose of depastur- 
ing the same, although without compensation from the 


general owner, is liable for damage done by them upon the 
cnltivated land of another. Laflin v. Svoboda........c0. ase 
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368 
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Animals—conciuded. 


2. 


In such case the person injured is not confined to the lien 
provided by, statute, but may maintain an action for dam- 
ages. Id. 


3. Where cattle trespass upon the unenclosed land of another 


party and destroy the hay stacked thereon, the owner 
may recover the value of the property destroyed, but will 
have no lien on the stock which destroyed the same. 


Brown 0. Sylvester .cccceeerccssessarcoceccccccerccccctcsecsaserseceesees 870 


. Where there is no actual enclosure and it is sought to 


bring lands within the provisions of sec. 8, ch. 2, art. 3, 
Comp. Stats., there must be a strip plowed around such 
land at least one rod in width. The plowing of two fur- 
rows a rod from each other is not a compliance with the 
statute. Td. 


Appeal. See CounTizs,1. Liquors, 4,5. REVIEW. 


1. 


In a civil action in the county court an appeal is to be 
taken in the same manner as if hefore a justice of the 
peace. MeKinley v. Chapman onsscccccrecssere Perrrererrer pee sonese 
A party appealing from a judgment of a justice of the 
peace to the district court may dismiss his appeal without 
the consent of the appellee, at any time before the cause 
is submitted to the court or jury. Eden Musee Co. v. Yohe, 


. On appeal from the county court to the district court the 


issues to be tried sbould be confined to those tried in the 
county court, except that new matter arising in the interim 
may be pleaded in the district court. Spurgin v. Thomp- 
GON ssivcdserenssasestosiasersdveseseetossseavepasesecses' sevesan craves tesseise 


. The supreme court is without jurisdiction to try a case on 


appeal where the transcript therefor is not filed within 
six months after the rendition of the judgment sought to 
be appealed from. Withnell v. City of Omaha. ncrccccecsser 


. An undertaking for an appeal delivered to the county 


judge at 9:30 P. M. of the tenth day after the judgment 
is rendered is within ten days, and the appeal is taken 
within the time fixed by the statute. McKinley v. Chap- 


IAN cevccnrerece dee ce. meereeerecerscceone Reece nee ese unsceenteeneseetarescees 


. It is not the practice, where cases are brought into the su- 


preme court by appeal, to receive evidence offered by the 
appellant and rejected by the district court. If evidence 
material to the issues in an equitable proceeding is rejected 
by the district court the remedy therefor is by petitiou 
in error. Phoenix Mutual Life Ins. Co. v. Brown......se.00. 


%. A defeated party to an action in the county court, who 
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Appeal—concluded. 
promptly orders a transcript of the proceedings to be pre+ 
pared for the purpose of appealing the case, will not be 
denied the right of appeal becanse the county judge 
fails to prepare the transcript within thirty days after the 
rendition of judgment. Omaha Coal, Coke & Lime Co. v. 


FAY. ccosverssscrornesstecese ctececees senesnces senevsesscoeeseseeasenee sense 


8. Where a transcript for the purpose of appealing a case to 
the district court is filed after the statutory period has 
elapsed, the appellee by filing pleadings and contesting 
the case on its merits waives his right to object to the de- 
lay, even though this action be taken after the overruling 
of a motion by him made challenging the validity of the 
appeal. Jd. 


Appearance. See GARNISHMENT, 4. 
Appropriation Bills. See StaruTss, 9. 


Appropriations. See IMPEACHMENT. LEGISLATIVE APPEO- 
PRIATIONS. 


Arbitration. See ACcoRD AND SATISFACTION. 
Articles of Impeachment, See IMPEACHMENT. 
Assessments. See METROPOLITAN CITIES, 1. 

Assets. See SET-Orr anD CouNTER-CLAIM, 4. TRUSTS. 
Assignments. See MERGER. RAILROAD COMPANIES, 3. 


Assignments for Benefit of Creditors. See Vorun- 
TARY ASSIGNMENTS. 


Assignments of Claims. See MacHANics’ Liens, 12, 
Assumpsit. See EvIDENCcE, 7. 


Attachment. See GARNISHMENT. REPLEVIN, 1. Rus AD- 
JUDICATA, 2. SH#RIFFS AND CONSTABLES, 2, 
1, An action can be maintained on a claim before it is due 


only in the exceptional cases enumerated in section 237 of 
the Code. Caulfield v. Bittenger......... eeceeeseaateeecocscssecsces 


68 


542 


2. An affidavit for the issuance of an attachment may be — 


amended by leave of the court, even after a motion to 
quash the proceedings is filed, because of that particular 
defect. Clarke Banking Co. v. Wright.....csccccsoscs ovocsesece 


3. Where a plaintiff in attachment claims the debt for which 
he sues was fraudulently contracted, and, to sustain snch 
claim, offers in evidence a statement made by the debtor 
to his banker, and by the latter communicated to plaint- 


382 
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Attachment—concluded. 
iff, to render such communication admissible it must be 
identical with the statement made, or the substance of jt, 
and not the banker’s conclusion deduced therefrom. <Kil- 
patrick v. MePheely ......... dsbseddesecteess docdocseeeccsdsisdesaceonss 
4. Under section 946 of the Code, where several attachments 
are levied upon the same property, or the same persons 
are made garnishees in several cases, the justice issuing 
the order first served may, upon motion of any of the 
plaintiffs, determine the amounts and priorities of the 
several attachments; and he has authority to do this as 
well when the validity of some of the attachments or gar- 
nishments is disputed as when their validity is unques- 
tioned. State v. Duncan........0 0.0. crdecveccesevencceasocscssvecece 
Attorney and Client. See PLepgzs,2. REVIEW, 28. 
Extreme caution should be observed by an attorney in deal- 
ing in any manner with property in which his clients are 
interested. Rabenv. First Nat. Bank of Aurora ......0008 
Attorney General. See IMPEACHMENT. 
Attorneys’ Fees. See Costs, 1. 


Auditor of Public Accounts, See LEGISLATIVE APPRO- 
PRIATIONS. 


Australian Ballot Law. See ELEcTions. 
Ballots. See ELEcrTIons. 


Banks and Banking. See EvIpDENCE, 6. NEGOTIABLE IN- 
STRUMENTS, 5. PARTIES. RECEIVERS. SET-OFF AND 
CoUNTER-CLAIM, 4. TRUSTS 

1, A banking corporation, organized under the laws of Ne- 
braska, has no power to become a stockholder in an insur- 
ancecompany. Bank of Commerce v. Hurt .........00. oe seceee 


2. The cashier of a banking corporation has, by virtue of his 
office, no authority to accept, in payment and discharge of 
a debt due the hank, certificates of the capital stock of an 
insurance company. Id. 


3. The acts of the directory of a banking corporation, in 
dealing with and investing the funds of the stockholders, 
to bind the bank, must be confined to the expressed pur- 
poses for which the bank was incorporated, and to purposes 
necessarily incidental thereto in the successful conduct of 
its legitimate business. Id. 

4. Saturday, May 31, 1890, about the close of banking hours, 
a person indorsed in blank and deposited to his credit in 
a bank in Wymore certain checks drawn to his order ona 
bank in Cortland. Wymore and Cortland are twenty- 
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Banks and Banking—coneluded. 


seven miles apart, but connected by telegraph, telephone, 
and railroad lines. A mail left Wymore at 6 P. M. daily, 
arriving at Cortland at9 P. M. The Wymore bank made 
no inquiry of the Cortland bank as to whether the checks 
were good, nor did it at any time advise the Cortland bank 
that it held the checks, bnt on the day of their receipt 
mailed said checks to a bank in St. Joseph, which bank 
sent them by mail to a bank in Omaha, and this latter 
bank sent them by mail to the bank in Cortland, at which 
they arrived on June 5, and were then protested for non- 
payment. Held, That the Wymore bank did not present 
the checks for payment to the Cortland bank in a reason- 
able time, and that the indorser was thereby discharged. 
First Nat. Bank of Wymore v. Miller wsccccccsssccesceveccvencoes 


Bastardy. 
The prosecution of the father of a bastard child, under ch. 


Bias. 


37, Comp. Stats., does not abate by the death of the child 
pending the prosecution. Hanisky v. Kennedy...cccorscsceoes 


See VENUE. 


Bill of Exceptions. See Review, 14, 22. 


1, 


Bills. 


The evidence embraced in a stipulation of facts between 
parties to a case tried in the district court must be embod- 
ied in the bill of exceptions. Otherwise it will not be 
examined by the supreme court. Perry v. State .....coree 


. Upon the consideration of a motion for a new trial where 


there were used several affidavits identified by the clerk 
of the court, and counsel for the respective parties having 
stipulated that the affidavits contained all the evidence 
offered on either side on said motion, and counsel, upon 
whom was served the proposed bill of exceptions, having 
returned the same without suggestion or amendment, and 
the said clerk having settled the proposed bill of exceptions, 
a motion to strike out said affidavits because not shown to 
have been used on the determination of said motion, or 
identified in the bill of exceptions, must be overruled. 
Wheeler v. O10 ...ersereecccecsceeccsccnsce rosea soeessccesocecesseeses 


See STATUTES, 8. 


Bills of Exchange. See Cuzcks, 2. 
Board of Public Lands and Buildings. See Impraon- 


MENT. STATUTES, 6. 


The functions of the board of public lands and buildings, in 


passing upon claims against the state, and in the selection 
of subordinate officers and agents authorized by law, are 
in their nature quasi-judicial. State v. Hastings .....-...04.- 


500 
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Board of Public Works. See METROPOLITAN CITIES. 


Bona Fide Purchasers. See CHATTEL MoRrTGAGES, 4. 
COBPORATIONS, 1. Equity. HomEstEabs, 1. VENDOR 
AND VENDEE, 3. 


Bonds. See APPEAL, 5. RAILROAD CoMPANIES, 1, 2, 3. RES 
ADJUDICATA, 1. 


Boundaries. 
1. Where a government corner between two adj oining land- 
owners has been obliterated, the exact location of the cor- 
ner may be determined by the jury from the evidence in 
an action of ejectment, and it is unnecessary first to estab- 
lish the corner by an action in equity. Kittell v. Jenssen... 685 


2. The original government corner had been tampered with, 
and there were three points alleged to be the true corner, 
There being no one to identify positively any point as the 
correct corner established by the government, he/d, that 
surveys from known government corners both north and 
south and east and west of the corner in dispute, by which 
it was located on a line with other corners on both of said 
lines, and each land-owner would thereby be given the 
full amount of land called for by his patent, would be 
preferred to asurvey which was not begun at a known 
government corner and lacked many of the elements of 
certainty, and which gave one of the land-owners mnch 
more thau he was entitled to under his patent, and the 


other less, Woods 0. West. .....cseccersssserccsrecscsvccasssesecrees 400 
Breach of Contract. See Conrracts, 7. Warrr CoMPA- 
NIES. 


Breach of Warranty. See Damagss, 2, 3.° SALES, 6, 7, 9. 
Bridge Contracts. See CounTiEs, 2. 

Briefs. See REVIEW, 26. 

Builders’ Bonds. See Res ADJuprcaTa, 1. 


Burden of Proof. See Corrorations, 3. Dwuress,1. Rae 
VIEW, 27. 


Carriers. See RAILROAD COMPANIES, 4. TELEGRAPH CoMm- 
PANIES. 


Cashiers. See BANKS AND BANKING, 2. 
Cattle. See ANIMALS. 
Certificates. See ELEctrIons, 6. 


Challenge. See Jury, 2-4. 
61 
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Change of Venue. See VENUE. 


Chattel Mortgages. See FRAUDULENT CONVEYANCES, 2-7. 


1. 


~ 


REPLEVIN, 1. REVIEW, 27. VOLUNTARY ASSIGN- 
MENTS, 1. 
Instructions on question of presumption of fraud in a 
chattel mortgage arising from the fact that there was no 
change of possession of the chattels, set out in the opin- 
ion, held, to fairly state the law. Houck v. Heinzman...... 


. The evidence of good faith to overcome presumption of 


fraud, arising from the fact of continued possession by the 
mortpagor of property conveyed by a son to his nother, 
discussed in the opinion, held sufficient to support a ver- 
dict in favor of the validity of the mortgage. d....... % 


. Whether the description of property in a chattel mortgage 


and the other inquiries which the mortgage itself suggests 
are sufficient to enable third persons to identify the mort- 
gaged property is a question of fact for the jury. lowa 
Savings Bank v. Dunning.......0.c00seeees Sevesdesvicessicesessveesed . 
A description of property covered by a chattel mortgage 
which will not enable third persons, aided by inquiries 
which the mortgage itself suggests, to identify the mort- 
gaged property is not constructive notice to good-faith pur- 
chasers thereof for a valuable consideration. Id. 


Chattels. See REPLEVIN, 2. 


Checks. See BANKS AND BANKING, 4. NEGOTIABLE In- 


1, 


STRUMENTS, 2. STATUTE OF LIMITATIONS, 1. 
An ordinary check is not designed for circulation, but for 
immediate presentment, and to charge an indorser must 
be presented’ with all due dispatch and diligence consist- 
ent with the transaction of other commercial business, 
First Nat. Bank of Wymore v. Miller........ SevSecsaessesinerhees 


. Greater diligence is required in presenting ordinary checks 


for payment than in presenting bills of exchange. Whether 
an ordinary check has been presented for payment by the 
indorsee thereof in such a reasonable time as to hold the 
indorser must be determined from the facts and circum- 
stances of each particular case. Id. 


Children. See PARENT AND CHILD. 


Cities. See METROPOLITAN CITIES. MUNICIPAL CORPORA: 


TIONS. VILLAGES. 


Citizenship. See INDIANS. 


Claims. See IMPEACHMENT. 


466 


322 
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Code. See Courts, 3. 

Collateral Attack. See JupeseEnts, 5, 10, 
Collateral Security. See Mortaaass, 5. PLEDGES, 
Collusion, See Contracts, 2. 

Color of Title. See ApvERSE PossEssion, 2. 
Commission. See Usury, 2. 


Commission Merchants. See GAMBLING CONTRACTS. 
Usury, 3. 


Commissioner General. See LuaisLaTIVE APPROPRIA- 
TIons, 1. 


Commissioner of Public Lands and Buildings. See 
IMPEACHMENT. 


Commodities. See SALEs, 5. 


Common Carriers. See RAILROAD COMPANIES. TELE 
GRAPH COMPANIES. 


Condonation. See Divorcz, 1. 

Confessions. See CrimINAL Law, 1, 4. 

Conflict of Laws. See Res ApsupicaTa, 2. 
Consequential Damages. See Damacgs, 2,3. SALES, 7, 9. 


Consideration. See ConTRacts, 5. EQUITY. FRAUDULENT 
CONVEYANCES, 3. 


Constitutional Law. See CoRPoRATIONS, 2,4. IMPEACH- 
MENT. INDIANS. SraTUTEs, 1, 2, 7. 
1, Chapter 16, Session Laws of 1893, providing for supreme 
court commissioners, is not in conflict with the constitu- 
tion. In re Supreme Court Commissioners......s..ssccessseccee G55 


2. The power of impeachment conferred by the constitution 
upon the legislature extends only to civil officers of the 
state, and this power cannot be exercised after the person 
has gone out of office. State v. Hill..sccccccsssccessescsesscecese 80 


3. The provision of the statute authorizing suit to be main- 
tained against the party legally bound for the support of 
an insane person, by the county which has paid for the 
care, board, and treatment of such insane person at the 
insane hospital of this state, upon the finding of such in- 
sanity by the commissioners of said county, is in conflict 
with sec. 1, art. 9, of the constitution of Nebraska, and 
is, therefore, inoperative and void. Baldwin v. Douglas 
COUNLY, cssccedasssavnsiessevoescaessssessctseued euonccnedesesesiedboscsesee 2OB 
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Construction. See ELECTIONS, 2. 


Constructive Notice. See CHATTEL MortTGAGEs, 4. 


Constructive Service. See Courts, 4. DivokceE, 6. 


Contests. See ELEcTIONs, 4. 


Continuance, See New Trial, 2. 


Contractors. See REs ADJupICcATA, 1. 


Contracts. See Actions, 1. GAMBLING ConTRACTS. ME- 


CHANICS’ LIENS, 13. MoRTGAGES, 2, PRINCIPAL AND 
Surety, 2. REPLEVIN, 2. SALEs,5,7, 9. STATUTE 
OF FRAUDS, 3. Usury, 3. VENDOR AND VENDEE, 2. 
WATER COMPANIES. 
Courts will refuse to enforce contracts which are manifestly 
contrary to public policy or sound morals. Wilde v. Wilde, 


. A contract intended to facilitate the procuring of a divorce 


at the suit of either of the parties thereto is void. Id. 


. Where a contract is capable of two constructions, the one 


making it valid and the other void, the law will adopt the 
construction that upholds the contract. forrissey v. 
Broomal.nciccovcccsccscesoecccscccsccscsevsen seecsseensersenesees Sesen sess . 


. Ordinarily where the right to terminate a contract on no- 


tice is reserved in the instrument itself, without fraud or 
mistake, and with the actual knowledge and consent of 
all the parties thereto, such reservation is valid, and the 
exercise thereof will be enforced by the courts, if not con- 
trary to equity and good conscience. [dursssersecscseeserees 


. A telegraph company had printed on its message blanks: 


“The company will not be liable for damages in any case 
where the claim is not presented in writing within sixty 
days after sending the message.’’ Held, An attempt on 
the part of the telegraph company to limit its liability; 
that this clause, if regarded as a contract, was without 
consideration, unjust, unreasonable, and violative of sec. 
12, ch. 89a, Comp. Stats. Pacific Telegraph Co. v. Under- 


WOO ssc viveas ceestsdssvees cisens eoedeSocvse esisedesesisacesienesetereaves sae 


. Where there is nothing on the face of a contract to sug- 


gest that it is founded upon an unlawful consideration, 
the illegality thereof must, as a rule, be pleaded when 
relied upon as a defense. Butif on the trial it is apparent 
from evidence material to the issues that the cause of ac- 
tion or defense rests upon an agreement contra bonos mores 
the court will of itsown motion refuse to enforce such im- 


_ moral agreement, even should both parties assent to its 


enforcement. Wilde v. Wilde...... sdneSaecesccesbecbediaeesieeséets 


891 


784 


766 


315 


891 
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Contracts—concluded. 

7. A person held a mortgage upon certain lots upon which 
the owner desired to negotiate a loan for the purpose of 
erecting a building thereon. The contractors promised in 
writing if the mortgagee would release his mortgage they 
would pay him the amount thereof out of payments made 
to them for material asthe building progressed. Held, 
That a release by the mortgagee was a sufficient considera- 
tion for the promise of the contractors. Henry & Coats- 
morth Co, v. Fisher dick ....csssevensoeccecsccresssver senses sovesesvece 207 


Contributory Negligence. See NEGLIGENCE, 4. 
Conventions. See ELECTIONS, 6. 

Conversion. EVvIDENCE,5. TROVER AND CoNVERSION. 
Copies. See EviDENCE, 4. 


Coroners. 

1. A coroner can lawfally hold an inquest upon the dead 
bodies of only such persons as are supposed to have died 
by unlawful means. Lancaster County v. Holyoke........0+0 328 

2. Without the impaneling of a jury as provided by the stat- 
ute, a coroner is not entitled to any fees for inspection and 
examination of the body of a person found dead in his 
county. Id. 

3. The word “viewing,’’ as found in sec. 7, ch. 28, Comp. 
Stats., means something more than looking, seeing, be- 
holding. It means inspection and investigation, an in- 
quiry by a coroner and ajury. Id. 


Corporate Franchises. See Quo WARRANTO. STREET 
RaAILWAays. 


Corporations. See BANKS AND BANKING. EVIDENCE, 6. 
NEGOTIABLE INSTRUMENTS, 5. 

1. Anofficer of a corporation for pecuniary profit, who in good 
faith purchased at judicial sale the property of the cor- 
poration, will be protected in such purchase, provided he 
shows affirmatively that he has, as indicated, paid the 
full value of the property of which he so became the 
purchaser. Horbach v. Marsh. ...cccccessevecssvevecsesessevsvenes 22 


2. Under sec. 4, art. 11, of the constitution of Nebraska 
the original subscribers for stock of a corporation or joint 
stock association are liable to the creditors of such cor- 
poration or association for the amount unpaid on said sub- 
scription, and such liability shall follow the stock with- 
out releasing such subscriber. Commercial Nat. Bank of 
Omaha v. Gibson. ...sseccoeseccrece versssecsecescccetossesecssessesses THQ 
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Corporations—coneluded. 
8. A stockholder of a corporation who seeks as such to im- 


press with an express trust the property of such corpora- 
tion regularly sold at judicial sale to an officer of such 
corporation should commence proceedings within a rea- 
sonable time after such sale, and must, when such pro- 
ceedings are unreasonably delayed, establish by a pre- 
ponderance of the evidence the facts upon which such 
trust is based. Horbach v. Marsh...... cececscee cocsocecsceeoocees 


The constitutional requirements, that the exact amount 
justly due shall be first ascertained, and that the corporate 
property shall have been exhausted before enforcing in- 
dividual liability for unpaid subscription for stock, are 
sufficiently met by the rendition of a judgment and the 
return of an execution nulla bona against the corporation 
whose stockholders are sought to be held liable to its 
creditors. Commercial Nat. Bank of Omaha v. Gibson...... 


Co-Servant. See MASTER AND SERVANT. 
Costs. 


1. 


Under the valued policy insurance act of 1889, an attor- 
ney’s fee to be taxed as costs can only be allowed upon 
proof of what constitutes a reasonable fee. The petition 


_ in an action upon an insurance policy should contain a 


demand for such fee, and the question should be presented 
to the trial court. German Ins. Co. v. Eddy. ....scceccsscceees 


. A defendant in a criminal case confined in jail for the non- 


payment of costs assessed against him, and who is unable 
to pay the same, is not entitled to be discharged from 
further imprisonment for such costs, under section 528 of 
the Criminal Code, where it appears he has not been im- 
prisoned at least one day for each three dollars of the 
costs. In re Dobson........... donnsscccscesece ses cecsnscccses see oaneas 


. Where a person is convicted of a criminal offense it is the 


duty of the court in which the conviction was had to 
render judgment against the prisoner for the costs of 
prosecution, and the court may make it a part of the sen- 
tence that the party be imprisoned in jail until the costs 
are paid, or secured to be paid, or he is otherwise legally 
discharged. Id. : 


Council. See METROPOLITAN CITIES. 


Counties. See ConsTITUTIONAL Law, 3. CoronERS. H1quH- 


1, 


WAYS. RAILROAD COMPANIES, 2, 3. 
The county board, in the examination of claims against 
the county, acts judicially, and its judgments or orders in 


22 


750 


461 


449 
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Counties—concluded. 
such cases are conclusive unless reversed or set aside on 
appeal. State v. CHUrchill. ....cccccserecoeerererecreesonsceeecerees 


2. Where the cost for a county bridge exceeds $100, contracts 
for the erection of the same must be let to the lowest com- 
petent bidder after due advertisement stating the general 
character of the work. State v. Cunningham..........c00 eee 


County Boards. See CountTirzs. HIGHWAYS. 
County Courts, See APPEAL, 1,5. JUDGMENTS, 7-10. 
County Judge. 


By neglecting to prepare transcript when ordered, cannot 
thereby defeat appeal. Omaha Coal, Coke & Lime Co. v. 


FY ccccrccrecseseees + cecvceces seeeessces etesaeeesenesencnsercesess sennevees 


Court of Impeachment. See IMPEACHMENT. 


Courts. See Liquors, 1. OFFICE AND OFFICERS. STATUTES, 
4. SuPREME CouRT. VILLAGE BoarDs. 


1. Where courts of equity have assumed jurisdiction of a 
particular class of cases their jurisdiction in such cases will 
continue notwithstanding, in the development of legal 
means, redress becomes attainable in courts of law. Smith- 
BOR V. SMItAsOnncsscecrcerseccereecscesevers saebaseseee ssnave sessovoneese 


2. State courts have jurisdiction in actions brought to recover 
the penalty provided by the acts of congress for the charg- 
ing and taking by national banks, for the loan of money, 
a greater rate of interest than allowed by the laws of the 
state of their domicile. Schuyler Nat. Bank v. Bollong ... 


It is not the object of the Code to abolish existing reme- 
dies in cases where no provision is made therein for the 
prosecution of actions. Cases involving substantial rights, 
which are clearly outside the provisions of. the Code, may 
be prosecuted in accordance with the .practice previously 
recognized in courts of common law and equity. Smith- 
BON V. SMALNSON.....cerecescccceseverovecsersescscasevescceccees seeeseeee 


sd 


4. A person procured a divorce from his wife by decree of the 
district court of Fillmore county in 1878 upon constructive 
service. In 1889 the latter commenced an action in the 
district court of Douglas county to set aside and annul the 
said decree on the giou:d that it was procnred by means 
of perjury, and for a divorce on the ground of desertion 
and failure to support. Held, That the cause of action is 
primarily to vacate the decree of the district court of Fill- 
more county, and that the district court of Douglas county 
does not have jurisdiction thereof. [d.........ccssesseseessoees 
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Criminal Law. See BILL of EXCEPTIONS, 1. Costs, 2, 3. 


1. 


2. 


a 


7. 


HOMICIDE. 
Any circumstance tending to establish the prisoner’s guilt 
may be proved, although it was brought to light by an ad- 
mission of the prisoner; inadmissible of itself as having 
been obtained by improper influences. Taylor v. State..... 788 
Assign ments of error involving rulings on the admission of 
testimony cannot be considered in the supreme court un- 
less the rulings and testimony have been preserved by a 
bill of exceptions. Vincent v. State......cccccscccarsssssseesseees 672 


. Before a person can be lawfully convicted of being an in- 


mate of a house of prostitution there must be introduced 
in evidence a valid ordinance forbidding persons from be- 
ing inmates of snch houses. Perry v. Statle......ccccccccsesseee 625 


A confession receivable in evidence, only after proof that 
it was made voluntarily, is restricted to an acknowledg- 
ment of the defendant’s guilt, and the word does not 
apply to astatement made by the defendant of facts which 
tend to establish his guilt. Taylor v. State........00s0c0 soos 788 


Only such intimate acquaintances of a person accused of 
crimes as bave seen him almost daily for several months 
preceding the date upon which the alleged crime occurred 

are competent as non-expert witnesses to testify as to the 
sanity or insanity of the accused. Shultsv. State......... oe 482 
Such testimony, however, must be strictly limited to such 
sanity or insanity, and confined to those occasions upon 
which the witness testifies to having observed the conduct 
and appearances of the individual whose sanity is the sub- 
ject of inquiry. Tdi...cccccccccsccvcccescsscescccsetccecscreescsessoee SOR 
It is reversible error to instruct the jury ina criminal case 
that ‘‘ evidence of good character is entitled to great weight 
when the evidence against the accused is weak or doubtful, | 
but is entitled. to very little weight when the proof is 
strong,’ as it invades the province of the jury. Vincent 

v. Statle.......00 serd¥eensiees adssecusacuues so ecevescccersees gas vecssuasssss 672 
Grounds for a new trial based upon the inability of a court 
reporter to transcribe his notes of testimony should be pre- 
sented to the trial court. The-jurisdiction of the supreme 
court to grant a new trial in a case tried in the district 
court is appellate only. Jd........ sdeddcesevoacsescasmaserssecssacess O74 
Where a person has been convicted at the same term of 
court of several distinct offenses, each punishable by im- 
prisonment in the penitentiary, whether charged in sepa- 
tate informations or in separate counts of the same infor- 
mation, the court may impose a separate sentence for each 
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Criminal Law—concluded. 
offense of which the prisoner has been found guilty. Jn 
7 WIBh. ..roreroncseconscrsccvescssscocscccessecrecssoescccossvasesssrtess 


10, In such case the judgment should not fix the day on which 
each successive term of imprisonment should begin, but 
should simply direct that each successive term shonld 
commence at the expiration of the one imposed by the 
previous sentence. Id. 

11. If the same offense is charged in different counts of an 
information, and there is a conviction on each count, but 
a single sentence should be pronounced upon all the counts 
for the one entire offense. Id. 

12, To an information containing two counts, one charging 
the defendant with the forgery of » certain bank check, 


454 


and the other with the uttering of the same instrament, a ~ 


general plea of guilty was entered. Thereupon the court 
sentenced him upon the first count to imprisonment in the 
penitentiary for the period of one year from the 9th day 
of May, 1892, and npon the other count a like imprison- 
ment was imposed for the term of one year from May 9, 
1893. By good conduct the prisoner saved two months 
of his first sentence, and having served ont the term under 
such sentence, he applied for his release on habeus corpua. 
Held, That the second sentence was illegal and void, and 
that he was entitled to be discharged from further impris- 
ONMENE. Tdarssreecsseeecveseeroreceereresennece pieeaSeveniacssisdesasees 


Criminal Negligence. See RaILroaD CoMPANIES, 4, 
Crops. See LANDLORD AND TENANT. 

Cultivated Lands. See ANIMALS, 4. 

Custody of Infants. See PARENT AND CHILD. 


Custom and Usage. 

No custom or usage among bankers as to the manner of pre- 
senting ordinary checks for payment will relieve them 
from the legal duty of presenting sach checks for payment 
within a reasonable time. First Nat. Bank of Wymore v. 


DMiller.c.cocccreccenccssoveseereseesssces tecesceesascees pesocesersovcvereeoee 


Damages. See ANIMALS, 1-3. DrATH BY WRONGFUL ACT. 
EVIDENCE, 5. NEGLIGENCE, 2. NEGOTIABLE INSTRU- 
MENTS, 2. REPLEVIN, 2, SALzEs, 7,9. WaTEeR Com- 
PANIES. 

1, In an action for personal injuries, mental suffering and 
anxiety caused by a physical injury are elements of dam- 
age whether or not the injury was due to the willful act 
of the defendant. American Water- Works Co, v. Dougherty, 
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Damages—concluded. 
2. Consequential damages from breach of warranty in the 
sale of chattels cannot be recovered where the purchaser, 
by exercising ordinary prudence and judgment, could have 
avoided the consequences complained of. Omaha Coal, 
Coke & Lime Co. 0. Fay yecccccsscsssccscecsssccenessevesessesccsees, C9 


8. In an action for breach of warrauty in a sale where only 
consequential damages are claimed they must be specially 
pleaded, and in such cases the jury should be confined by 
the instructions in assessing the amount of recovery to the 
consideration of such damages as are so pleaded. Id. 

4. Where the law provides a definite measure of damages the 
court should instruct the jury specifically how the dam- 
ages should be assessed, and an instruction stating a gen- 
eral principle in the admeasurement of damages, broader 
than is applicable to the particular case presented, and not 
qualified by other instructions, is erroneous. Td....... covers 68 


Death by Wrongful Act. 

In an action by an administrator under the provisions of 
ch, 21, Comp. Stats., to recover damages for the death of 
his intestate, it is proper to prove the value of the services 
of the deceased, which the next of kin of the deceased 
could reasonably expect, but for the injury, would have 
been rendered in their behalf, the natural expectancy of 
life of the deceased just previous to receiving the injury 
which resulted in her death, having been duly shown. Jfis- 
sourt P. RB. Co. v. Baier........ dossccascnescacescececeesooesseeeseses 230 


Deceit. See FALSE REPRESENTATIONS. 
Declarations. See EvipENcE, 3, & 
Decrees. See JUDGMENTS. 


Deeds. See EJECTMENT, 1. Equiry. INSANITY. Mort- 
GAGES, 3. 


Default. See JuDGMENTS, 6. NEGOTIABLE INSTRUMENTS, 3. 
Defect of Parties. See PARTIEs. 
Defective Pleadings. See PLEADING, 1. 


Delivery. 
Unauthorized delivery of written contract does not bind 
obligee. Henry & Coatsworth Co. v. Fisherdick.....s..s..00r.0.6 209 


Demurrer. See PLEADING, 1. 
Descent. See STaTurTss, 1, 7. 
Description. See CHATTEL MortGcaGss, 3, 4. 
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Detainer. See ForciBL—E ENTRY AND DETAINER. 
Diligence. See BANKs AND BANKING, 4. 
Discovery of Fraud. See SratuTEe oF LIMITATIONS, 2. 
Discretion of Trial Court. See PLEADING, 2. TRIAL, 5. 
Dismissal. See ELEctions, 4. JUDGMENTS, 6. 
1. An appellant in the district court may dismiss his appeal 
. from a justice court without the consent of the appellee 
any time before the cause is submitted to the court or jury. 
Elden Musee Co. 0. YORE. .erceroresseersvoeeeeesecesees sescoenescocees 
2. Where it does not appear from the transcript that a final 


order has been rendered, the petition in error in such a 
case will be dismissed. Smith v. JORNGON ......csceeeceeseeeeee 


Disorderly Houses. See CRIMINAL LAW, 3. MUNICIPAL 
- CORPORATIONS. 


District Courts. See Courts, 4. 


Divorce. See ConTRActTs, 2. Courts, 3, 4. 

1. A wife may condone the cruelty of her husband, but the 
husband, to avail himself of such condonation, must es- 
tablish the same by clear and satisfactory proofs. * MeCon- 
nell V. McConnell wrrcccccersccsseceererssceee sccccenecseseccesesessooeee 


2. When the evidence upon which a decree has heen entered 
is conflicting, the finding of the district court will not be 
disturbed upon appeal if there is sufficient evidence upon 
which such decree may be fairly based. Td........ Niises Seeees 

3. In a proceeding for a divorce the statutes of Nebraska 
recognize the right of each party to reside in a county 
different from that in which the other resides. Whether or 
not they so reside, is a question of fact to be determined 
upon the evidence. Jd. 

4. In the allowance of alimony upon the awarding of a di- 
vorce much discretion is necessarily conferred upon the 
district court, and the supreme court will not interfere on 
the ground that the amount allowed is excessive unless 
there appears to have been a clear abuse of discretion. 
Allowance stated in opinion sustained. Wilde v. Wilde... 

5. A petition alleged that the defendant therein, plaintiff’s 
husband, in the year 1878, procured a decree of divorce 
in this state by means of fraud and perjured testimony. 
At said time and until recently the plaintiff resided in 
Pennsylvania; that the only service upon her was by pub- 
lication in a local newspaper; and that she was not aware 
of the whereabouts of her husband or of said action or 
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Divorce—concluded. 


decree until the time of the filing of her petition eleven 
years later. Held, To state a cause of action, since the 


“remedy by petition for a new trial under the Code is in- 


adequate, and that the court which allowed the decree 
may, in the exercise of its general equity powers, vacate it 
upon proper showing of fraud and imposition. Smithson 


VD. SMILNSON ....cerccccecccsecccercccesceccccccacsccca cesses cesccscevorsess 


Duress. 
1, Where a defendant pleads duress, the burden of proving it 


is upon him. Horton v, Bloedorn.....s.ccsccocccsccsscecsonsseees 


2. Inan action where it was alleged thata bill of sale and trans- 


fer were void because they had been obtained by threats of 
prosecution and imprisonment, it was held proper to in- 
struct the jury that the threats, if any were in fact made, 
must have been of such a character as to naturally overcome 
the mind and will of a person of ordinary firmness and de- 
prive him for the time being of the power of mind aud will 
to resist the demand by the person making such threats; 
that the threatened injury, in order to amount to duress, 
must be immediate; that a mere threat to prosecute at 
some indefinite time in the future, particularly if the per- 
son who made the trausfer, at the time, knew the other had 
no present means of carrying the threats into execution by 
actually taking him into custody, and he still had within 
his own knowledge the power and opportunity to make a 
defense to the threatened prosecution, would not avoid 
the contract on the ground of duress. Jd.....0...000++-.670, 


Ejectment. See BouNDARIES. 
1. Where one in possession of land under an executory con- 


tract for the purchase of the same conveys to a railroad 
company a strip of said land for its right of way, and after- 
wards by mesne assignments of the interests of the respect- 
ive holders of stid executory contract, the right toa deed 
thereunder vests in one who takes such an assignment, and 
a deed thereunder with full knowledge of the conveyance 
of said right of way and of the operation of a railroad line 


671 


thereon for almost ten years, with full acquiescence of all - 


parties concerned, it was properly adjudged by the district 
court that ejectment would not lie in favor of the holder of 
such deed against said railroad company for the possession 
of said right of way strip. Stratton v. Omaha & B. V. RB. 


COs cccviasiccevaseesss ada keldcesies dese Sepandeetesecsavevseescees aeasoesar ences ; 


. In an action of ejectment to recover fourteen feet of land 


between lot 2 and Douglas street, the defendant’s pleadings 
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Bjectment—concluded. 


and proof showed that he had bought said lot from plaint- 
iff, but that the description in the deed did not include said 
fourteen feet; that at the time of the purchase Douglas 
street was not opened in front of said lot; that said street 
was eighty feet wide where it had been opened; that it 
was subsequently opened in front of said lot at a width of 
sixty-six feet; that the understanding was that the prop- 
erty conveyed was to abut on said street. Plaintiff testi- 
fied that he thought the street was to be eighty feet wide, 
and relied upon the description in the deed. Held, That 
a judgment for plaintiff could not be sustained. Emery 


VD. TORNBON.. seseoesccceccesrerece Sad se eciecne cu en velesevesepebausedeedices se 


Elections. See InpIans. RAILROAD ComPaniss, 1-3. 
1, 


3 


Innocent irregularities of election officers which are free 
from fraud and have not prevented a free and fair expres- 
sion of the popular choice, will not vitiate the result of an 
election unless the legislature has expressly so declared. 
State v. NOrris. ...seccossverccensense sonnecsessonensacsseccesseesscereoes 


. Such a construction of an election law as would result in 


the disfranchisement of large bodies of voters, because of 


53 


300 


an error of some public officer, should not be adopted . 


where the language of the statute is susceptible of any 
other. Id. 


The indorgement of the name ‘‘ Eagleham,’’ he not being 
one of the election judges, upon a ballot, was within the 
inhibition of the statate forbidding the marking of a 
ballot by an elector, and vitiates said ballot. Spurgin v. 
TROMPSON ....0c00serseensececenees secsceseesee daraeonnee sevccecaesceceeses 


. In an election contest the incumbent, having dismissed 


before judgment, a paragraph of his answer alleging the 
improper refusal to count certain ballots, cannot by an 
original amendment in the district court, over the contest- 
ant’s objection, set up the same matters as to which he 
had entered a dismissal in the county court. Td. 


. While the statute requires that the cross which signifies 


the preference of the elector shall, in ink, be placed in a 
space designated for that purpose, a ballot upon which 
such preference is indicated by a cross made with a lead 
pencil, outside the space designated, but opposite the name 
of the choice of the elector, should be counted according 
to such manifest intention. Id. 


. An objection that the “convention,’’ “primary meeting,” 


‘* committee,” or “electors’’ nominating a candidate for a 
public office had not the legal authority to make such 


39 
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Elections—concluded. ae 
- nomination, must be made before the election and in the 
manner provided by sec. 136, ch. 26, of the Comp. Stats.; 
and if not so made, the legal authority to make such 
nomination, the certificate thereof being in apparent con- 
formity with the provisions of the election law, will, in 
the absence of fraud, be conclusively presumed. State v. 


NOrris. ccccoscececres eiseeseivees Wecavecvesecesetode ncetevcévescuseosveasaes 


' '% By the provisions of sec. 141, ch. 26, Comp. Stats., a 
candidate may make objection to the ballots as printed 
by the county clerk, and invoke the power of the courts 
to correct any error or omission in the name or description 
of his competitor; but if such candidate neglects to make 
such objection until after the election, he cannot then ob- 
ject to the result because of any error in the political 
designation of his competitor on said ballots, without a 
showing of fraud, and that the error, by deceiving the 
electors, prevented a full and fair expression of the 
Voters’ Will. Td........ccceeceeccees coos suse sbeccssteee oebasieseseuess, 


Eminent Domain. See Eyectment, 1. 
Enactment of Laws. See StaTuTEs, 9. 
Enrolling Clerk. See Sraturss, 9. 


Equity. See Contracts, 4. Courts, 1. Jupements, 4, 11. 
Jury, 1. Morreacess, 1,5. PLEDGEs, 1. 

The deed of an insane person may be avoided as against a 
grantee without notice of the grantor’s insanity, and 
against an innocent purchaser from such immediate 
grantee. In the latter case it is not necessary to restore 
the consideration paid by such purchaser to the immediate 
grantee, Dewey v. Allgire.....scscccccscssececceccescnccssserccssoess 


Error of Judgment. See IMPEACHMENT, 5, 11. 
Error Proceedings. See REvIEw. 


Estoppel. See RariFICcATion. 

1. The owners of a tract of land, having platted it as an 
addition to an adjacent town, so as to show what appeared 
to be the prolongation of its streets, though not so desig- 
nated, and having for the period of eight years acquiesced 
in the grading and public use of such apparent streets, the 
erection of sidewalks thereon, and the construction of 
costly improvements upon adjacent private property in 
such manner that if the existence of such streets is denied 
these improvements will be rencered comparatively use- 
Jess; and having represented to one party, who, on the 
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Estoppel—concluded. 


faith thereof, purchased a portion of said addition adjoin- 
ing said apparent streets, that such portion would abut 
upon the same as streets, are estopped to deny the exist- 
ence of the streets through such addition of which they 
have thus superinduced such belief, and the reliance 
thereon of the parties who have acted upon the faith of 
such appearances, acts, and representations. Likes v. Kel- 


LOGY. wsereeee ereverecccees sd eemneeeaeer eon cosceanncncc ces soecenccecte meesesere 


In an action by contractors to foreclose mechanics’ liens 
it appeared that a mortgagee had released his mort- 
gage upon the premises in tonsideration of a promise by 
them to pay him the amount of his mortgage out of 
fands received by them for materials as the building pro- 
greased, which they failed todo. Held, That the contract- 
ors were estopped from claiming liens on the property 
prior to that of the mortgagee. Henry & Coatsworth Co. v. 
Fisher dick... ...ccccccessccoesceeveccee ees ooereecceseseeeccccccsonsecsseees 


Evidence. See ATTACHMENT, 3. BILL oF EXCEPTIONS, 


1. 


~p 


1. BouNDARIES. CRIMINAL LAW, 1-7. DEATH BY 
WRONGFUL ACT. FRAUDULENT CONVEYANCES, 8 
Homicips. Insaniry, 2. MrcHanics’ Liens, 10. 
MORTGAGES, 4. NEGLIGENCE, 2, 5. NEGOTIABLE 
INSTRUMENTS, 2. PRINCIPAL AND SURETY, 1. RE- 


VIEW, 10,27. SHERIFFS AND CONSTABLES, 2. WIt- 
. : 


NESSES, 2, 3. 
The courts of this state will not take judicial notice of the 
laws of other states, and, in the absence of proof, such 
laws will be presumed to be the same as our own. Scrog- 
Gin V. HeClelland.,, ..crcrcercsecseserteecssceeesencvereces Sevsesinnisee ses 
If it is within the discretion of this court to receive origi- 
nal evidence in appeal cases, the exercise of such a discre- 
tion can be justified only in extremeand exceptional cases, 
where the injured party is without fault and would he 
otherwise without a remedy. Phenix Mutual Life Ins. Co. 
DV. Brown...ccsccoeee Oaencee sensor cceseceen stoves serececccesvece osevececens 
A declaration, to be a part of the res gesfz, need not nec- 
essarily be coincident in point of time with the main fact 
proved. Itisenough that the two are so clearly connected 
that the declaration can, in the ordinary course of ‘affairs, 
be said to be a spontaneous explanation of the real cause. 
Missouri P. R. Co. V. Baier. secscsccssonccesecevsseesensecceessessosees 


. Acopy of letters of administration, when duly certified to 


be true and correct copies of such letters as appear from 
the original on file in the county court, whereiu such let- 
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Evidence—concluded. 


id 


ters of administration were granted, is admissible in evi- 
dence with the same effect as the original. Jd. 


. In an action for the value of property alleged to be wrong- 


fully detained by the defendant, and for damages for such 
wrongful detention, it is reversible error for the plaintiff, 
over proper objections, to testify as aconclusion the amount 
of damages she has sustained independently of the value 
of such property. Wellington v. Moore. ...sssecesseccvecesssseee 


. In acase where a bank sues the makers of a note indorsed 


to it by the secretary of the payee, a corporation, the dec- 
larations of officers of such corporation, made after the 
transfer to the bank, are inadmissible, for the purpose of 
showing want of authority in the secretary to make the 
transfer. Commercial Nat. Bank of St. Paul v. Brill.c.ssccveee 


. In an action to recover upon an account for flour sold, 


where the defendant pleads a breach of warranty, a person 
engaged in selling flour in the different markets of the 
state, and knows what flour is worth at defendant’s place 
of business, may testify as to the quality of the flour sold. 
Reed v. Davis Milling Co...... ekasseseseses sdeveeterctessdeccecesecete 


In a trial where there is an issue as to whether a mortgage 
upon real estate was taken instead of other security or 
merely as additional security for a chattel mortgage, the 
value of the land is proper evidence to show the probable 
sufficiency of the real estate security for the debt due. 
Cortelyou v. VacCarthy.....ccccecccccvcescccescecsascosccccsccecaseseees 


An employe brought suit against the purchaser of his em- 
ployer’s business to recover wages due from his employer 
at the time of the sale, alleging that in part consideration 
for the purchase price the defendant agreed to pay em- 
ployer’s debt to the plaintiff; that the agreement was 
omitted from an instrument in the form of a receipt set 
out in the petition, and containing other terms of the 
transfer; and that the omission was to prevent a third per- 
son from learning of the promise. Held, That such a 
promise may be proved by parol where the promisee was 
induced to execute the writing on the faith of the oral 
promise. Barnett v. Pratt ..... Bebe ceeseesseenese o sevven secon ececes 


Exceptions. See BILL oF Excrertions. TRIAL, 4. 


Executions. See HomESTEADS. SHERIFFS AND CONSTA- 


BLES, 1. 


Executors and Administrators. See PARTNERSHIP, 2. 
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Exemptions. See SHERIFFS AND CONSTABLES, 1. 

1. A judgment debtor’s right to exemption under sections 
522 and 523 of the Code of Civil Procedure is in no way 
dependent upon the mere intent with which the exemption 
is claimed, provided that in making his claim for exemption 
the execution debtor complies strictly with the statute 
conferring his right thereto. Kriesel vo. Eddy...c..csscsseroos 63 


2. An affidavit filed as required by section 522 of the Code of 
Civil Procedure, which states that the affiant has certain 
enumerated property of the value therein detailed, which 
value in the aggregate is less than $500, and tbat the affiant 
has no other property, sufficiently complies with the re- 
quirements as to enumeration and value of said execution 
debtor’s property to entitle him to the benefit of the said 
section of the statute. Id. 


Where there were due a resident of Nebraska from a rail- 
road company operating a line of railroad through Iowa 
and Nebraska, wages, which, in Nebraska, were exempt 
from execution and attachment, but which, by means of 
an assignment to a resident of Iowa, were procured, by 
the garnishment of said company in Iowa, to be applied 
to the payment of said claim, the -assignor of such claim 
is liable to such debtor for the amount so appropriated. 
O'Connor v. Walter ...cccccccorserersscecesssocsccvecsceteseves vesceseee 267 


sd 


Exhibits. See Review, 14. 
Ex-Officers. See IMPEACHMENT, 4. 
Explosives. See NEGLIGENCE, 2. 
Factors and Brokers. See Usury, 2. 


False Representations. 


To maintain an action for damages for false representations, 
the plaintiff must allege and prove what representation 
was made; that it was false; that plaintiff believed the 
representation to be true, relied on it, and was thereby 
injured. Stetson v, Biggs.....cccceccovcsesersacscssscsere erecsseesee 197 


Fees. See CoRONERS, 2. Costs. 
Final Order. 


An order denying a motion for a new trial is not final in such 
& sense as to constitute a final judgment, nor is a mere 
judgment for costs. Stith v. JORNSON...ccsccssecsecersceeeseces 675 


Findings. See JupemEnts, 10. REFEREES. REVIEW, 16. 


Fire Insurance, See INSURANCE. 
62 
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Forcible Entry and Detainer. See Summons. 

1. An action for the forcible detention of real property may 
be maintained by one whose complete possession thereof 
has been ended by the wrongful entry of another, even 
though such entry was made under claim of a paramount 
title. Brown v. Feagins.....cccccccccececsccsccccsecesccsssaces sevens 200 

2. A person who claims the paramount title to real property 
in the undisputed possession of another cannot, by sur- 
reptitiously obtaining possession thereof, place such former 
possessor at any disadvantage as to the assertion of his 
rights or the enforcement of his remedies in respect 
thereto. Id. 


Foreclosure. See MoRTGAGES. PLEDGES, 1. Usury, 2 
Foreclosure Sale. See PLEDGEs, 2. 
Foreign Courts. See GARNISHMENT, 2. 


Foreign Laws. See REs ADJUDICATA, 2. 
In absence of proof, will be presumed to be same as our own. 


Scroggin v. DeClelland .....s.cccsccvscoverveccseessscsssesseccssccsees O44 
Forfeiture. See InsuRANCE, 2. REPLEVIN, 2. 
Forgery. 


An information which charges the forgery of an instrament 
and the fraudulent uttering of the same instrument by 
the same person charges but one crime, and in case of 
conviction but one penalty can be inflicted. In re Walsh, 454 


Franchises. See Quo WARRANTO. RAILROAD COMPANIES, 
3, STREET RAILWaAys. 


Fraud. See Corporations, 3. Divorck, 5. FALSE REp- 
RESENTATIONS. RAILROAD COMPANIES, 1. SET-OFF 
AND COUNTER-CLAIM, 4. TRUSTS, VILLAGES, 


Frauds. See STATUTE oF FRAUDS. 
_ Fraudulent Bills. See ImpeacHMENT. 


Fraudulent Conveyances. See CHATTEL MortTaaaes, 1, 
2. REPLEVIN, 1. VENDOR AND VENDEE, 3. VOLUN- 
TARY ASSIGNMENTS, 2, WITNESSES, 3. 

1. An intention to defraud cannot be inferred merely from 

the fact that a preference was given to a certain creditor. 
TONES V. LOEC.....sccccesceseres sleseeae tnececccsesccscnccecoesenecessrses OLE 

2. A debtor in failing circumstances has a right to secure or 

pay in fall a portion of his creditors to the exclusion of 

the others; and whether in so doing he is actnated by a 

fraudulent purpose, is a question of fact and not of law. 
Kilpatrick v. HMePheely ..... 0 eesenseesscsccesccccsssccercccscsressscsce GUO 


INDEX. 


Fraudulent Conveyances—concluded. 


3. 


& 


As to attachment creditors of the mortgagor, a pre-exist- 
ing debt already dne is a good consideration for a chattel 
mortgage and protects the mortgagee to the same extent 
as would a new consideration given at the time of making 
the mortgage. Beaglev. Hiller.......... ebdbsaeessSieibeesae esses 


Where the facts relied upon to render a mortgage fraudu- 
lent as to creditors appear upon the face thereof or are 
undisputed, the question of fraud is one of law for the 
court. In all other cases it is a question of fact for the 
consideration of the jury. Houck v. Heinzman........ oserses 


. A mortgage taken by a creditor to secure a pre-existing 


debt will not be held void merely because the creditor, 
when he took the mortgage, had notice of an intent upon 
the part of the mortgagor to hinder, delay, or defraud his 
creditors. In order toavoid such mortgage the creditor 
must have participated in sach intent. Jones v. Loree..... 
Where several chattel mortgages are executed simultane- 
ously for the purpose of securing debts owing by the 
mortgagor to the mortyagees, the aggregate of such indebt- 
edness not being unreasonably less than the value of the 
property mortgaged, such mortgages will not be held void 
merely because no one of such debts is in itself sufficient 
to justify so great a security. Id. 


. A mortgage will not be declared fraudulent as to creditors 


on the sole ground that among a large number of separate 
chattels included therein is a small amount of perishable 
property which it is impossible to preserve until the 
maturity of the mortgage debt, although such fact may 
be considered as evidence of frand. The question of good 
faith in such case is one of fact and not of law. Houck v. 
Heinzman ....00 eeeeee dene nonswececsescsscnssscce serene tecceecessencecess 


. Direct proof of fraud can seldom be obtained, nor is such 


evidence absolutely essential to establish the fraudulent 
purpose of the parties to a pretended transfer of property; 
but such fraudulent purpose may be shown by the conduct 
of the parties, the details af the transaction, aud all the 
surrounding circumstances. The evidence discussed in 
the opinion held sufficient to sustain a finding that an 
alleged transfer of a stock of goods was made for the pur- 
pose of hindering, delaying, and defrauding creditors. 
Sonnenschein v. Bartels......0.e sseccoscrsorcesscccsecssccssseecesesers 


Gambling Contracts. 


1. 


An agreement to sell grain for future delivery is not, on its 
face, a gambling contract. Morrissey v. Broumal..........000 
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Gambling Contracts—concluded. 


2. 


An agreement by a grain dealer to pay commission mer- 
chants interest on all money deposited as margins in his 
behalf does not make a contract to sell grain for future de- 
livery void on its face. Id. 

A grain dealer sold for future delivery as much grain as 
he had on hand, and when the time arrived to make de- 
livery, instead of shipping the grain he had in his cribs, 
he bought grain on the market to fill or offset the sales 
made, and resold the grain on hand for future delivery. 
Held, Not gambling transactions. Id...... WegeveeeenvesSeauses 


Gaming. See GAMBLING CONTRACTS. 


Garnishment. See REs ADJUDICATA, 2. 
1. In order to found proceedings in garnishment in aid of an 


attachment, it is necessary that the affidavit required by 
law be filed in the court issuing the process before notice 
is served upon the garuishee. State v. Duncan....ss.cseccoee 


An insurance company having sustained a loss in this 
state, which is adjusted and payable here, cannot be gar- 
nished in another state where it has neither property 
nor money of the debtor subject to the process of the 
court. American Central Ins. Co. v. Hettler ......00 saveowensece 


. Garpishment is an attachment by means of which money 


"or property of a ‘debtor in the hands of a third party 


which cannot be levied upon may be subjected to the pay- 
ment of the creditor’s claim. To subject such property to 
attachment it must be within the jurisdiction of the court. 
Id. 


. In order that proceedings in garnishment may be pleaded 


against third parties, it must affirmatively appear from 
the record that the steps were taken necessary to confer 
jurisdiction, and a voluntary appearance aud answer by 
the garnishee does not supply tbe place of such jurisdic- 
tional proceedings. State v. DUncanu...ccsccccreseeceere seeees 


Good Time. See CriminaL Law, 12. 
Good-Will. See ParrnERsHIP, 2, 3. 


Government Corners. See BOUNDARIES. 


Grain Dealers. See GAMBLING CoNTRACTS. Usury, 3. 


Habeas Corpus. See Costs,2. CRIMINAL Law, 12. Par 


ENT AND CHILD. 


Harmless Error. See INSTRUCTIONS, 7. REVIEW, 25. 


TRIAL, 2. 
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° 
Herd Law. See ANIMALS. 


Highways. See Esrorpet, 1. 

1. The establishment of section-line roads is governed by 
the special provisions of section 46 of the road law, by 
which all section lines are declared to be public roads and 
may be opened as such whenever in the judgment of the 
county boards the public interest demands. Howard v. 


Br OUW ocsck caschuesticaceudes vececencassidosesadevessatceseiessebeeessseeee DUO 


2. The provision of sec. 7, ch. 78, Comp. Stats, that roads 
must not be established through any burying ground, or 
any garden, orchard, or ornamental ground, without the 
consent of the owner, applies only to roads established 
under the general provision of the road law. Id............ 902 


Homesteads. 

1. The purchaser of title to real estate derived through 
sheriff’s sale thereof on ordinary execution, with actual 
knowledge that the same was at the time of sale the 
homestead of the execution debtor, and actually occupied 
by himself and family as such, is not an innocent pur- 
chaser. Baumann v. Franse. .....cssseccesscscccscccceccescccsencee GOT 

2. A sale of adebtor’s homestead, at the time actually occu- 
pied by himself and family as such, by s sheriff on an 
ordinary execution, will not divest the debtor of his title 
to the homestead; nor will the sheriff’s deed, made in pur- 
suance of such sale and a confirmation thereof, convey any 
title to the purchaser of such homestead at such sale. Id. 


Homicide. See CRIMINAL LAw, 4, 7. 
The rule permitting a non-expert witness to testify as to the 
sanity or insanity of s party whose legal accountability is 
the sole matter in issue does not allow such witness to 
testify thatata certain date such party knew the difference 
between the right and wrong of an act at that time com- 
mitted by him.  Shults v, State .....ccceccccrscssesseceessesecseses 482 


Husband and Wife. See WITNEsszs, 3. 
Identification. See CHATTEL MoRTGAGES, 3. 


Impeachment. See WITNESSEs, 1, 2. 

1, The constitution of this state confers the sole power of 
impeachment upon the senate and house of representatives 
in joint convention, and the legislature cannot delegate 
that power to others. State v. Leese...... didsesneoaauauvarocesacs’ 92 

2. The provision of sec. 14, art. 3, of the constitution for the 
trial of impeachments before the supreme court was in- 
tended to insure a strictly judicial investigation in such 
cases according to judicial methods. State v. Hastings .... 96 
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Impeachment—continued. 


3. 


4, 


o 


Impeachment is, with respect to the production of evi- 
dence and quantum of proof required to warrant a convic- 
tion, essentially a criminal prosecution, hence the guilt of 
the accused must be established beyond a reasonable doubt. 


The power of impeachment conferred by the constitution 
upon the legislature extends only to civil officers of the 
state, and this power cannot be exercised after the person 
has gone out of office. Private citizens are not amenable 


to impeacbment. The legislature has no authority to. 


prefer articles of impeachment against ex-officials. State 


. Where an act of official delinquency results from a mere 


error of judgment or omission of duty without the element 
of fraud, or where negligence is attributable to a miscon- 
ception of duty rather than a willful disregard thereof, it 
is not impeachable, although it may be highly prejudicial 
to the interests of the state. State v. HastingS......cssssoae 


It is not a misdemeanor in office to advance money appro- 
priated by the legislature to a disbursing agent to enable 
him to procure material and labor for the erection of a 
public building of the state where such advancement is 
not prohibited by law, especially where the state is pro- 
tected by a sufficient bond.  [d.u...... sc ceccccesceveseeneeseoee 


Where the legislature has adopted articles of impeachment, 
which have been filed in the supreme court, no amendment 
thereof, in any matter of substance, can be made by the 
managers appointed by the legislature to prosecute the 
impeachment. The anthority to adopt and present other 
or amended articles of impeachment or specifications rests 
alone with the joint convention of the two houses of the 
legislature. State v. Leese .........+eeeseres saenaesecees cocssesacce . 


Where in an impeachment proceeding the act of official 
delinquency consists in the violation of some positive pro- 
vision of the constitution or statute which is denounced as 
a crime or misdemeanor, or where it is a mere neglect of 
duty willfully done with a corrupt intention, or where the 
negligence is so gross and the disregard of duty so flagrant 
as to warraut the inference that it was willful and corrupt, 
it is a misdemeanor in office within the meaning of sec. 
5, art. 5, of the constitution. State v. Hastings....... oo saeses 


. The board of public lands and buildings, out of funds 


appropriated for the building of a cell house, paid the 
expenses of the warden and chaplain of the penitentiary 
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Impeachment—continued., 


10 


11. 


12. 


as delegates to the Nationa] Prison Congress. While such 
expenditure was not within the scope of the authority of 
the board, and the respondents are liable to the state for 
the money so appropriated, they acted in good faith and 
from motives of humanity without the possibility of per- 
sonal gain, and such facts are not sufficient in law to 
warrant their impeachment. I......ssessseseeeeee oeseceens yeas 


Throngh the negligence, incompetency, or fraud of a 
superintendent of construction, the state was charged for 
building material greatly in excess of the reasonable or 
market value thereof, and for labor which had not been 
performed. The bills rendered therefor were presented in 
the usual course of business and allowed ‘by the board of 
public lands and buildings, acting in good faith and in the 
belief that such claims were legitimate charges against 
the state. Held, That the allowance of such claims is not 
a@ misdemeanor in office for which the members of the 
board are impeachable. Id.......cssecsseneceesscvercesesecseeasens 


The legislature made an appropriation for the building of 
a cell house at the penitentiary by days’ work. The 
hoard of public lands and buildings having said building 
icv charge selected for superintendent of construction a 
person known to be the agent and manager of the lessee 
of the prison labor, with the understanding that he would 
Lave to contract with his principal, the lessee, in behalf of 
the state for the necessary labor, and fix the price to be 
paid therefor. It did not appear that the lahor could 
have been procured for less than the rate allowed, and it was 
admitted to have been worth more than that amount. 
Held, That the action of the board in selecting the agent 
of the lessee as the representative of the state was, at 
most, an error of judgment not amounting to a misde- 
MEANOL in OFFIC€. Td... .ececssesecnserercceresccneeesececeeseveee weee 


The hoard of public lands and.buildings used money 
appropriated for the building of a cell house at the peni- 
tentiary to defray the cost of visiting prisons in neighbor- 
ing states to gain information with respect to the character 
and quality of cells, the best systems of ventilation, and 
other methods of bettering the sanitary condition of the 
prison. They were advised by the attorney general that 
said money could be lawfully used for the purpose named. 
Held, That if they in good faith construed the law as 
authorizing them to apply the money to the object named 
and actually used it for such purpose, they cannot be ad- 


99 


98 
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13. 


14 


judged guilty of a misdemeanor in office solely because the 
court may differently construe the law. Id...........sece 
Extensive frauds were practiced upon the state by con- 
tractors for coal at the asylum for the insane at Lincoln. 
Following the practice which had prevailed for many 


years the board of public lands and buildings required 


all vouchers for supplies to be certified by the superintend- 
ent of the asylum as correct. When so certified they were 
compared with the contracts on file, aud if found to corre- 
spoud, aud the extensions correct, they were allowed. 
Through the negligence or credulity of the superintend- 
ent, he was induced to certify to accounts largely in ex- 
cessof the coal actually received, and which were allowed 
by the board relying in good faith upon such certificates. 
The board were required to disburse large sums of money 
annually for current expenses and the erection of public 
buildings, which necessitated the examination of hundreds 
of vouchers monthly. Held, That the failure to detect 
and prevent the frauds in question is not per se a misde- 
MEANT i OfF1Ce. T[d......sscrrsecseecenseccrcececeeccessserssseceoecs 


The legislature investigated a portion of the fraudulent 
bills and made an appropriation to pay the same. Subse- 
quently the bills were certified by the superintendent and 
allowed by the board in the belief that they were proper 
charges against the state. Held, That the action of the 
legislature is a complete justification of the act of the 
board. Id. 


Implied Warranty. See Sauzs, 5. 


Incorporation. See VILLAGES. 


Indemnity Bonds. See PRINCIPAL AND SURETY, 2. ReEs 


ADJUDICATA, 1. 


Indians. 
1, The act of congress approved February 8, 1887, entitled 


“An act to provide for the allotment of lands in severalty 
to Indians on the various reservations and to extend the 
protection of the laws of the United States and the terri- 
tories over the Indians, and for other purposes,”’ is not in 
conflict with art. 1, sec. 8, of the constitution of the United 
States, which provides that congress shall have power “to 
establish an uniform rule of naturalization.’”? State v. 


NNOPTIBicssxesissviscecene cdcceiedebsessssseevesdedtatecvesedcesisoswesusires 


2. By the provisions of said act all Indians born within the 


territorial limits of the United States to whom allotments 


98 


99 


299 


INDEX. 937 


Indians—concluded. 

of land in severalty have been made under the provisions 
of said law or other law or treaty, and all Indians, born 
as aforesaid, who have voluntarily taken up their residence 
in the United States separate and apart from any tribe of 
Indians therein, and adopted the habits of civilized life, 
are made citizens of the United States, and such Indians 
residing in this state are citizens thereof. Td. 

3. The actual issuance or receipt by an Indian of a patent 
for lands allotted to him under said act is not necessary 
to constitute him a citizen of the United States. When 
he has accepted the land allotted, taken possession thereof 
and otherwise complied with the law, he becomes entitled 
to his patent and citizenship attaches. Id, 


Indictment and Information. See Forcrry. 
Indorsements. See NEGOTIABLE INSTRUMENTS, 1, 5. 
Indorsers,. See BANKS AND BANKING, 4. 


Infancy. 

The promise of an infant to dismiss an action after a settle 
ment with him of the matters in controversy may be relied 
upon by the defendant, the infant possessing apparently 
good judgment and discretion, and having been by his 
father, who appeared in the action as his next friend, per- 
mitted to transact the business out of which the action 
arose. Cadwallader v, MeClay....cccsrssereessersesesovsssorecsossece 360 

Infants. See PARENT AND CHILD. 

Inheritance. See Srarurss, 1, 2. 

Injunction. See RAILROAD CoMPANIES, 2, 3. 

Inquest. See Coroners, 3. 

Insanity. See ConsTiruTIONAL LAW, 3. CRIMINAL Law, 
5, 6. Equity. 

1. While mere imbecility or weakness of mind in a grantor 
will not, in the absence of fraud, avoid his deed, insanity 
will do so if of such a character as to induce the convey- 
ance. Dewey 0. Allgire...icccccccccccccrsacsecorscecesces sores sercere 6 

2. The record of proceedings under ch. 40, Comp. Stats., 
whereby a person has been adjudged insane and a fit sub- 
ject for treatment in the hospital for insane, is not admis- 
sible for the purpose of proving insanity in an action 
brought to avoid a conveyance made by such person. Jd. 


Insolvency. See Parrizs. RECEIVERS. VOLUNTARY AS 
SIGNMENTS, 


Installments, See NEGOTIABLE INSTRUMENTS, 3. 
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Instructions. See CrrimInaAL Law, 7% Damaaess, 3, 4 


3 


10. 


Duress, 2, INSURANCE, 1. NEGLIGENCE, 5. RE- 
PLEVIN, 1. SALES, 7, 8. 


. Instructions must be applicable to the issues made by the 


pleadings. Farmers & Merchants Bank of Ainsworth v. 
ODRGIN Sis iaead casavensieesdod ste cbesseevesentesaedeesdverstece oavccsessees 


A party has a right to have his case submitted to the jury 
upon the issues in his favor as presented by his pleadings 
and proof, Hartwig v. Gordon ....cscsecesesecencevens eicesessenes 
An instruction requested by a party need not be given if 
the essential principle therein stated is otherwise fairly 
enunciated to the jury by the court. Hodgman v. Thomas, 


. An instruction requested, which directed a verdict for 


either party upon an issue of fact, which ignored the ma- 
terial question of fact in issue, was properly refused. 
Cortelyou v. MeCarthy...... svebe edececwdesvededescdescsees eieteelessces 


. A party asking the court to give an instruction to the jury 


cannot complain because this request is complied with, 
even though such instruction incorrectly states an issue to 
be tried. Dawson v. Williams ..........008 Sadie ssaeuctecoccsees ees 
The statute requires all instructions to a jury and modifi- 
cations thereof to be in writing, and where oral instruc- 
tions are given, to which exceptions for that cause are 
taken, itis ground of error. Hartwig v. Gordon........c0+ 


. A judgment will not be disturbed because of an instruc- 


tion submittiug to the jury an issue not within the plead- 
ings, where the only effect of such an instruction must 
have been in favor of the party complaining. Fitzgerald 
Os Wey Or: ss cscecivesdsecvessewtsovesosecsivessscsee weteapesetgcstwecsacsews 


. The trial court cannot properly be requested to instruct 


the jury what comparative importance shall by the jury 
be attached to instructions given, even though a portion 
of such instructions was given at the request of one of the 
parties to the action. Cortelyou v. McCarthy......... tevecceee 


. Where, upon a trial, it appears that the rights of the 


parties depend upon a contract between them in evidence, 
it is the duty of the court to construe such contract ac- 
cording to its legal effect, and the refusal to give an 
instruction correctly construing such contract and pertinent 
to the issues is erroneous. <Auliman v. Martin. ......sssesceee 
The instructions of the court should direct the attention 
of the jury only to facts in support of which evidence has 
been introduced upon the trial. When an instruction is 
not founded upon the evidence, and is calculated to mis- 


657 


568 


743 


657 


50 


743 


826 


INDEX. . 939 


Instructions—concluded. 
lead the jury in considering the facts of the case, the 
judgment must be reversed. Kilpatrick v. Richardson..... 731 


Il. A defendant pleaded that the note upon which suit was 
brought was given for a flock of sheep which were war- 
ranted to he sound; that the sheep were diseased, by 
Teason of which the warranty was broken, and the con- 
sideration failed. There was no allegation of fraud. At 
the request of the defendant the court gave consecutively 
three instructions, each of which contained the following 
language: ‘That a failure of consideration, breach of 
warranty, or fraud constitutes a valid defense.” Held, 
That the instructions were erroneous and prejudicial. 
Farmers & Merchants Bank of Ainsworth v. Upham........e. 417 


Insurance. See Costs, 1. GARNISHMENT, 2. 

“1, In an action upon an insurance policy to récover damages 
caused by fire to insured household furniture and wearing 
apparel in actual use, it was not error to instruct the jury 
that of the property destroyed they should, if possible, 
fiud the fair market value, otherwise that they should find 
the fair value from the evidence, and that such valne was 
not what a junk-shop or second-hand dealer would give 
for them or what they would bring under extraordinary 
circumstances or at a forced sale. Sun Fire Office v. Ayerst, 184 


2. A policy of insurance provided that upou the failure of 
the insured to pay the premium note therein described in 
full at maturity, such policy should cease to he in force 
and continue null and void while said note remained un- 
paid. Said note not having been paid at maturity the in- 
surance company accepted as a credit thereon an amount 
of money largely in excess of the premium earned, and 
left the note with its local agent for collection. Subse- 
quently, and before the premium so paid had been earned 
and before the note had been paid in full, the property in- 
sured was destroyed by fire. Held, That the policy was 
voidable only at the election of the insurance company, 
and that by receiving and retaining the part pay ment after 
default and retaining the note for collection, it waived 
the right to insist upon a forfeiture thereof. Phenix Ina. 
Co. V. DUNGANn.....cccrccersccorcrrnrccsecccserisesesconscscecsecsscssceee 468 


Intoxicating Liquors. See Liquors. Manpamus, 2.: 
Journal Entries. See Review, 18. 


Judgments. See CountTizs, 1. FINAL OrpER. REs ADJu- 
. DICATA. REVIVOR. : 
L A determination of priorities under section 946 of the 
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Judgments—continued, 


10. 


11. 


Code constitutes an adjudication which cannot be collat- 
erally attacked. State v. Duncan... .cccrrceccecseooece anbseasenes 


. The limitation of one year in which to revive an action on 


motion does not apply to a proceeding to revive a judg- 
Ment. Boyd v. FUrnd8......scssssceccsessscssececssecsecesssessseeees 


. Will not be set aside on account of the admission of im- 


material testimony in cases tried to a court where testi- 
mony, properly admitted, justifies the finding. Dewey v. 
AU GIO oic ccc vescucessevtssess CRTC aeeeedascuecesevevess acces Seses eeeses ‘ 
Where none of the special proceedings provided by the 
Code is available an action in equity will lie to enjo'n 
against the enforecment of a judgment taken by default 
in violation of a promise by the plaintiff to dismiss the 
action. Cadwallader VW. HeC lay..crscseee WSideoee eons eccseaseeecoees 


. A judgment or decree procured by fraud is not void in the 


sense that it can be assailed in a strictly collateral proceed- 
ing, but is voidable merely at the election of the party 
defranded thereby. Smithson v. Smithson......... Westiadeee 


. A judgment will be set aside where it was taken aftera 


settlement between the parties, and contrary to plaintiff’s 
promise to dismiss the action, the defendant having relied 
upon the promise and so suffered default. Cadwallader v. 
MCCAY cerccacs cescceveeses secccnssseases jeeebde aon awd nen aecnusensted ieee 


. The county court, acting within its special jurisdiction, 


has power to vacate judgments and final orders during 
the term at which they were rendered. State v. Duncan... 


. In cises within the jurisdiction of a justice of the peace a 


631 
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county judge possesses only the powers of a justice, and - 


can only vacate judgments and final orders in cases where 
justices are expressly authorized so todo. d....... Wececesus 
A county court acting within its special jurisdiction may 
vacate its judgments or final orders for irregularity in ob- 
taining the same upon proceedings had in pursuance of 
sections 602 to 610, inclusive, of the Code. Id. 

An order vacating such judgment or final order is not void 
for want of a finding that the applicant hada valid defense 
or cause of action, The want of such finding renders the 
proceedings at most only irregular or erroneous, and they 
are not on that account open to collateral attack. Id. 


A court of equity will not vacate a judgment at law merely 
on the ground that the officer’s return, that he had served 
the summons on the defendant to the judgment by leav- 


632 


ing a copy of tite process at his usual place of residence, - 
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was false. It must also be averred and proved that the 
defendant to the judgment has a meritorious defense to the 
same. Janes v. Howell... ...sccsecserccctercseeseccvovcccenseceascne 


Judicial Acts. See Boarp oF PusLic LANDS AND BUILD- 
Ines. MANDAMUS, 1. OFFICE AND OFFICERS. 


Judicial Notice. See EVIDENCE, 1. 
Judicial Sales. See Corporations, 1, 3. 


Jurisdiction. See Courts. CRIMINAL Law, 8. GARNISH- 
MENT, 2,4. REVIEW, 12. REVIVOR, 1. 


Jury. See NEw TRIAL, 3. Trial, 1. 

1. A defendant in an equity suit is not entitled, as a matter 
of right, to a jury for the trial of a counter-claim for 
damages which he has voluntarily pleaded in the case. 
Morrissey v. Broomal..ceccecssccccscecacsencssceesnsccsesecsseeeseenes 

2. Where the examination of a juror raises a doubt as to his 
being an elector of the county where the action is brought, 
there is no error in sustaining a challenge for cause. 
Omaha & BR. Vi BR. Co. 0, Cok. eres seccscere coecevesesceesscreecs 

3. Where a fair and impartial jury is secured, error cannot 
be predicated on the rejection of persons who may have 
been qualified. Some discretion must be allowed to the 
trial court in the selection of jurors. Id. 

4. In a personal damage case against a railway a juror stated 
in his examination on his voir dire, in substance, that he 
had an elevator on the line of railway and was engaged in 
the business of buying and shipping grain over the railroad; 
that he had received favors from the railway company and 
desired to retain its favorable consideration; that he had 
no personal feeling in the matter and could render a fair 
and impartial verdict. Held, That a challenge for cause 
was properly sustained. [d.w......cccsecscssessressescceserereens 


Justices of the Peace. See ATTACHMENT, 4. VENUE. 
Laborers’ Liens. See MECHANICS’ LIENS. 

Laborers’ Wages, See RES ADJUDICATA, 2. 

Laches. See APPEAL, 8 

Land Contracts. See MortTeacss, 5. 


Landlord and Tenant. 
A tenant had been in possession .of a tract of land for several 
years under a lease from the owner. He claimed posses- 
sion for the season of 1889, also, and planted a portion of 
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Landlord and Tenant—coneluded. 


the land in corn. After the corn was planted, another 
claimed to be the lessee for the same period and entitled 
to possession of the same land under a written lease from 
the owner, and brought a forcible entry and detainer suit, 
which terminated in a judgment against the defendant, 
the former tenant. Pending the litigation the defendant 
had cultivated the corn. After it was ready to harvest the 
plaintiff took possession of the land under the judgment, 
and refused to surrender the corn to thedefendant. Heid, 
That the defendant in the former suit may replevy the 
corn, and a verdict in his favor in a replevin suit should 
be upheld. McKean v. Smoyer....cccccrcssareserccessccsseccseeees 


Legislative Appropriations. See IMPEACHMENT, 14. 


STATUTES, 9. 


1. The original vouchers approved by the commissioner gen- 


eral are to be presented to the auditor so that he may see 
that the claim is one for which an appropriation has been 
made. Slate v. Moores. .rercccrssseeessscenceecessensvecnenttas contees 


. Under the provisions of sec. 9, art. 9, of tbe constitution, 


all claims upon the state treasury are to be examined and 


694 


507 


adjusted by the auditor and approved by the secretary of - 


state before any warrant for the same shall be drawn. 
This applies to all appropriations, specific as well as gen- 
eral. Id. 


. Under house roll No. 207, passed and approved April 8, 


1893, making appropriation for current expenses of the 
state government, nothing was appropriated for the pay- 
ment of indebtedness owing by the state for ‘‘arrest and 
return of fugitives, or for officers’ fees and mileage for con- 
veying prisoners to and from the penitentiary,’’ unless 
such indebtedness was incurred after March 31,1893. Id., 


Legislature. See IMPEACHMENT, 4. 


Letters of Administration. See EvipENcE, 4. 
Licenses. See Liquors. MANDAMUS, 2. 


Liens. See ANIMALS, 3. ESTOPPEL, 2. MECHANICS’ LIENS. 


MoRTGAGES, 5. 


A contractor paid for materials purchased by a subcontractor, 


annulled his contract with the latter, and sued him upon 
his bond for the amount thus paid. Under the facts dis- 
cussed in the opinion, held, that the contractor had no lien 
upon the unused material left in the building by the sub- 
contractor, and was not entitled to the possession of the 
said material. Walther v. Knutzen.......ccccocecoees satecbeazeace 
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Limitation of Actions. See Drvorcr, 5. MrcHANICS’ 
Liens, 10. STaTUTE oF LIMITATIONS. 
Liquors. 
1. In considering whether or not license to sell liquor should 
be granted, a village board acts in a judicial capacity, and 
its refusal to hear competent testimony relevant to objec- 
tions made in remonstrance against the granting of such 
license, presents a sufficient reason for the reversal of an 
order granting a license. Hollembaek v. Drake......s000-.000. 681 


2. After a village board has jurisdiction of the subject-matter 
of an application to sell liquors, and the time has fully 
expired for filing a remonstrance, and one has been filed, 
the petitioners and remonstrators may consent toa hearing 
at as early a time as they choose, and in such case cannot 
be heard to allege that such hearing was premature. Id... 680 


Due notice having been published for the full time fixed 
by the statute, precedent to the hearing of an application 
for a license to sell liquors, the village board, before which 
such application is pending, has jurisdiction of the sub- 
ject-matter, aud in case a remonstrance has been filed 
within the statutory time, should fix an hour of some 
subsequent day for hearing the application and remon- 
strance. Id. 


» 


4. An appeal by a remonstrant from an order of a village 
board under the provisions of sec. 4, ch. 50, Comp. Stats., 
in order to have the effect of a stay and prevent the issuing 
of a license to the applicant, must be taken immediately 
and perfected as soon as a transcript can with reasona- 
ble diligence be procured and filed in the district court. 
State v. Village of Elwood .....sccsccscccsercsccsecsecsesecsenrsecscons 473 


5. The remonstrant immediately gave notice of an appeal, 
knowing that the district court for the county would con- 
vene pursuant to adjournment on the 18th day of the same 
month, and that the next session thereof would be in Sep- 
tember following. A transcript was demanded for the 
first time on the 19th, after the final adjournment of the 
district court, and filed on the 20th. It appears that a | 
transcript could with reasonable diligence have been pro- . 
cured and filed within twenty-four hours from the time 
the license was allowed. Held, That the appeal was not 
taken in time to have the effect of a stay, and a peremp- 
tory mandamus should not be allowed to compel the village 
board to revoke and cancel a license issued on the 18th 
after the final adjournment of the district court. Jd. 


Loan Agents. See Usury, 2. 
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Managers of Impeachment. See IMPEACHMENT, 7. 
Mandamus, See Liquors, 5. 


1. 


Will not lie to compel officers exercising judicial functions 
to make a particular decision or to set aside or vacate a 
decision already made. State v. Churchill .....:.ccssscceveere . 
A board upon which is imposed the duty of hearing and 
determining applications for licenses to sell liquors will be 
compelled by mandamus to convene and revoke a license 
granted, where the essential proceedings requisite to the 
granting of a lawful license have not been complied with. 
State v. Johnson...... otsdace coceeeees socessaensseesaeas saaeascecasnecenve 


. Where an application for a mandamus is submitted for final 


determinatiou upon the petition and a general demurrer 
thereto, no briefs being filed, and the petition appearing 
upon original examination to sufficiently state a cause of 
action, a peremptory writ may be awarded as prayed. 
State v. SaGileK.. .cccacsectecccceesesevevevees deceseeesescccteoeececceees 
Where the cost of a county bridge exceeds $100, contracts 
for the erection of the same must be let to the lowest com- 
petent bidder after due advertisement, stating the general 
character of the work. Jfandamus will issue to a county 
board to caucel a contract executed in violation of these 
requirements. State v. Cunningham.........00+ ssoemasecenssceee 


Margins. See GAMBLING CONTRACTS, 


Married Women. See Morteauss, 4. 


Master and Servant. 
Where a foreman, having charge of laborers, directs one 


of them to perform certain work, in such manner and 
under such circumstances as to subject the said laborer 
to great danger of injury, the company for whom the said 
foreman is acting cannot shield itself from liability for 
damage under such circumstances caused directly to 
such laborer by the negligent order of such foreman, 
upon the ground that the only negligence imputable to 
the foreman consisted in the performance of an act of 
mere manual labor in setting in motion the agency which 
caused the injury, and that thereby the foreman, as to 
such act, was reduced to the grade of a co-servant of the 
injured party. Crystal Ice Co. v. Sherlock .....cccssssceseseeee 


Material-Moen. See MecHANIcs’ LIENS. 


Maxims. 
‘‘Caveat emptor’? does not apply where there is no opportu. 


nity to inspect a commodity. Omaha Coal, Coke & Lime 


C00: FAY seuss sdcnsseccbeosceiscvoceedeescesedehsoatssceteaisecsssanceses 


702 


362 


580 


687 


19 


TA 


INDEX. 945 


_ Measure of Damages. See Damaaes, DEATH BY WRONG- 


FUL ACT. 


Mechanics’ Liens. See EstopPeL, 2. MERGER. REs AD- 


JUDICATA, 1. 


- The oath required by sec. 3, ch. 54, Comp. Stats., may be 


made by the agent of the claimant of a lien, whether a 
person or corporation. Henry & Coatsworth Co. v. Fisher- 
DICK asccicssestvesenacediioceas setecavss savas sivsscagae Seas noses encecesen tones . 


. A statement for a mechanic’s lien must be filed with the 


register of deeds of the proper county within the time 
prescribed by statute, or theright toalienis lost. Noll v. 
Kenneally. ......... Ges sotans vesvasasuescass romiuse vucwesesancees rrerrer 


. Where a person entitled to 2 mechanic’s lien expressly 


agrees to, and does, accept a note of a third person in full 


208 


879 


discharge of the amount due, he thereby abandons his - 


Tien, Smith v. Parsons. ...ccceccseccoscsccesccsccsenssccsnssscersoees ; 


. A party taking a mortgage on real estate is bonnd, at the 


time, to know whether material has been fnrnished or 
labor performed in the erection, reparation, or removal of 
improvements on the premises within the four prior 


677 


months. Henry & Coatsworth Co. v. Fisherdick......00sssee0 207 


The lien of a mechanic attaches at the commencement of 
the furnishing of material, or at the commencement of the 
performance of labor by him, and not from the beginning 
of the construction of the improvement on which he la- 

hors or for which he furnishes material. Id. 


. The vendor in an executory contract for the sale of land 


will subject his rights in the property to be conveyed to a 
mechanic’s Jien by directly, though in conjunction with 
the vendee, contracting for those improvements for the con- 
struction of which such mechanic's lien is sought to he 
enforced. Pickens v. Plattsmouth Investment Co...........00 


. Under the Nebraska statute there are no priorities among 


liens for material furuished or labor performed; but this 
tule of equality applies only to those lienors who com- 
menced the furnishing of material, or commenced the per- 
formance of labor on the faith of the same estate. Henry 
& Coatsworth Co. v. Fisher dick. ....ceveossecceesseesecssoeacaseeeees 


. The failure of an account filed to secure a mechanics lien 


to state the dates the various items of materials were fur- 
nished will not vitiate the lien if it appears from the ac- 
count and affidavit thereto attached that sueh materials 
were furnished within the requisite time to entitle the 
claimant toa lien therefor. Noll vy. Kenneally. ...........0.0. 
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Mechanics’ Liens—continued. 


9. 


10. 


11. 


12, 


13. 


14. 


A person commencing to furnish material for, or com- 
mencing to labor on, an improvement on real estate must 
at the time take notice of the interest and title in the 
premises of the person with whom he contracted, as shown 
by the public records, as his lien for labor or material, 
aside from the improvement itself, attaches only to such 
interest. Henry & Coatsworth Co. v. Fisherdick...... Sieceeeee 207 


When more than four months intervene between items of 
an account for material furnished, a mechanic’s lien will 
not attach for the items preceding the hiatus, unless it is 
made to appear by competent evidence that all the items 
were furnished pursuant to one contract; and the affidavit 
attached to the ‘‘account of the items’’ is not competent 
evidence to prove that fact, Id.......sssssssccscscevencoarsesvesee 208 


An account for a mechanie’s lien, after giving the items of 
materials for which a lien is claimed, states that “the 
above items were sold for $677.65, and delivered between 
July 10, 1888, and October 18, 1888,’ and the affidavit 
attached to the account alleges that said materials were 
furnished at the time mentioned in the account. Held, 
to sufficiently designate the time. Noll v. Kenneally...... 880 


The transfer by a material-man to another party of his ac- 
count for material furnished for the construction of a 
building, before the filing of his claim for a lien, destroys 
the right to a lien, and confers no authority upon the as- 
sigtiee to file and enforce a mechanic’s lien for such ma- 
terials) The assignee, after such assignment, cannot per- 
fect the lien by complying with the requirements of the 
Statute.  Td.....csscccceeccrserceeccecesccsarecee terse sescesoes Sesdsvea’s 879 


Avendor of an elevator furnished for and put up in a 
hotel in process of erection by contract with the owner 
retained in himself the title until the fixture should be 
paid for, and reserved the right to retake possession thereof 
if default should be made in the payment for the same, 
Held, Not a waiver of the vendor’s right to a mafterial- 
man’s lien on the hotel] and the land occupied by it. Henry 
& Contsworth Co. v. Fisher dick... .....c10-eseseeees esdavsveasceudees 209 


The acceptance by @ mechanic or material-man of the 
note of the debtor, or of a third person, for the amount of 
the debt maturing within the time fixed by statute for 
the enforcement of a mechanic’s lien, is not alone sufficient 
to raise any presumption of the extingnishment of the 
original debt, or of the abandonment or relinquishment of 
the statutory right to a lien, but an agreement must be 
shown that it should havethat effect. Smith v. Parsons... 677 
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Mechanics’ Liens—concluded. 


15, 


16 


The oath attached to an “ account of the items ”’ for ma- 
terial farnished, and for which a lien was claimed, was as 
follows: “J. A. B., being first duly sworn,” * * * Signed, 
“Capital City Planing Mills, per J. A. B.,Sec’y.” The 


‘account of the items was headed, “M. I. B., To Capital 


City Planing Mills, Dr.”” Held, Toshow that the lien was 
claimed by the Capital City Planing Mills and not by J. 
A. B., and a substantial compliance with the statute. 
Henry & Coatsworth Co. v. Fisherdick... ...occesesessoee Seseeterdes 


The lien of a mortgage on real estate, taken while a build- 
ing is in process of erection thereon, is subject to the 
claims of material-meu and laborers for material already 
and thereafter furnished, and for labor already and there- 
after performed in the erection of such building, when the 
commencement of such furnishing of material, or the 
commencement of the performance of such labor was 
prior to the record of said mortgage. Id. 


Memorandum. See SraruTe of FRAuvDS, 2, 
Mental Suffering. See Damaass, 1. 
Merger. 
The assignee of a mechanic’s lien is subrogated to all the 


rights of his assignor; and the taking of a mortgage by 
the assignee on the property affected by the lien, the con- 
sideration of which mortyage was used in the purchase of 
the lien, will not merge the latter in the mortgage, unless 
it appears that such was the intention of the parties and 
justice requires it. That intention may be established 
not only from the acts and declarations of the assignee, 
but from a view of the situation as affecting his interests. 
Henry & Coatsworth Co. v. Fisherdick..... sisseves sddiosertecsceae 


Messages. See TELEGRAPH COMPANIES. 
Metropolitan Cities. 


1. 


A city of the metropolitan class has power, in order to 
provide funds for the payment of damages awarded the 
owners of property appropriated for extending a street, 
to levy aspecial assessment upon all the property specially 
benefited abutting on or adjacent to the street so ex- 
tended, and is not confined for the purpose of such assess- 
ment to the property abutting upon or adjacent to that 
portion of the street which constitutes the extension. 
McCormick v. City of Omaha...scrccscecccrerrererssseececs Sasveasats 
The mayor and council of a city of the metropolitan class 
have jurisdiction to create paving districts without a 
petition of the property owners being presented to the 
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Metropolitan Cities—concluded. 


city council, except where the entire improvement. is to 
be done at the cost of the lot owners, in which case they 
have no power to act unless petitioned to do so by the 
owners of the majority of the feet frontage of the lots in 
such proposed district. State v. Birkhawser...........c000 Sues 


. To confer jurisdiction upon the mayor and counsel of such 


a city to pass an ordinance ordering the paving of streets 
ina paving district, a petition praying for such improve- 
ment, signed by the owners representing a majority of the 
front feet of the lots abutting upon the portion of the 
street to be improved, must be first submitted to the city 
council. Id. 

The kind of material to be used in the paving, repaving, 
or macadamizing of streets shall be such as the majority 
of the property owners in the paving district shall deter- 
mine; and in case such owners fail to designate the material. 


" they desire to use in such improvement within thirty days, 


the mayor and council have authority to make the selec- 
tion. Td... esereccecceeseectcceteeeseeoes seve pans evesserecseasesver acces 


. Bids for paving may be advertised for and received either 


before or after the selection of material is made, and if 
made befure such selection it is not necessary that the board 
of public works should readvertise for and receive bids 
after such designation, although they may doso. Id. 


. By section 104 of the act incorporating metropolitan 


cities, it is made the duty of the board of public works to 
make contracts on behalf of the city for the performauce 
of such works, and the erection of such improvements as 
shall be ordered by the mayor and city council, but sub- 
ject to their approval. Id. 


Minutes of Trial Judge. See REview, 18. 
Misconduct of Jury. See New TRIAL, 3. 
Misdemeanors in Office. See ImupEAcHMENT. 
Mortgages. See Conrracts, 7. MercHANIcs’ Lrigns, 4, 


MERGER. PARTNERSHIP, 1. PLEDGES, 2. STATUTE 
oF FRAUDS, 3. VENDOR AND VENDEE, 3. 


“1, The provision of the Code, that the plaintiff shall state in 


his petition whether any proceedings have been had at law 
for the recovery of the debt, or any part thereof, applies 
alone to formal mortgages, and not to mortgages or licus 
arising out of the ee between the ga Dimick v. 
Grand Island Banking Co... LasicsssaensbentGesevenssseacdiaes 


2. Acontractin an installment note giving the hioides author- 
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gages—concluded. 
ity to declare the whole note due upon default in any pay- 
ment will, in the absence of a showing of fraud or want 
of consideration, be enforced in an action to foreclose a 
mortgage given to secure the payment of such a note. 
Morling v. Brongon..cccocsrsscreceesesseessecasconesserersenscere senses 
Where a conveyance of property is shown by the contem- 
poraneous written contract of the parties thereto, to have 
been intended solely as security for the payment of money, 
or as indemnity against liability, such conveyance as be- 
tween said parties must be treated as, and in fact is, a 
Mere mortgage. Nelson v, Atkinson .....0c00sscoreccecosonsavense 


Where certain mortgages given by a married woman to 
secure firm debts of the firm of which her husband was a 
member were introduced in evidence, a recital in the 
mortgages of the amount of consideration for which each 
was given, “in hand paid,’’ is not overcome by proof that 
the mortgaged property was her separate estate and that 
the debt was that of a firm of which her husband was a 
partner. Schuster v. Sherman. ...cccecseceerecnscvecseccossteccenses 


In 1881 a person purchased from a railroad company a 
certain tract of land on credit. The land was sold to va- 
rious persons prior to 1887. In that year the owner of the 
contracts mortgaged the same and conveyed the Jand to a 
bank and soon afterwards assigned the contracts to the 
bank, The mortgagee began an action to foreclose the 
mortgage, and made the bank a party. After the answer 
of the bank was filed, the hank, at the request of the 
mortgagee, paid a sum of money to the railroad company 
then due on the contracts. No claim was made for this in 
the foreclosure proceeding. In an action by the mortga- 
gee’s devisee to have the bank deliver up the contracts 
and quiet the plaintiff ’s title in the land, Ae?d, that the bank 
was entitled to the sum paid by it to the railroad company, 
and interest thereon, and a decree of foreclosure to that 
effect was right. Dimick v. Grand Island Banking Co...... 


Motions for New Trial. See Review, 20, 28. 
Motions for Rehearing. See SupREME CouRT, 1. 
Municipal Corporations. See Liquors. METROPOLITAN 


Citigs. RAILROAD COMPANIES, 1. VILLAGES. WATER 
CoMPANIES. 


The mayor and council of a city of the second class have 


authority to prohibit by ordinance persons from being 
inmates of houses of prostitution, and to punish them for 
the violation of such ordinance. Perry v. State....cccccssoee 
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Murder. See Homicrve. 
National Banks, See Covgts, 2, 
Naturalization. See INDIANS. 


Negligence. See BANKS AND BANKING, 4. IMPEACHMENT. 
MASTER AND SERVANT. RAILROAD COMPANIES, 4. 
TELEGRAPH COMPANIES. 

1. In 4 personal damage case against a railroad company the 
evidence, discussed in opinion, held to be conflicting and 
that it was properly submitted to the jury. Omaha & R. 
Vi RB. Co. 0. Cook.....ssceseccceneee sistas VeseGansevcen ee WesessOaiesseads 


2. To sustain a verdict for damages on account of an injury 
suffered by reason of alleged negligence of the defendants, 
there must be evidence that such injury resulted from the 
negligence charged. Such causation cannot be left to the 
mere conjecture of the jury. Kilpatrick v. Richardson...... 


Sad 


Issues as to the existence of negligence and contributory 
negligence, and as to the proximate cause of an injury, 
are for the jury to determine, when the evidence as to the 
facis is conflicting, and where different minds might rea- 
sonably draw different inferences as to these questions from 
the facts established. American Water- Works Co. v. Dough- 
CTY cr aversaee deesesese seevee cece Prreereererrr estes oveveeescrenscenececseses 


4. When one is placed by the negligence of another in a sit- 
nation of peril, his attempt to escape danger, even by doing 
an act which is also dangerous and from which injury re- 
sults, is not contributory negligence such as will prevent 
him from recovering for an injury, if the attempt was one 
such as @ person acting with ordinary prudence might, 
under the circumstances, make. Lincoln Rapid Transit Co. 
D. Nichols......cevecscesee Sediadast gcse veaden saseetncrsassesecenasietesee ts 

6. The existence of negligence should be proved and passed 
upon by the jury as any other fact. Itis improper to state 
to the jury a circumstance or group of circumstances as to 
which there has been evidence on the trial, and instruct 
that such fact or group of facts amounts to negligence per 
se. At most, the jury should be duly instructed that such 
circumstances, if established by a preponderance of the evi- 
dence, are properly to be considered in determining the 
existence of negligence. Missvuri P. R. Co. v. Baier ...... 


Negotiable Instruments. See BANKS AND BANKING, 4. 
INstrucTIons, 11. SET-OFF AND COUNTER-CLAIM, 1-3. 

1, A person, other than a payee, who signs his name in blank 
npon the back of a promissory note at the time of its exe- 

cution, and before its delivery to the payee, is, as to a 
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Negotiable Instruments—concluded. 


2 


subsequent bona fide holder for value, liable thereon as a 
joint maker. Salisbury v. First Nat. Bank of Cambridge City, 872 
In a suit by au indorsee against the indorser of an ordinary 
check, where the defense is that the check was not pre- 
sented for payment within a reasonable time, inquiry as to 
whether the indorser was damaged by reason of the failure 
to present the check for payment isimmaterial. First Nat. 
Bank of Wymore v. Miller......... Siievicseseeves eaicrcese bdanweeu « 501 


A provision in an installment note permitting the holder 
to declare the whole debt due upon default in payment of 
any installment is valid. After default, the holder of such 
@ note is under no legal obligation to notify the maker 
that by reason thereof he has elected to declare the whole 
note due. Morling v. Bronson.....ccccooressoereseeeseeeee ceeseseve 608 


. Where persons other than the payee had signed their 


names on the back of a promissory note at time of its ex- 
ecution, and were, after its maturity, sued by a bona fide 
purchaser of the note as joint makers, it was held that 
parol evidence could not be admitted to limit the charac- 
ter of their liability or show it to be different from what 
the law presumed it to be, Salisbury v. First Nat. Bank of 
Cambridge Citys. ...ccccccccceree seseseecesscess Wavei qusd cudeccsecceees? 878 


. Where a bank has an arrangement with a corporation 


whereby the bank agrees to discount notes held by the 
corporation, and in pursuance of such agreement such 
notes have customarily been brought to the bank and been 
negotiated by the secretary of the corporation, such facts 
are sufficient evidence of the authority of the secretary to 
transfer a particular note and of the genuineness of the 
indorsement upon such note, the proceeds of the note hav- 
ing been placed by the bank to the corporation’s credit 
and paid out on the corporation’s checks. Commercial Nat. 
Bank of St. Paul v. Brill.ccccccocrcovvcccescsecvececcsssssoscceeeseee B20 


New Trial. See Review, 6, 28. 


1. 


The supreme court has no original jurisdiction or author- 
ity to vacate a judgment and grant a new trial in a cause 
tried and determined in adistrict court, The jurisdiction 
of the supreme court: to grant a new trial in such case is 
appellate only. Vincent v. State..,....cccesscrecvcescssessesaseses 672 
The ruling of the trial court upon a motion for a new trial, 
predicated upou the inability of the defeated party to at- 
tend the trial with his witnesses becanse of the impassable 
coudition of the public highways, will not be. disturbed 
when a counter showing has been made which raises seri- 


952 INDEX. 


New Trial—concluded. 
ous doubts as to the existence of the facts upon which the 
defeated party relies to excuse his non-attendance at the 
trial. Wheeler v. Olson... ssccocceescoees isésdvceesiscionts cesescece: OO 


~ 


In support of a motion for a new trial au attorney made 
an affidavit wherein he stated that he saw one of the jurors 
go into a certain saloon just after court had adjourned for 
dinner; that he immediately went into the saloon and 
passed through it and heard the order given, and that 
on affiant’s return through the saloon he observed an empty 
glasson the counter. Held, Insufficient evidence to jus- 
tify an order setting aside the verdict on the ground that 
one of the jnrors drank whiskey during a recess of the 
court. Cortelyou v. McCarthy.....ccccrrcssesescssecsssrseccersccces C44 


Nominations. See ELECTIONS, 6. 

Non Compos Mentis. See Insaniry. 
Non-Expert Witnesses. SEz CRIMINAL Law, 5, 6 
Non-Residents. See ADVERSE PossEssIoN, 3. 
Notes. See NEGOTIABLE INSTRUMENTS. 


Notice. See NeEGorraBLE INSTRUMENTS, 3, VENDOR AND 
VENDEE, 1. 


Objections. See ELEcTIons, 6,7. TRIAL, 3. 


Office and Officers. See Boarp or PusLic LANDS AND 
BUILDINGS. CoRONERS. IMPEACHMENT. 


An officer is not liable fora judicial act, except where he acts 
willfully, maliciously, or corruptly. This is a rule of 
great antiquity, and rests upon thesoundest public policy, 
and in its application is not limited to judges, but extends 
to all officers and boards charged with the decision of 
questions quasi-judicial in character. State v. Hastings... 97 


Officers. See MANDAMUS, 1. Trusts. 


Onus Probandi. See Corporations, 3. DugEss, 1. RE 
VIEW, 27. 


Options. See GAMBLING CoNTRACTS, 
Oral Agreements. See EvIpENcE, 9. 
Oral Instructions. See INsTRuUCTIONS, 6, 
Order. See FINAL ORDER. 

Ordinances. See METROPOLITAN CITIES. 
Ouster. See Quo WARRANTO. 
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Overruled Cases. See TABLE, ante, p. xxix. 


Paramount Title. Srsx ForciBLE ENTRY AND DETAINER. 


Parent and Child. 
When the infant daughters of the relator, their father, are in 


the custody of the step-mother of the deceased mother of 
such infants, which step-mother and her husband have 
demonstrated that they are able, willing, and intend to, 
and have so far provided for the said infants in all respects 
as they should for their own grandchildren, and it clearly 
appears that it is for the best interest of said infants that 
they remain where they now are, such infants will not 
be delivered to the custody of their father, who has no 
place, means, or assistance suitably to provide for them. 
State v. Schroeder .c.c.seccssncecvesccsnrecescsecsccrccssosseaccsscessenne 


Parol Contracts. See STATUTE oF FRAUDS, 2, 3. 
Parties. See REVIEW, 28. REvivor, 2. 


1. 
2. 


Deranliets v. TANdt.....cccsccecccscccccceecsccseccecessesccseveessesecs, 
It is not necessary in proceedings to obtain possession of 
the assets of an insolvent bank wrongfully withheld by 
one of its former officers, to join as parties to the proceed- 
ing other individuals for whose benefit the misappropria- 


tion took place. State v. Commercial & Savings Bank....... 
Partnership. 
1, Where there is no sufficient reason for making a sale of 


the whole of the partnership property, one partner, with- 
out consultation with or consent of his copartner, cannot 
sell the firm property. If, however, the firm is insolvent, 
one partner in the firm name may ina proper case give 
security on a stock of goods to secure a bona fide debt of 
the firm. Horton v. Blocdorn. ........c1ssvecereeccsscessenevenceeas 
Where the legal representative of a deceased member of 
a partnership firm, as such, without words of limitation, 
joins in the sale of all the stock and fixtures of such firm 
to the surviving members thereof, such legal representa- 
tive cannot maintain an action against such survivors for 
the Son pelena of said firm or for any portion thereof. 
Lobeck v. Lee . cnet ences cocesncee consent ee ccnees tenses neneee see ens 


. Upon the dissolution of a partnership firm by the death 


of one of its members, the surviving partners may carry 
on the same line of business at the same place as was 
transacted the firm business, without liability to account 
to the legal representative of the deceased partner for the 
good-will of said firm, in the absence of their own agree- 
ment to the contrary. Jd. 
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Passengers. See RAILROAD CoMPANIES, 4 


Patents. See INDIANS. 


Paving. See METROPOLITAN CITIES. 


Perishable Goods. See FRAUDULENT CONVEYANCES, 7. 


Personal Injuries. See MasTER AND SERVANT. NEGLI- 


GENCE. RAILROAD COMPANIES, 4. 


Pleading. See AccoRD AND SATISFACTION. Drvorcz, 5 


1 


2. 


Execrions,4. EviDENCE, 1,9. FALSE REPRESENTA- 
TIONS. JUDGMENTS, 11. Morre@aass, 1. REVIEW, 
25. STATUTE OF FRAUDS, 1. 
Where a pleading is sufficient in substance, but wanting in 
form or completeness, the remedy is by motion, and not by 
demurrer. . Forbes v. Petty. .....eccecsscosscscecscs ccsssscesceceseess 
After the issues have been fully made up it rests within 
' the judicial discretion of the trial judge either to permit 
amendments of the pleadings in furtherance of justice, and 
on such terms as may be proper, or absolutely to refuse the 
right of amendment. Commercial Nat. Bank of Omaha v: 
GUBBON. ..ccecesceecsccrecesceessees a AvecdSeeneseentwse cea voeseudccecoes oees 


Pledges. See Morteaaes, 5. 


1. 


An action to foreclose a lien of certain warehouse receipts, 
on grain in storage, pledged to secure the payment of a 
promissory note, is asuit inequity. Morrissey v. Broomul, 


The owner of a note secured by mortgage pledged it to 
a bank to secure an indebtedness. A senior mortgagee 
brought @ foreclosure suit in which the pledgor appeared 
by his own attorney and filed a cross-bill. A decree fore- 
closing both mortgages was rendered and the Jand was 
sold to astranger. Thereafter the bank bought the land 
from the purchaser, the pledgor’s attorney in the fore- 
closure case negotiating the purchase and receiving a 
bonus. Later the bank sold ata profit. Held, That the 
pledgor could not recover from the bank the amount of 
the note out of such profits. Raben v. First Nat. Bank of 
AUTOTA. .rrcceecnes be reeaseessncscne scones serene ceeceeeee scence eseserersoee 


. Plaintiff, his brothers, and the defendant contributed to a 


fund which they entrusted to an agent for investment in 
school land leases. The contributions were in form of 
notes on which the agent realized by discounting on the 
indorsement of himself and the defendant. The agent 
absconded, and defendant, as indorser, paid the notes, 
whereupon plaintiff assigned to defendant, as security for 
the note eo paid, certain company stock. Subsequently 
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Pledges—concluded. 
plaintiff sued to cancel the note and assignment of the 
stock, alleging fraud in obtaining them, and the use of 
unfair means by defendant to supplant plaintiff in the 
company. The proofs failing to show fraud or bad faith 
on part of defendant, it was held, plaintiff’s only remedy 
was to redeem the company stock by payment of the sum 
for which it was pledged, and, on refusing to redeem, the 
defendant’s right to the stock should beconfirmed. Rath- 
man v. Peycke.......scsseee aeeess sassebbesvecicesvevesiossoaseseeesee wade 


Possession by Agent. See ADVERSE Possession, 3. 


Practice. See APPEAL, 6. Costs, 1. MANDaMus, 3. RE- 
VIEW, 26. 


Preferred Creditors. See FRAUDULENT CONVEYANCES, 2, 
VoLUNTARY ASSIGNMENTS. 


Prejudice. See VENUE. 
Premium Notes. See INSURANCE, 2. 
Presentment. See BANKS AND BANKING, 4. 


Presumption of Negligence. See RaILRoAD ComPa- 
NIES, 4. 


Principal and Agent. See Instructions, 9. RAILROAD 
COMPANIES, 3. 
1, Hartwig 0. Gordon... ..csccccoccsconccsseessesseces conseesceeonsecscnecs 


2. The owner of certain real estate executed a power of at- 
torney to one who was thereby authorized to sell land for 
either cash or partly on credit for a certain price. The 
agent being unable to sell at that price afterwards sold 
the land, subject to the approval of his principal, for a 
smaller amount than the sum named in the power of ate 
torney. The principal wrote to the agent, inter alia, that 
the offer was a good one if none better could be had; that 
he would execute a deed, and authorized the purchaser to 
take possession. Held, That the principal had ratified and 
confirmed the sale. Prine v. Syverson.u...00 acasvsetinsvescese 


Principal and Surety. 

1. The extension of time of payment of a note to the prin- 
cipal, by the payee, upon sufficient consideration, without 
the knowledge of the surety, releases the surety; and evi- 
dence clearly directed to proof of such facts properly 
pleaded is competent. Lee v. Brugmann ......c.ssccccceeceeee A 

2. Where sureties on an indemnifying bond signed on an 
agreement that the bond should be invalid unless also 
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Principal and Surety—coneluded. 
signed by other persons designated, and the bond was de- 
livered to the obligee without obtaining such additional 
sureties, and without the knowledge of the sureties who 
had signed on such agreement, it was held that the deliv- 
ery was unauthorized and the sureties not liable on the 
bond; and held further, that the sureties by afterwards 
taking security to protect themselves, being then ignorant 
of the fact that the other sureties had not signed, did not 
ratify the delivery of the bond. Henry & Coatsworth Co. v. 


Fisher dick . ..ccccccrscccessccccsccessssccscecsscsssceccscsctceccsccocesces 

Priorities. See ATTACHMENT, 4. ESTOPPEL, 2%. MECHAN- 
Ics’ LIENS. 
Private Citizens. 

Are not amenable toimpeachment. State v. Hill. .....00sceees 
Privity of Contract, See ACTIONS. WATER COMPANIES. 
Proceedings in Error. See Review. 

Process. See Summons. 

Promissory Notes. See PLEDGES, 2. PRINCIPAL AND 
Surety, 1. Set-OFF AND CoUNTER-CLAIM, 1-3. 

Public Highways. See Hiagnways. 

Public Improvements. See ESTOPPEL, 1. METROPOLITAN 
CITIES. 

Publie Policy. See Contracts, 1. 

Quieting Title. 

When both parties to a suit by their pleadings claim title to 
the same tract of land, and each asks to have his title 
quieted, it is too late, after decree, for the losing party to 
urge for the first time that the proper remedy was by an 
action of ejectment. Baumann v. Franses. .cccccssecccscesrsees 

Quo Warranto. 
Is the proper remedy to oust persons who are exercising the 


powers of corporate offices when the corporation has no 
legal existence. State v. Uridil....ccccocceccssersccvccccesscesvans 


Railroad Companies. See EJECTMENT, 1. 


1, A proposition to vote bonds in aid of the construction of a 


railroad, when accepted, is in the nature of a contract, and 
if the electors, through false or frandulent representations 
of the officers of the donee, have been induced to vote such 
aid, a court of equity in a proper case will relieve as against 
such bonds. Nash v. Baker. ......ccccaccscsececssseees sesiccieeives . 


2. Fifty freeholders of Midland township, in Gage county, 
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Railroad Companies—concluded. 
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petitioned the board of supervisors to call an election in 
said township and snbmit to tbe electors thereof a propo- 
sition to vote bonds to aid a certain railroad company to 
construct its railroad into and through said county. The 
supervisors called an election and submitted to the electors 
of eaid township the proposition to vote bonds to aid said 
railroad company in the construction of its road into and 
through said township. Held, As no part of the railroad 
was built in the township, the railroad company was not 
entitled to the bonds voted. ee ‘ Midland v. 
County Board of Gage County ..cccccccscccctscrsccerscosses seenesees 


The electors of a township, by a vote, authorized t} the cay 
supervisors to issue and deliver the bonds of the township 
toa railroad company designated, upon the construction 
by it of a certain railroad. The railroad company named 
as donee failed to build the road, sold out its property and 
franchises, and its vendee built the improvement and 
claimed the bonds. Held, That the electors of the town- 
ship are entitled to stand upon the very letter of their 
promise; that the supervisors of the county were special 
agents of the electors of the township with limited powers, 
and would be enjoined at the suit of the township from 
delivering the bonds to the vendee of the company named 
as donee in the election proceedings. Jd. 


Under the provisions of sec. 3, art. 1, ch. 72, Comp. Stats., 
it is only necessary to a right of recovery against a railroad 
company to show that the person injured was at the time 
being transported as a passenger over the defendant’s line 
of railroad, and that the injury resulted from the manage- 
ment or operation of said railroad. A presumption there- 
upon arises that such management or operation was negli- 
gent, and it can be met only by showing that the injury 
arose from the criminal negligence of the party injured, 
or, that the injury complained of was the result of the 
violation of some express rule or regulation of said rail- 
toad company actually brought to the notice of the party 
injured. Missouri P. BR. Co. v. Baier .cssscosscccsesesceeseseesece 


Ratification. See PRINCIPAL AND AGENT, 2, 
Knowledge of the existence of a right or defense, and “the in- 


tention to relinquish it, must concur in order to estop a 
party by waiver. Henry & Coatsworth Co. v. Fisherdick. ... 


Real Estate Agents. See PRINCIPAL AND AGENT, 2. 


Receivers. 
In winding up the affairs of an insolyent bank under the 
a 
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Receivers—concluded. 
statutes of this state, the receiver of such bank, when so 
ordered by this court, may take such steps as shall be 
necessary to enable him to secure possession of the assets 
of such bank, or their value. State v. Commercial & Sav- 


1ng8 Bank....cresscocsscecvccceccossressscsesecess sensscsessesssessecsores 
Recitals. See Mortaaass, 4. 
Records. See INSANITY,2. SHERIFFS AND CoNSTABLES, 2. 


Referees. 
The findings of fact in the report of a referee will not be dis- 
tarbed, unless manifestly contrary to the weight of the 
evidence. State v. Commercial & Savings Banku....ccccoese 


Registration. See MECHANICS’ LIENS, 2 
Rehearing. See SupREME Court, L 
Release. See CONTRACTS, 7%, 

Remedies. See Counts, 3 


Remittitur. 
Where a jury includes in a verdict for a plaintiff a sum for at- 
torney’s fees for which defendant should not be held liable, 
& judgment entered thereon will be reversed upon review 
in the supreme court unless the plaintiff files a remittitur 
for said sum. Jones Nat. Bank v. Price. ...ccocssscccssccesesece 


Remonstrance. See Liquors, 1, 3. 
Repeal by Implication. See Staturss, 6, 


Replevin. See LANDLORD AND TENANT. LIENS. 


1. Where several mortgagees joined as plaintiffs in an action 
to replevy property covered by their mortgages, which had 
been taken from their possession under writs of attach- 
ment against the mortgagor, and the issue was as to 
whether these mortgages were void as to creditors, the 
facts differing as to the different mortgages, an instruction 
to the jury to find generally for the plaintiffs, if they should 
find that any one of the mortgages was good, is erroneous. 
TONES V. LOTEE......sseveeversee sescncvorressee scesensvesessecssanssessens 


2. The owner contracted to sell an elevator and other build- 
ings situate upon land leased to him for a term of years. 
The purchaser was put into possession. The contract pro- 
vided that the purchase money was to be paid in install- 
ments; that time should be the essence of the contract; 
that in case default should be made, the contract should 


become void and the purchaser should be deemed a mere 
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Replevin—concluded. 
tenant at will, and payments made become forfeited as 
stipnlated damages; that upon the strict performance the 
owner would make a good and sufficient bill of sale. Notes 
were given for the deferred payments. Default was made 
by the purchaser, and the owner did not return or tender 
back the notes, Held, That replevin would not lie to re- 
cover possession of the property. Oskamp v. Crites......... 837 


Reputation of Witness. See WITNESSES, 2. 
Res Adjudicata. 


1. The owner of a building brought an action to cancel me- 
chanics’ liens filed by the contractor. The defendant 
pleaded a cinim for extra work. This claim was dis- 
allowed and the liens canceled by a judgment. The plaint- 
iff then sued the contractor on his bond for damages for 
failure to protect her building against liens and complete 
the building within the time fixed by the contract. Held, 
That the contractor could not maintain in the latter snit 
the same claim for extra work he had pleaded in the for- 
mer case, and that the decree in the former action in 
plaintifi’s favor was not a bar to the latter case. Latta v. 


Visel......ccsvccreccceserccccscccccccecsccescvsetecsccecseccccacscecscsscsce OLS 


2. Where there were due a resident of Nebraska from a rail- 
road company operating « line of railroad through Iowa 
“and Nebraska, wages, which in Nebraska were exempt 
from execution and attachment, but which by means of 
an assignment to a resident of Iowa were procured by the 
garnishment of the company in Iowa, to be applied to the 
payment of said claim, the assignor of such claim is liable 
to such debtor for the amount so appropriated. As be- 
tween said assignor and the party entitled to the benefits 
of such exemption in Nebraska the proceedings in Iowa 
were in no sense res adjudicata, O'Connor v. Walter........ 267 


Rescission. See SALEs, 6. 
Res Gestee. See EvipDENCE, 3. 
Residence. See Divorce, 3. 


Review. See APPEAL, 6. BILL oF EXCEPTIONS. CRIMINAL 
Law, 2, 8 DIVORCE, 2. INSTRUCTIONS, 6, 7, 10, 
Liquors, 1. NEGLIGENCE,2. NEW TRIAL, 2. ReEp- 
EREES. REMITTITUR. TRIAL. 

1. Evidence examined, and held sufficient to sustain the 
judgment of the district court. Forbes v. Peity....... seeeeee B99 
Pheniz Mutual Life Ins. Co. v. Brown... oe 705 
Wilde v. Wilde ....ccceccsesecscoscveccesaceccccccecave secccencccsessere SOL 
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Review—continued. 


2. 


10. 


11. 


13. 


Where there is no question of law involved and the judg- 
ment is unsupported by evidence it will be reversed. 
Latta v. Vigel ...csrccveresccccesccccccescsceccccscccccsscsscscssccscesess O18 


. A judgment cannot be reviewed on error by the supreme 


court unless a petition in error has been filed in said court 
therefor.  Wistedt v. Beckmun ws. csecsceceeeeres aseed asics sessseees 499 


- Where a record presents only a question of fact to be 


reviewed upon conflicting evidence, the judgment of the 
district court will be affirmed. Filley v. Scollard.......s... 749 


. Assignments of error involving rulings on the admission 


of testimony cannot be considered unless the rulings and 
testimony have been preserved by a bill of exceptions, 
Vincent v. State. .....ccscecscesccecsesccsencetsevscercccsscsscessesescoes O72 


. The supreme court will not review alleged errors of law 


occurring in a trial to the district court unless a motion 
for a new trial is made there and a ruling had on such 
motion. Withnell v. Cily of Omaha... .scccssccccocercsccnscseces G21 


. The verdict of the jury will not be disturbed unless 


clearly against the preponderance of the evideuce upon 
which the cause was tried. Lee v. Brugmann.... eee 232 
Sun Fire Office v. Ayerst.....cccesceee savsadecesanetedsess Beseceawstves 184 


. A verdict will not be set aside as unsupported by the evi- 


dence if there is competent evidence to support it. Hodg- 
man v. Thomas....... oseetee eeacdcesessens sos See'suueeacwesee sees dsasesee 568 
Upon appeal, as to equitable issues, the decree of the 
district court will be reversed when it is clearly against 
the preponderance of the evidence, upon which such issues 
were determined. HLmery v. Johnsons..ccccccocrscorecsceseserere OD 
A judgment in a case tried without a jury will not be dis- 
turbed because of the admission of immaterial testimony, 
where the testimony properly admitted justifies the find- 
ing. Dewey v. Aligire...... scecececgrerccssesececes ssescccsccsceceses = 6 
Therulings of the district court cannot be reviewed in the 
supreme court before final judgment has been eutered upon 
the merits of the case in the court below. Smith v. Johnson, 675 


To give the supreme court jurisdiction to review a case 
on appeal the transcript of the proceedings must be filed 
within six months after the rendition of the decree sought 
to be reviewed.  Wistedt v. Beckman. ...cccocecsecoscsessressvee 499 


The supreme court, though trying a case de novo on appeal, 

will not disturb the finding of the district court unless the 
finding and decree cannot be reconciled with any reasonable ¢ 
construction of the testimony. Gadsden v. Phelp8.......0 590 
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Review—continued. 


14. 


15. 


16. 


17. 


18. 


19. 


20. 


Exhibits, which the record shows were offered in evidence, 
will not be presumed to have been withheld from the con- 
sideration of the jury,in support of a contention that the 
verdict was unsupported by theevidence. Dawson v. Will- 


TOMES waceccsanscccen Pee e enone rer eases seeesesacces ccc an bes enenees seceesanesee 


In an action on account for flour sold and delivered, a num- 
ber of defenses were set up which the proof failed to sustain, 
and the jury having found for the plaintiff, eld, that the 
judgment was right and no error in the record. Reed v. 
Davis Milling C0........cceeccserercarsevescees desgeedeatevercdesacasess 


Where averments of the answer are met in the reply by 
matter in avoidance conjointly with a denial of such aver- 
ments, the special finding of a jury sustaining such denial 
will not be set aside as foreign to the issues joined. Sun 
Fire Office v. AYEr Gd cee scusehiasheackd Risen vaissacncsia ee eeaectes 


Where the admissibility of evidence is for the first time 
called in question by a motion to strike it out of the record, 
itis very questionable whether, under any circumstances, 
a review can be had of the ruling of the district court upon 
such motion. Lee v. Brugmann...cccccccresrarssececcscesecessoece 


On proceedings by petition in error to review a judgment 
of the district court, the minutes of the judge on the trial 
docket will not be received to impeach the judgment as 
entered at large upon the journal and approved by the 
judge. Gage v. Bloomington Town Co......ccrseesscseceecesess ove 


Where only questious of fact are involved, as respects either 
the ruling of the trial court upon motions supported 
and resisted by affidavits, or upon the sufficiency of the 
evidence to sustain the verdict, such rulings will not be 
disturbed unless clearly wrong. Curtelyou v. McCarthy..... 


To obtain a review upon error of matters occurring upon & 
trial in the district court a motion for a new trial must have 
been made in that court, but in the absence of such a mo- 
tion this court will examine the question as to whether 
the petition states a cause of action. Schmid v. Schmid.... 


21. When a jury has decided a question of fact properly sub- 


22 


mitted, and the trial judge has overruled a motion for 
anew trial, then, if the record discloses competent evidence 
on which the finding may have been based, sueh finding 
cannot be disturbed by the supreme court. Sonnenschein v. 
BOTULELS: creck sesticevscscesye doves stueiest.Seseceese dan cngseeeceoeeesvaes 


If the bill of exceptions discloses that without douh* im- 
portant evidence has been therefrom omitted, the settle- 


64 


961 


391 


184 


699 


742 


629 


592 


962 


INDEX. - 


Review—continued. 


23. 


26. 


26. 


28. 


ment and authentication of the bill of exceptions will not 
control, though therein the recitations are to the contrary, 
and in such case the verdict will not be disturbed as con- 
trary tothe evidence. Dawson v. Williams...... 00000 


Where incompetent evidence is admitted jeatnat hie 
tions, but the admission of such evidence is not specifically 
assigned as error, this court will nevertheless disregard 
such incompetent evideuce in considering the question 
whether the verdict is sustained by the evidence. Com- 
mercial Nat. Bank of St. Paul v. Brill.c...csccscsoscess Saesvesetes 


The question of the allowance of an attorney’s fee under 
the valued policy act of 1889 in an action upon an insurance 
policy cannot be raised in the first instance in the supreme 
court. Such fee should be demanded in the petition and 
the matter presented to the trial court. A ruling upon 
that question may be reviewed. German Ins. Co. v. Eddy, 
After the submission of an equitable action for fiual 
determination, there was no prejudicial error in refusing 
an amendment of plaintiff’s petition proposed to meet 
the alleged proofs, where, upon a fall consideration of all 
the evidence upon appeal in the supreme conrt, it is found 
that the relief prayed must in any event be denied. 
Florbach v. Marsh.....ccccoesssccevsssce conneccereveve ese sevecvevesccess 
Where no briefs are filed by either party in the case 
brought into this court on error the court will examine 
the pleadings and evidence, and if the jadgment conforms 
thereto it will be affirmed. Particular errors in a record 
must be pointed out in a brief of the party complaining. 
Phenix Ins. Co. v. Reams .....0.0cecceeee eececasee seesccccesonscccee . 
Where the burden of proof is upon the plaintiff to estab- 
lish the bona fides of a chattel mortgage whereuuder he 
claims, a verdict in favor of defendant will not be set 
aside on the ground that the verdict is not sustained by 
the evidence, unless the evidence offered by plaintiff is of 
@ clear and convincing character. Fitzgerald v. Meyer, «... 
In an action in the district court where there were a 
number of defendauts, part of them united in an answer 
signed by an attorney. Subsequently the others, by a 
different attorney, filed an answer alleging a different 
defense. After a finding and judgment against all the 
defendants a motion for a new trial was signed by the at- 
torney last referred to, as “attorney for defendants,’ and 
filed. Held, In the absence «f evidence that he appeared 
for the defendants who joined in the first answer, the 
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Review— concluded. 
parties for whom the first answer was filed have no 
standing in the supreme court and are not entitled to 
have the judgment reviewed. Gage v. Bluomington Town 


C0. .cccsccccccccserdccencesccseccscccsecerscscccccacnccsscosccscecsssenenaces 


Revivor. See JUDGMENTS, 2. 


1. The courts have power to revive a judgment which has 
become dormant by lapse of time. Boyd v. Furnas........ 


2. Upon the facts discussed in the opinion, held, that the 
action to revive a dormant judgment was properly brought 
in the name of an administrator and warranted a judg- 
ment of revivor. Id. 


Right of Way. See EsEcTMENT, 1. 
Roads. See Hiauways. 


Sales. See CorPoraTions, 1, 3. Durzss,2. EVIDENCE, 7, 9. 
MEcHANIcs’ LiEnS, 13. MORTGAGES,5. PARTNER- 

SHIP, 2. REPLEVIN, 2. SHERIFFS AND CONSTABLES, 1. 

1. Hartwig v. Gordon........ 


2. Where there is no opportunity to inspect the commodity, 
the rule of caveat emptor does not apply. - Omaha Coal, 
Coke & Lime Co. v. FAY. ..cccsccsscsssccscccseceecereeee Sbarsdekcasess 


3. One partner, where there is no sufficient reason for mak- 
ing a sale, cannot sell the whole of the firm property with- 
out consultation with or consent of his partner. Horton v. 
Bloed orn. ...2.0c00 seseoveresevees 


4, In an action upon an account for goods sold and delivered 
@ question arose as to whom the credit wasextended. The 
defendant insisted that the credit was extended to a firm; 
and the plaintiff that it was extended toa member of the 
firm individually. The evidence discussed in the opinion 
held sufficient to sustain a verdict in favor of the plaintiff. 
Deranliew v. Jandt.....cccccocccccrecseceioes vcore oheevenccsnecssecece * 


5. Where one contracts to supply a commodity in which he 
deals, to be applied to a particular purpose of which he is 
aware, nnder such circumstances that the buyer neces- 
sarily trusts to the judgment of the vendor, there is an 
implied warranty that the commodity shal! be reasonably 
fit for the purpose to which it is to be applied. Omaha 
Coal, Coke & Lime Co. 0. FQY icssccscecsesscenscscrecece dos decceses 

6. Certain notes secured by chattel mortgages were given for a 
corn-sheller which was warranted to shell 6,000 bushels 
per day with eight horses to furnish power. On a trial 
the machine could not be made to work, and the expert 
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Sales—concluded. 


a 


sent by the company was unable to put it in running 
order. Held, That the purchaser was justified in returning 
it promptly after the discovery ot the delects. Davis v. 


Hartler0deecsseccsecsssccscrscsssccecascccscensssecevessevasssscscoscosss OOS 


In the sale of a special kind of a known general material 
for a particular purpose, the circumstances implying a 
warranty that the material is reasonably fit for the purpose 
intended, if the special material sold requires a different 
manner of use or treatmc... in applying it to the purpose 
intended than that required in the use or treatment of the 
same general material of other kinds, and this different 
requirement is known to the seller and not to the buyer, 
the warranty is broken if the buyer uses and treats the 
material as similar material is customarily treated, and if 
so used it does not prove reasonably fit for the purpose. 
Omaha Coal, Coke & Lime Co. 0. FAY..s.cccccscssssecoeceeessecee 
An instruction is erroneous which states the foregoing rule 
but omits the requirement of a warranty in the sale, the 
fact of such warranty being in issue, and leaves the jury 
to infer that there may in such case be a recovery in the 
absence of a warranty. Jd. 


. A person sold lime for the purpose of plastering a building, 


the circumstances justifying a finding that the seller im- 
pliedly warranted the lime to be reasonably fit for the 
purpose intended. The lime was used by the purchaser 
in plastering the building. The work proved defective, 
and the evidence sustained a finding that the defect was in 
the quality of thelime. The purchaser thereupon papered 
the side walls and replastered the ceilings with another 
material. He then brought suit against the seller to re- 
cover the cost of such papering and replastering. Held, 
That in such case this expense could not be recovered un- 
less it was shown (1) that the defect in the lime could not, 
by a person accustomed to use such materials, have been 
discovered before it was used in making plaster and ap- 
plied to the walls; aud (2) that the mode of remedying 
the defect was reasonable and did not exceed in cost that 
of replastering with the same kind of material of good 
quality. Jd. 


Secretary of State. See IMPEACHMENT, 


Section Lines. See Highways. 


Security. See FRAUDULENT CONVEYANCES, 6, 


Sentence. See CRIMINAL Law, 9-11. 


69 


INDEX. 


Separation. See Contracts, 6. 


Servants. See MASTER AND SERVANT. 
Set-Off and Counter-Claim. ‘ 


1 


In a suit on a note by the indorsee thereof after due, 
against the maker, the latter may set off a judgment 
owned by him against the plaintiff’s assignor and others, 
such judgment debtors being insolvent. Wilbur v. Jeep... 


Any set-off to a promissory note which would have been 
good between original parties may be pleaded against an 
indorsee who acquires it after maturity, as he takes it 
subject to any set-off which the maker had against any 
prior holder. Jd. 

In a suit on a note by the indorsee thereof after due, 
against the maker, the latter may set off a past dne note 
owned by him, made by others, and on which the plaint- 
iff’s assignor is liable to the defendant as indorser, such 
makers and indorsers being insolvent. Id. 

In a proceeding to obtain possession of the assets of an 
insolvent bank wrongfully withheld by one of its former 
officers, such officer cannot require the allowance of a set- 
off or counter-claim as a condition precedent to the delivery 
of the possession of such assets. State v. Commercial & 
Savings Bank ....... eeaeact sisbbeedsenacsnatcpoete ssucesldcevessesecessess 


Settlement. See AccoRD AND SATISFACTION. JUDGMENTS, 6, 


Sheriff Sales. See HomEsTEApDs. 
Sheriffs and Constables. 


1. 


Where a sufficient inventory has been filed to entitle an 
execution debtor to the exemptions provided in sections 
522 and 523 of the Code of Civil Procedure, it is the duty 
of the officer to proceed further only as provided in said 
sections, and if, notwithstanding the due filing of the in- 
ventory, the officer holding an execution, without compli- 
ance with the statute in such case made and provided, 
sells the property held by him under his execution, he is 
liable on his bond for the value of the property so sold, at 
least to the limit of $500. Kriesel v. Edd y.......cceccessccees 


Where a suit in attachment was brought against a vendor 
of a stock of goods on the ground that the sale was fraud- 
ulently made to defeat creditors, a sheriffseized the goods, 
judgment was rendered sustaining the attachment, and 
ordering the goods sold. Held, That the record of saict 
attachment proceedings, the same being in force, was 
competent evidence on behalf of the sheriff in a suit 
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Sheriffs and Constables—concluded. 
brought against him for the unlawful conversion of said 
stock of goods, in which suit he pleaded justification under 
said attachment proceedings, and that the sale to plaintiffs 
with their knowledge was fraudulently made to defeat the 
creditors of their vendors. Sonnenschein v. Bartels ......... 


3. A mortgagee of chattels, in possession, was garnished by a 
judgment creditor of the mortgagor, and ordered to pay 
into court, as garnishee, any surplus remaining after pay- 
ment of his mortgage debt and expenses, which he failed 
to do. Pending foreclosure of the mortgage a writ of at- 
tachment was levied on the mortgaged goods subject to 
the mortgage debt; and the proceeds of the sale made 
under the mortgage, after payment of the mortgage debt, 
were paid to the attaching creditor. The sale not having 
been made by the officer levying the attachment, and the 
proceeds not having come into his hands, it was held the 
officer levying the attachment was not liable to the first 
garnishing creditor for conversion of the goods. Downing 


Ve QVETMITE ...ccccccererecceeccccecnccsen seeseeccsccesceccscerevccssencoes 
Special Findings. See Rrview, 16. 
Specific Performance, See PRINCIPAL AND AGENT, 2. 
State Banks. See RreczivErs. Trusts. 


State and State Officers. See IMPEACHMENT. LEGISLA- 
TIVE APPROPRIATIONS, 2, 3. 


Statute of Frauds. 

1. A petition alleging an agreement within the statute of 
frauds, but not alleging tbat such agreement was in writ- 
ing, is sufficient after judgment. Schmid v. Schmid.........0 

2. An oral promise, omitted from a written memorandum to 
prevent a third person from learning of it, by a purchaser 
to pay au employe of the seller wages due at the time of 
sale, as part consideration for the property, is not within 
the statute of frauds, where the promisee was induced to 
execute the writing on the faith of the oral promise. Bar- 
MELE V. Pratl....ccrvcarsecesrecceareseecesrcesestesseecssrseeseese seeseeene 

3. A parol contract provided that plaintiff should enter his 
voluntary appearance to a suit then pending to foreclosea 
mortgage on real estate owned by him and waive the nine 

* months’ stay of sale of the premises allowed by law, in 
- consideration of which, defendant should bid in said prem- 
ises at the sale under the foreclosure proceedings at the 
amount of the decree, interest, and costs, resell the same 
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Statute of Frauds—concluded. 


at’ private sale, and pay plaintiff the amount realized in 
excess of the bid. Held, A valid contract and not within 
the statnte of frauds. Jones Nat. Bank v. Pricé.......0ssscee 


Statute of Limitations. See ADVERSE PossEssioN. CoR- 


1. 


PORATIONS, 3. DIvoRcE, 5. JUDGMENTS, 2, 
Begins to run ip favor of the drawer of a check at the 
latest after the lapse of a reasonable time for the present- 
ment of the check. Scroggin v. MeClelland..........s00e eae 


. A stockholder of a corporation who seeks as such to im- 


press with an express trust the property of such corpora- 
tion regularly sold at judicial sale to an officer of such 


_ corporation should commence proceedings within a rea- 


sonable time. The lapse of four years after the discovery 
of the alleged fraud, or of such facts as were sufficient to 


‘demand such investigation by plaintiff as would have 


disclosed the alleged fraud, bars an action brought for 
relief upon the ground of such fraud. Horbach v. Marsh, 


Statutes. See ConstirurionaL Law, 1, 3. ELEcTIoNs, 2. 


LEGISLATIVE APPROPRIATIONS, 3. TABLE, ante, 
p.xlvii, oo... ba, of : Ly Waw dt 
The decedent law, chapter 57, Session Laws of 1889, is void 
because its object is not expressed in its title, and because 
it is in effect amendatory of other acts which it does not 
contain. Trumble'v. Trumble......ccccccccssecccsscceseserevessness 


Under the title of an act to amend a certain other act no 
amendment can be enacted which is not germane to the 
subject of the original act. Jd. 


When portions of an act are invalid because not within 
the title, the whole act must be declared void if it is ap- 
parent from an inspection of the act itself that the invalid 
portions formed an inducement to its passage. Id. 

When the journals of the two houses of the legislature 
and the acts of the governor clearly manifest the intention 
of the law-making branches of the government, the courts 
will not permit the will of the people so manifested to be 
thwarted by the error or dishonesty of an enrolling 
Clerk. State v. Movre.......scsseereveseee se cesacessconnseacse oeeeesees 


. Where a bill has been attested by the signature of the 


presiding officers of both branches of the legislature, and 
signed by the govervor, it will not be declared invalid 
because of irregularities in the proceedings of the legisla- 
ture where no express provision of the constitution has 
been violated. Jd. 


967 


291 


644 


22 


340 


13 


968 


INDEX. 


Statutes—coneluded. 


6. 


7. 


9 


Stay. 


The title of the act of February 15, 1877, “to regulate the 
purchase of supplies for the public institutions and execu- 
tive officers of the state,’”’ is not broad enough to include 
a repeal by implication of the provisions of the act of 
February 13, 1877, for the auditing by the board of public 
lands and buildings of accounts for money disbursed for 
the support of the public institutions of the state. In re 
Board of Public Lands and Buildings ......sceccssecoese-secvesee 
Chapter 57, Session Laws of 1889, providing for the de- 
scent of real property and the distribution of personal 
property of intestates, the disposition of homesteads of in- 
testates, the barring of au insane wife’s interest in the 
lands of her husband by deed of her guardian, and the abo- 
lition of the estates of dower and curtesy, is void, because 
it contains more than ove subject. Trumble v. Trumble..... 
“A bill for an act making an appropriation for the current 
expenses of the state government, * * * and to pay 
miscellaneous items of indebtedness owing by the state of 
Nebraska,” is a title broad enough to include an item for 
expeuses of impeachment in an appropriation bill. State 
v. Moore......... Bavsnceaseveseeseesteveseatesesescetenssuascesssasseesoscce 
Where a general appropriation bill, carrying an item for 
& specific purpose, was duly passed by both houses of the 
legislature, but by a clerical error of an enrolling clerk the 
amoun: was afterward increased, and the bill was in this 
condition presented to and signed by the presiding officers 
of the two houses, and approved by the governor, held, 
that the bill appropriated for the purpose specified therein 
the amount stated before the error was made. Td...... oveee 


See Liquors, 4. 


Stipulations, See BILL or Exceptions, 1. 
Stockholders. See CozroraTions, 2-4, 


Street Railways. 
The granting of a franchise by the electors of a city to a cor- 


poration to build and operate a street railway in the 
streets of the city does not exempt the street railway 
company from liability for injuries caused by its negli- 
gence, whether sucb negligence cousists in the improper 
and careless management of its property or in the charac- 
ter of the motive power employed in propelling its cars. 
Lincoln Rapid Transit Co. v. Nichols.....co-ssccscsserees tseeeeeees 


Streets. See Estoppsen, 1. METROPOLITAN CITIES. 


Subrogation. See MERGER. 
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Subscription. See CorPoRATIONs, 2, 4 


Summons. See Jupaments, 11. 
A summons in an action of forcible detainer, issued and 


served three days prior to the day appointed for trial, in- 
cluding the day of service, is sufficient to confer jurisdic- 
tion over the person of the defendant. Messick v. Wigent, 


Supreme Court. See ConsTITUTIONAL Law, 1. Nzw 


TRIAL, 1. 


1. Motions for a rehearing in cases examined by the commis- 


’ 


sioners may be filed as in cases where the opinions have 
been prepared by the court. and such motions will be con- 
sidered by the court. If there is probable error a re- 
hearing will be granted. In re Supreme Court Commis- 


STONES . icceeeceee asbiesd Aneacceensctuecsseed scccabeecss saesaetessnsooces 


It is the duty of the supreme court commissioners to ex- 
amine records, hear arguments, consider the authorities 
bearing upon the questions involved, and write opinions 
conforming to their views. In all these respects they are 
to act independently of the court, but their opinions have 
no force or effect until the syllabus of each case is ap- 
proved by the coart and filed by it, Id, 


Surveys. See BOUNDARIES, 2 


Taxation. See CoNSTITUTIONAL LAw, 3. METROPOLITAN 


CiT1Es, 1. 


Telegraph Companies. 
The legal status df a telegraph company is practically that 


of a common carrier of intelligence for hire, and such com- 
pany is bound to correctly and promptly transmit and de- 
liver messages entrusted to it, and canuot by contract re- 
lieve itself, either in whole or in part, from liability for 
injury or loss resulting from its own negligence. Pacific 
Telegraph Co. v. Underwood. .....ssssserccesercscssveccsccessescccece 


Tenancy. See LANDLORD AND TENANT. 


Time. 


See APPEAL, 4, 5, 7, 8. BANKS AND BANKING, 4, 
MECcCHANIcs’ LIENS, 4. REPLEVIN, 2. SUMMONS, 


Titles of Acts. See StatuTzs, 1-3, 9. 


Torts. 


See DEATH BY WRONGFUL ACT. 


Township Bonds, See RaitzoaD ComMPANIES, 2, 3, 


Transcripts. See APPEAL, 7, 8 


Trespassing Animals. See ANIMALS, 3, 4. 
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Trial. 


1. 


INDEX. , 
See InsTRucTiIons. JuRY, 1. REVIEW, 14, 19, 25. 
SALES, 7, 8. 

It is not reversible error to permit a jury to remain in 

charge of @ deputy sheriff while deliberating upon their 

verdict without his being specially sworn by the court in 
that behalf. Deraniten v. Jandt............000 sdaasesesseenss ose 


Error committed in the admission in evidence of a written 
instrument, without proof of its execution, is cured where 
such proof is afterwards made before the party offering the 
instrument has rested his case. Jones v. Loree .....ssssesseee 


An objection interposed to a question not answered by.a 
witness does not present for review in this court the pro- 
priety of a similar question asked ata later stage of the 
examination and answered without objection. Wheeler ov. 
Vann SCR Gos ssivcanssen sovesdeseveesedase tosses sevasecsiase duane easieece . 


It is the duty of the court on its own motion to state the 
issues as presented by the pleadings to the jury. If, how- 
ever, it fails to doso, a request to that effect must be made, 
and upon the failure an exception taken. If no exceptions 
are taken and the objection not assigned in the motion for 


. anew trial, it will be waived. Barney v. Pinkham..........0 


6. 


The trial court may, in its discretion, require that offers of 
evidence, objected to, be made in such a manner as not to 
reach the ears of the jury, and should adopt this course 
where the offer to be made threatens to prejudice the party 
objecting if heard by the jury. A verdict will not, however, 
be disturbed because of the refusal of the trial court to so 
order, unless it is apparent from the record that there was 
an abuse of discretion. Omaha Coal, Coke & Lime Co. v. 


FYooscdssiseiasvesisivecdéceeceesiesescisaccevess does secce's siousbassie sieeve 


Trover and Conversion. See Eviprncz, 5. SIERIFFS 


L 


AND CONSTABLES, 2. 
To render an officer liable on his official bond for the con- 
version of chattels it must appear that he has made sale 
of the property levied on, or received the proceeds of a 
sale made under his writ. A mere formal levy of the 
writ on goods in the possession of a mortgagee, where 
they are not actually removed or taken into custody, or 
sold by the officer, or the proceeds of sale paid to the 
officer, will not render the officer liable for their conver- 
sion. Downing v. Overmire....ecrsccseccecsccsrcescnsconscsosses Seles 
A petition in an action in the nature of trover averred 
ownership generally of certain chattels in the plaintiff. 
The defendant denied plaintiff’s ownership and alleged 


532 


816 


651 


664 
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Trover and Conversion—concluded. 
ownership in one B. F. S., and a seizure by defendant 
under proceedings against B. F. 8. Held, That the title 
to the chattels was properly put in issue by these plead- 
ings and that plaintiff’s case was sustained by proof of 
ownership in Mrs. §., and a chattel mortgage made by 
Mrs. S. to the plaintiff. Kavanaugh v. Obérfelder ........... 647 


Trusts. See PlrepGEs,2. STATUTE oF LIMITATIONS, 2. 
‘Where persons have, by the fraudulent conduct of themselves 
or their agents, obtained possession of the assets of an in- 
solvent bank, and are unable to return to the receiver of 
such insolvent bank the said assets in kind, such persons 
will be held to strict accountability for the value thereof. 
State v. Commercial & Savings Bank. ...scccccccscrercscccccscsesee 174 


Undertaking. See APPEAL, 5. 
Usage. See Custom AND USAGE. 


Usury. See Courts, 2. 

1. A purchaser of the equity of redemption, being neither 
surety nor privy, who assumes a mortgage as a part of 
the purchase price of land, cannot set up the usurious 
contract of his grantor and plead usury in such contract. 
McKnight v. Phetps....... Lbssbscasetedeonsestestseassses'eadaccesnsvensst (OOS 


2. In an action to ioreclose a mortgage executed tosecure a 
note given in payment for procuring a loan the court will 
not, on motion of a stranger, in default of an appearance by 
the maker and a plea of usury by him, add the amount 
of the commission note to the interest on the loan for five 
years in order to taint the transaction with usury. Mor- 
Ving 0. Brons0ne...cecccssscccavssssreneceeeasesscssercsscesssecssseeses BOS 


3. A written contract, by the terms of which a commission 
merchant in Chicago advances money to a grain dealer in 
Nebraska, for which the latter agrees to pay interest at the 
rate of seven per cent per annum, and also to pay the 
commission merchant a stated sum as commissions for the 
sale of all grain purchased with the money borrowed, 
whether the borrower sold his grain through the com- 
mission merchant or elsewhere, is not on its face usurious, 
although tbe profits to the commission merchant may 
exceed the highest lawful rate of interest. Morrissey v. 
Broomal......c0-+0 Seseceaeesepaseess ssseeeeeee secetecseesetcccrssecsecees 168 


Vendor and Vendee. See Cozporarions, 1, 3. Equity. 
MecuHanics’ Liens, 13. Morte@acrs, 3. PARTNER- 

SHIP, 2,3. PRINCIPAL AND AGENT, 2. SALES. 
‘1. Persons who purchase while land is in the actual occu- 
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Vendor and Vendee—concluded. 


pancy of another are charged with notice of his rights in 
the premises. Prine v. Syverson.c...cccccccoscrsssecsresesceeneece 


. If a vendee in possession of real property by virtue of an 


executory contract for the purchase of the same, erects im- 
provements thereon, the rights of the vendor in said prop- 
erty are not thereby, of necessity, postponed to the lien 
of the mechanic or material-man under the mechanics’ 
lien law. Pickens v. Plattsmouth Investment Co.....0000. 000+ 


. One who attempts, in an action against the equitable 


owner of land, to assert a mortgage executed in fraud of 
the defendant’s rights by the holder of the legal title, is 
required to show affirmatively that he took such mortgage 
for value, without notice of the equities of the defendant, 
relying upon the apparent ownership of the mortgagor. 
Phenix Mutual Life Ins, Co. v. Browi...cccsccssvssssccseveccoeee 


Venue, See REvIEW, 19. 


1. 


Under sections 958a and 958) of the Code, an affidavit by 
a defendant for a change of venue of a cause pending be- 
fore a justice of the peace is sufficient if it is in the lan- 
guage of the statute. Peylon v. JoRnson...csrccccerecoseecseees 


Where an affidavit for change of venue states that the 
nearest justice to whom said cause could be transferred is, 
as affiant verily believes, biased and prejudiced against 
affiant so that a fair and impartial hearing cannot be had 


.before him, it is error for the justice before whom the 


action is pending to order the venue changed to such near- 
est justice. Jd. 


. Where a proper affidavit for a change of the place of trial 


is seasonably filed, and tbe provisions of the statute relat- 
ing to the payment of costs have been complied with, it is 
the imperative duty of the justice of the peace before 
whom the objection is made to transfer the cause to the 
nearest justice of the county to whom the same objections 
do not apply. Id. 


Village Boards. See Liquors. MANDAMUS, 2. 


Villages. 
An order incorporating a village is void when it is obtained 


from tbe county board by means of a paper purporting to 
be a petition signed by a majority of the taxable inhabit- 
ants of the territory sought to be incorporated, but the 
signatures attached to which were not by the signers 
thereto appended, but were given for some other purpose 


860 


272 


705 


886 


and fraudulently thereto attached. State v. Uridil....... . S71 
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Voir Dire. See Jury, 2-4. 
Voluntary Appearance. See GARNISHMENT, 4. 


Voluntary Assignments. 

1. Several chattel mortgages made and delivered simultane- 
ously to secure different creditors of the mortgagor, the 
delivery being to one of the mortgagees, who in the trans- 
action acts for himself and on behalf of all the other mort- 
gagees, do not constitute an assignment for the benefit of 
Creditors. Jones v. LOree.....crcsecccsscsecssorsesccorecsescsccrseee O16 

2. The assignment Jaw does not deprive insolvent debtors of 
their common law right to prefer creditors. The law 
merely prohibits preferences, with certain exceptions 
named in the act, when made in the assignment itself, 
and preferences made within thirty days before an as- 
signment actnally executed, with notice upon the part of 
the creditor preferred that the dehtor was then insolvent 
or contemplating insolvency, Kavanaugh v. Oberfelder.... 647 


Voters. See Etections. INDIANS. 
Vouchers. See LeEGIsLaTIvVE APPROPRIATIONS, 1, 
Wages. See Res ADJUDICATA, 2. 


Waiver. See APPEAL, 8 ELECTIONS, 7. INSURANCE, 2. 
MECHANICS’ LIENS, 13, 14. RATIFICATION. TRIAL, 4. 


Warehouse Receipts. See PLEpGss, 1. 
Warranty. See EVIDENCE, 7. SaLgs, 5-9. 


Water Companies. : 

1. A provision in the ordinance of a city granting a franchise 
to supply water to the city requiring that ‘‘the grantee 
shall constantly, day and night, except in the case of an 
unavoidable accident, keep all fire hydrants supplied with 
water for instant service, and shall keep them in good 
order and efficiency,” did not confer upon the owner of 
property destroyed by fire a right of action against said 
grantee on account of its failure to furnish water as stipu- 
lated, although thereby the loss by such fire would have 
been obviated. Eaton v. Fairbury Water-Works Co....... «. 546 

2. Under such circumstances such grantee is not liable by 
reason of assuming the functions which might properly 
belong to the city, for the reason that under the facts 
stated, the city, if performing the same functions, would 


NOt be liable. Ld.......sscsssessecceccncsessccssncesesscscersssccesees O4T 
Witnesses. See CrrminaL Law, 5, 6. Eyipencz,?. Homt- 
CIDE. 


1. Upon a second trial of a case it cannot be shown for the 
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Witnesses—concluded. 

7 purpose of impeachment that upon a former trial a wit- 
ness failed to testify as to certain facts covered by his ex- 
amination upon the second trial, unless it be also shown 
that he was interrogated as to such facts or that his atten- 
tion was otherwise directed thereto. Wheeler v. Van Sickle, 653 

2, Evidence of the general reputation of a witness for truth 
and veracity, to be available for the impeachment of such 
witness, must have reference to such reputation at his 
present or recent place of residence. It should not relate 
to a residence which had ceased two and a half years be- 
fore such witness testified. Sun Fire Office v. Ayerst........ 184 

& Under the provision of section 331 of the Code of Civil 
Procedure, a wife, over her husband’s objection, cannot 
be required to testify as to facts which, it is claimed by 
the adverse party, would show that s transfer of property 
from her husband to herself was fraudulent. Neither can 
the husband under like circumstances be compelled to 
testify as against his wife. Niland v. Kalish........ seeceres « 47. 


Words and Phrases. 
“Adjacent.”? MeCormick v. City of Omaha succcrcccssersescsesees B29 
“Caveat emptor.’? Omaha Coal, Coke & Lime Co. v. Fay. 74 
‘SOwner.” Laflin v. Svoboda........00 dastecsecaaescedousessecessaees 370 
“‘Viewing.’? Lancaster County v. Holyoke....cccocescossessssecesee S28 


Writs. See Summons. 


